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The  Palmyra.     Escuira,  Master. 
12  W.  1. 

tbig  court  possesses  the  power  to  reinstate  any  caase  dismissed  by  mistake. 

A  stipolation  for  property  subject  to  admiralty  process,  is  a  mere  substitute  for  the  thiog 
itself,  and  the  rights  of  the  stipulators  are  subject  to  the  same  powers  as  might  be  ezer- 
eised  by  the  court  over  the  property,  if  still  in  its  custody. 

They  cannot  prevent  the  reinstatement  of  a  cause,  though  the  court  may  not  wholly  disre- 
gard their  interests. 

Proceedings  for  condemnation  upon  captures  made  by  public  armed  ships  are  in  the  name 
and  authority  of  the  United  States,  who  prosecute  as  well  for  themselves  as  for  the  cap- 
ton,  and  where  damages  are  awarded  against  the  latter,  each  have  a  right  ot  appeal 
from  that  decree. 

V  ft  libel  is  not  a  sufficient  basis  for  a  decree,  and  the  proofs  show  cause  for  oondemnaUon, 
the  case  ia  remanded  to  the  circuit  court  with  directions  to  allow  an  amendment 
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The  Palmyrm.    12  W. 

In  ^neral,  a  libel  in  rem  for  a  forfeitare,  which  alleges  the  offence  in  the  words  of  tlia 

statute,  is  sufficient 
In  a  libel  in  rem  under  the  acts  of  March  3, 1819,  and  May  15, 182a,  (3  Stats,  at  Large,  510, 

600,)  for  piratical  aggressions,  it  is  not  necessary  to  allege  or  proye  a  oonTiction  of  the 

person  for  the  criminal  offence. 
Though  probable  cause  is  not  a  bar  to  damages  for  a  mere  municipal  seisnre,  unless  mado 

so  by  statute,  yet  a  seizure  for  piratical  aggression  is  an  exercise  of  a  ^uost  belligerent 

right,  and  probable  cause  is  a  defence,  as  in  prize  causes. 

Thb  case  is  stated  ia  the  opinion  of  the  court 

The  Attorney- Genera^  and  Hayne^  for  the  appellants. 

Tazewell,  for  the  respondents. 

Story,  J.,  delivered  the  opinion  of  the  court. 

This  is  the  case  of  a  proceeding  in  rem,  by  a  libel  of 
[  •  8  ]  information  founded  on  the  act  of  congress  of  the  3d  •  of 
March,  1819,  <c.  77,  as  continued  in  force  by  the  act  of  con- 
gress of  the  15th  of  May,  1820,  c.  113.  The  2d  section  of  the  former 
act  authorizes  the  President  *'  to  instruct  the  commanders  of  public 
armed  vessels  of  the  United  States,  to  seize,  subdue,  and  send  into 
any  port  of  the  United  States,  any  armed  vessel  or  boat,  or  any  vessel 
or  boat,  the  crew  whereof  shall  be  armed,  and  which  shall  have 
attempted  or  committed  any  piratical  aggression,  search,  restraint, 
depredation,  or  seizure,  upon  any  vessel  of  the  United  States,  or  of 
the  citizens  thereof,  or  upon  any  other  vessel."  The  4th  section 
declares :  "  That  whenever  any  vessel  or  boat  from  which  any  pirat- 
ical aggression,  search,  restraint,  depredation,  or  seizure,  shall  have 
been  first  attempted  or  made,  shall  be  captured  and  brought  into  any 
port  of  the  United  States,  the  same  shedl  and  may  be  adjudged  and 
condemned  to  their  use,  and  that  of  the  captors,  after  due  process 
and  trial,  in  any  court  having  admiralty  jurisdiction,  and  which  shall 
be  holden  for  the  district  into  which  such  captured  vessel  shall  be 
brought,  and  the  same  court  shall  thereupon  order  a  sale  and  distri- 
bution thereof  accordingly,  and  at  their  discretion." 

The  brig  Palmyra  is  an  armed  vessel,  asserting  herself  to  be  a  pri- 
vateer, and  acting  under  a  commission  of  the  King  of  Spain,  issued  by 
his  authorized  officer  at  the  Island  of  Porto  Rico.  She  was  captured 
on  the  high  seas  on  the  15th  of  August,  A.  D.  1822,  by  the  United 
States  vessel  of  war  Ghrampus,  commanded  by  lieutenant  Gregory, 
after  a  short  resistance,  and  receiving  a  fire  from  The  Grampus,  by 
which  one  man  was  killed,  and  six  men  were  wounded.  She  was  sent 
into  Charleston,  South  CaroUna,  for  adjudication.  A  libel  was  duly 
filed,  and  a  claim  interposed ;  and  upon  the  proceedings  in  the  district 
court  of  that  district,  a  decree  was  pronounced  by  the  court,  that  the 
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brig  be  acquitted,  without  any  damages  for  the  capture,  injury,  or  do 
tention.  F^m  this  decree  an  appeal  was  made,  by  both  parties,  to  the 
circuit  court;  and  upon  the  hearing  in  that  court,  where,  for  the  first 
time,  the  officers  of  the  privateer  were  examined  as  witnesses, 
the  circuit  court  pronounced  a  decree,  *  affirming  so  much  [  *  9  ] 
of  the  decree  of  the  district  court,  as  acquitted  the  brig,  and 
reversing  so  much  of  it  as  denied  damages,  and  proceeded  finally  to 
award  damages  to  the  claimants,  to  the  amount  of  $10,288.58. 
From  this  decree  there  was  an  appeal,  interposed  on  behalf  of  th^ 
United  States  and  the  captors,  to  the  supreme  court  The  cause 
came  on  to  be  heard  upon  this  appeal,  at  February  term,  1825,  and 
upon  inspection  of  the  record,  it  did  not  then  appear  that  there  had 
been  any  final  decree,  ascertaining  the  amount  of  damages.  The 
court  were  of  opinion  that  if  there  had  been  no  such  decree,  the  case 
was  not  properly  before  the  court  upon  the  appeal,  there  not  being 
any  final  decree,  within  the  meaning  of  the  act  of  congress.  The 
court  considered  that  the  damages  were  but  an  incident  to  the  prin- 
cipal decree ;  that  the  cause  was  but  a  single  one ;  and  that  the  cause 
could  not,  at  the  same  time,  be  in  the  circuit  court  for  the  purpose 
of  assessing  damages,  and  in  this  court  upon  appeal,  for.  the  purpose 
of  an  acquittal  or  condemnation  of  the  vesseL  The  questions  indeed 
were  different ;  but  the  cause  was  the  same.  Upon  this  ground  the 
appeal  was  dismissed.  But  at  the  last  term  of  the  court,  it  appear- 
ing that  in  point  of  fact  there  had  been  a  final  award  of  damages, 
and  that  the  error  was  a  mere  misprision  of  the  clerk  of  the  circuit 
court  in  transmitting  an  imperfect  record,  the  court,  upon  motion 
of  the  appellants,  at  the  last  term,  ordered  the  cause  to  be  rein- 
stated. 

It  is  now  contended  that  this  court  had  no  authority  to  reinstate  the 
cause  after  such  a  dismissal.  1.  Because  it  may  operate  to  the  preju- 
dice of  the  stipulators  or  sureties,  to  whom  the  privateer  was  deUv- 
^d,  upon  stipulation,  in  the  court  below;  and,  2.  Because  the  cause 
was  capable  of  being  heard  in  this  court  upon  the  appeal  in  respect 
to  the  decree  of  acquittal,  that  being  the  only  decree  in  which  the 
United  States  had  any  interest  as  a  party ;  and  that,  as  to  the  dam- 
ages, the  captors  were  the  only  persons  responsible  for  damages,  and 
they  alone  had  a  right  of  appeal  respecting  the  same ;  so 
that  by  operation  of  law,  the  cause  had  *  become  divided  [  *  10  ] 
into  two  separate  and  distinct  causes,  in  which  each  party 
was  an  actor. 

This  court  cannot  concur  in  either  objection.  Whenever  a  stipu- 
lation is  taken  in  an  admiralty  suit,  for  the  property  subjected  to 
legal  process  and  condemnation,  the  stipulation  is  deemed  a  mere 
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Bubstitute  for  the  thing  itself,  and  the  stipulators  liable  to  the  exer* 
cise  of  all  those  authorities  on  the  part  of  the  court,  which  it  could 
properly  exercise,  if  the  thing  itself  were  still  in  its  custody.  This 
is  the  known  course  of  the  admiralty.  It  is  quite  a  different  ques- 
tion, whether  the  court  will,  in  particular  cases,  exercise  its  authority, 
where  sureties  on  the  stipulation  may  be  affected  injuriously.  That 
is  a  subject  addressed  to  its  sound  discretion.  In  the  present  case 
there  was  no  ground  for  surprise  or  injury,  to  the  stipulators,  or 
indeed  to  any  party  in  interest.  If  there  had  been  no  final  award  of 
damages,  the  cause  would  not  have  been  properly  before  this  court, 
and  the  appeal  itself,  being  a  nullity,  would  have  left  the  cause  still  in 
the  circuit  court.  But  as  such  an  award  was  made,  the  appeal  was 
rightfully  made  ;  and  the  dismissal,  being  solely  for  a  defect  of  juris- 
diction apparent  on  the  record,  and  founded  on  a  mistake,  consti- 
tuted no  bar  to  a  new  appeal,  even  if  a  general  dismissal  might. 
The  appeal  then  might,  at  any  time  within  five  years,  have  been 
lawfully  made,  and  have  bound  the  parties  to  the  stipulation,  to  all 
its  consequences.  The  difference  between  a  new  appeal,  and  a  rein- 
statement of  the  old  appeal,  after  a  dismissal  from  a  misprision  of 
the  clerk,  is  not  admitted  by  this  court  justly  to  involve  any  differ- 
ence of  right  as  to  the  stipulators.  Every  dourt  must  be  presumed 
to  exercise  those  powers  belonging  to  it,  which  are  necessary  for  the 
promotion  of  public  justice;  and  we  do  not  doubt  that  this  court 
possesses  the  power  to  reinstate  any  cause  dismissed  by  mistake. 
The  reinstatement  of  the  cause  was  founded,  in  the  opinion  of  this 
court,  upon  the  plain  principles  of  justice,  and  is  according  to  the 
known  practice  of  other  judicial  tribunals  in  like  cases. 

The  other  objection  has  not,  in  our  opinion,  a  more  solid 
[  •  11  ]  •foundation.  The  libel  was  filed  by  the  district  attorney, 
as  well  in  behalf  of  the  United  States,  as  of  the  captors, 
and  prayed,  as  usual,  a  condemnation  of  the  vessel,  and  distribution 
of  the  proceeds.  This  fact  is  noticed  for  the  purpose  of  answering 
the  observation  made  at  the  bar,  as  to  the  parties  to  the  libel.  It  has 
been  supposed  that  the  United  States,  and  the  captors,  are  to  be 
deemed  severally  libellants,  having  distinct  rights,  both  of  prosecu- 
tion and  appeal.  But  this  proceeds  upon  a  mistake.  In  every  case 
of  a  proceeding  for  condemnation,  upon  captures  made  by  the  pub- 
lic ships  of  war  of  the  United  States,  whether  the  same  be  cases  of 
prize,  strictly  jure  beUi^  or  upon  public  acts  in  the  nature  of  captures 
jure  belli^  the  proceedings  are  in  the  name  and  authority  of  the 
United  States,  who  prosecute  for  themselves  as  well  as  for  the  cap* 
tors.  The  captors  cannot,  without  the  authority  of  the  government, 
proceed  to  enforce  condemnation.   The  suit  is,  in  form  and  substance, 


JANUARY   TERM,    1827. 


The  Palmyra.    12  W. 


a  proceeding  by  and  in  the  name  of  the  United  States,  for  the 
benefit  of  all  concerned.  And  whether  the  question  respect  the 
point  of  condemnation,  or  of  damages,  the  United  States  have  a 
right  of  ap[jeal  coextensive  with  the  whole  matter  in  litigation, 
and  may  interpose  their  protection  to  guard  their  agents  and  officers 
against  injury  and  damages. ,  These  agents  and  officers  are,  indeed, 
in  a  certain  sense,  parties  to  the  suit,  as  the  seizing  officer  is  in  cases 
of  mere  municipal  seizures;  and  when  the  claimant  makes  himself, 
by  a  demand  of  damages,  an  actor  in  the  suit,  no  doubt  exists  that 
the  court  may  proceed  to  decree  damages  against*  them,  and  thus 
entitle  them  to  a  separate  right  of  appeal,  if  the  government  should 
feel  that  it  had  no  further  interest  to  pursue  the  suit  But  still  the 
right  to  damages  must  always  be  dependent  upon  the  question  of 
condemnation  or  acquittal,  for  it  can  never  be  successfully  con- 
tended, that  if  a  condemnation  is  finally  adjudged,  a  decree  for 
damages  can  be  maintained.  And,  on  the  other  hand,  in  a  case  of 
acquittal,  the  whole  circumstances  of  the  case  must  be  taken  into 
consideration,  in  order  to  ascertain  that  the  case  is  one 
which  justifies  an  award  of  damages.  •In  the  present  [  *  12  ] 
case,  there  was  an  appeal  entered  by  the  district  attorney 
for  the  United  States,  and  also  for  the  captors,  from  the  decree  of 
the  circmt  court  If  this  decree  was  final,  such  an  appeal  brought 
op  the  whole  cause  as  to  all  the  parties ;  and  would,  in  point  of 
law,  have  produced  the  same  effect,  if  in  form  the  appeal  had  only 
been  in  the  name  of  the  United  States.  If  the  decree  was  not 
final,  (as  upon  the  original  record  it  appeared  to  this  court  not  to 
be,)  then  it  was  void  as  to  all  parties.  Either  way,  then,  there  never 
was  any  separation  of  the  parties  libellants,  so  as  to  give  rise  to  the 
point  of  separate  independent  causes.  We  are,  then,  of  opinion 
that  tlie  whole  cause  is  now  rightfully  before  us. 

It  is  contended,  on  behalf  of  the  appellees,  that  the  present  suit 
cannot  be  maintained,  because  the  libel  itself  is  fatally  defective  in 
its  averments.  It  is  said  to  be  too  loose,  inartificial,  and  general  in 
its  structure,  to  give  a  just  foundation  for  any  judgment  of  condem- 
nation. If  this  were  admitted  to  be  true,  the  only  effect  would 
be,  supposing  the  merits  on  the  evidence  appeared  to  be  in  favor  of 
the  libellants,  that  the  court  would  according  to  its  known  course  of 
practice  remand  the  cause  to  the  circuit  court,  with  directions  to 
allow  an  amendment  of  the  libel,  and  ulterior  proceedings  conse- 
quent thereon.  But  there  is  asserted  to  oe  another  fatal  defect  in 
the  averments  of  the  libel  which  is  incapable  of  being  cured,  because 
it  cannot  be  established  in  point  of  fact;  and  that  is,  that  the 
ofienders  are  not  alleged  tp  have  been  convicted  upon  any  prosecu* 
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tion  in  personam^  of  the  offence  charged  in  the  libeL  The  argument 
is,  that  there  must  be  a  due  conviction  upon  a  prosecution  and 
indictment  for  the  offence  in  perscmam^  averred  and  proved,  in  order 
to  maintain  the  libel  in  rem. 

In  respect  to  the  first  objection,  it  must  be  admitted  that  the  libel 
is  drawn  in  an  inartificial,  inaccurate,  and  loose  manner.  The  strict 
rules  of  the  common  law  as  to  criminal  prosecutions,  have  never 
been  supposed  by  this  court  to  be  required  in  informations  of  seizure 
in  the  admiralty  for  forfeitures,  which  are  deemed  to  be 
[  •  13  ]  civil  proceedings  in  *rem.  Even  on  indictments  at  the  com- 
mon law,  it  is  often  sufficient  to  state  the  offence  in  the  very 
terms  of  the  prohibitory  statute;  €md  the  cases  cited  by  the  attorney- 
general  are  directly  in  point.  In  informations  in  the  exchequer,  for 
seizures,  general  allegations  bringing  the  case  within  the  words  of 
the  statute,  have  been  often  held  sufficient.  And  in  this  court  it  has 
been  repeatedly  held  that  in  libels  in  rem^  less  certainty  than  what 
belongs  to  proceedings  at  the  common  law,  will  sustain  a  decree  of 
condemnation,  if  the  words  of  the  statute  are  pursued,  and  the  alle- 
gations point  out  the  facts,  so  as  to  give  reasonable  notice  to  the 
party  to  enable  him  to  shape  his  defence.  There  is,  indeed,  in 
admiralty  proceedings,  little  ground  to  insist  upon  much  strictness 
of  averment,  because,  in  however  general  terms  the  offence  may  be 
articulated,  it  is -always  in  the  power  of  the  court  to  prevent  surprise, 
by  compelling  more  particular  charges  as  to  the  matters  intended  to 
be  brought  forward  by  the  proofs.  In  general,  it  may  be  said  that 
it  is  sufficient  in  libels  in  rem^  for  forfeitures,  to  aUege  the  offence  in 
the  terms  of  the  statute  creating  the  forfeitures.  There  may  be 
exceptions  to  this  rule,  where  the  terms  of  the  statute  are  so  general 
as  naturally  to  cedl  for  more  distinct  specifications.  Without  pre- 
tending to  enumerate  such  exceptions,  let  us  look  at  the  allegations 
in  the  amended  libel  in  the  present  case.  It  charges,  "  that  the  said 
brig  called  The  Palmyra,  Ace.,  was,  and  is,  a  vessel  from  which  a 
piratical  aggression,  search,  depredation,  restraint,  and  seizure,  has 
been  first  attempted  and  made,  to  wit,  upon  the  high  seas,  in  and 
upon  the  schooner  Coquette,  a  vessel  of  the  United  States,  and  of 
the  citizens  thereof,  and  in  and -upon  the  master,  officers,  and  crew 
of  the  said  schooner  Coquette,  citizens  of  the  United  States ;  and 
also  in  and  upon  The  Jeune  Eugenie,  a  vessel  of  the  United  States, 
and  of  the  citizens  thereof,  and  in  and  upon  Edward  L.  Coffin,  the 
master,  and  the  officers  and*crew  of  the  said  vessel,  being  citizens  of 
the  United  States,  and  also  in  and  upon  other  vessels  of  the  United 
States,  tiheir  officers  and  crews,  citizens  of  the  United  States,  and  in 
and  upon  other  vessels  of  various  nations,  states,  and  kingdoms, 
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*tiieir  officers  aad  crews,  citizens  and  subjects  of  said  [  *  14  ] 
states  and  kingdoms."  Now,  whatever  may  be  said  as  to 
tiie  looseness  and  generality,  and  consequent  insufficiency  of  the 
latter  clauses  of  this  allegation,  the  former  specifying  The  Coquette 
and  Jeune  Eugenie,  (upon  which  alone  the  proofs  mainly  rely  for 
condemnation,)  have,  in  our  opinion,  reasonable  and  sufficient  cer- 
tainty. It  was  not  necessary  to  state  in  detail  the  particular  acts 
constituting  the  piratical  aggression,  search,  depredation,  restraint, 
or  seizure.  The  general  words  of  the  statute  are  sufficiently  descrip- 
tive of  the  nature  of  the  offence;  and  the  particular  acts  are 
matters  proper  in  the  proofs.  We  may,  then,  dismisET  this  part  of 
the  objection. 

The  other  point  of  objection  is  of  a  far  more  important  and  diffi- 
cult nature.  It  is  well  knovm,  that  at  the  common  law,  in  many 
cases  of  felonies,  the  party  forfeited  his  goods  and  chattels  to  the 
crown.  The  forfeiture  did  not,  strictly  speaking,  attach  in  rem  ;  but 
it  was  a  part,  or  at  least  a  consequence,  of  the  judgment  of  convic- 
tion. It  is  plain,  from  this  statement,  that  no  right  to  the  goods  and 
chattels  of  the  felon  could  be  acquired  by  the  crown  by  the  mere 
commission  of  the  offence ;  but  the  right  attached  only  by  the  con- 
viction of  the  offender.  The  necessary  result  was,  that  in  every  case 
where  the  crown  sought  to  recover  such  goods  and  chattels,  it  was 
indispensable  to  establbh  its  right  by  producing,  the  record  of  the 
judgment  of  conviction.  In  the  contemplation  of  the  conmion  law 
the  offender's  right  was  not  devested  until  the  conviction.  But  this 
doctrine  never  was  applied  to  seizures  and  forfeitures  created  by 
statute,  in  rem,  cognizable  on  the  revenue  side  of  the  exchequer. 
The  thing  is  here  primarily  considered  as  the  offender,  or  rather  the 
offence  is  attached  primarily  to  the  thing;  and  this,  whether  the 
offence  be  malum  prohibitum,  or  malum  in  se.  The  same  principle 
applies  to  proceedings  in  rem,  on  seizures  in  the  admiralty.  Many 
cases  exist,  where  the  forfeiture  for  acts  done  attaches  solely  in  rem, 
and  there  is  no  accompanying  penalty  in  personam.  Many  cases 
exist,  where  there  is  both  a  forfeiture  in  rem  and  a  per- 
sonal penalty.  *  But  in  neither  class  of  cases  has  it  ever  [  *  15  ] 
been  decided  that  the  prosecutions  were  dependent  upon 
each  other.  But  the  practice  has  been,  and  so  this  court  understand 
the  law  to  be,  that  the  proceeding  in  rem  stands  independent  of,  and 
wholly  unaffected  by  any  criminal  proceeding  in  personam.  This 
doctrine  is  deduced  from  a  fair  interpretation  of  the  legislative  inten- 
tion apparent  upon  its  enactments.  Both  in  England  and  America, 
the  jurisdiction  over  proceedings  in  rem,  is  usually  vested  *in  different 
courts  from  those  exercising  criminal  jurisdiction.     If  the  argument 
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at  the  bar  were  well  founded,  there  could  never  be  a  judgment  of 
condemnation  pronounced  against  any  vessel  coming  within  the  pro- 
hibitions of  the  acts  on  which  the  present  libel  is  founded ;  for  there 
is  no  act  of  congress  which  provides  for  the  personal  punishment  of 
offenders,  who  conmiit  "any  piratical  aggression,  search,  resiraint, 
depredation,  or  seizure,"  within  the  meaning  of  those  acts.  Such  a 
constraction  of  the  enactments,  which  goes  wholly  to  defeat  their 
operation,  emd  violates  their  plcdn  import,  is  utterly  inadmissible.  In 
the  judgment  of  this  court  no  personal  conviction  of  the  offender  is 
necessary  *to  enforce  a  forfeiture  in  rem  in  ceises  of  this  nature. 

Having  disposed  of  these  questions,  which  are  preliminary  in  their 
nature,  we  may  now  advance  to  the  consideration  of  those  which 
turn  upon  the  merits  of  tiie  cause.  These  questions  are:  1.  Whether 
the  present  be,  upon  the  facts,  a  case  for  condemnation  ;  and,  if  not, 
2.  Whether  it  be  a  case  for  remunerative  damages,  for  vindictive 
damages  are  and  must  be  disclaimed. 

Upon  the  first  point,  it  is  unnecessary  to  go  into  any  examination 
at  large  of  the  various  facts  preceding  and  accompanying  the  cap- 
ture, because  the  judges  are  divided  in  opinion ;  and,  consequentLy, 
according  to  the  known  practice  of  the  court,  the  decree  of  the 
circuit  court,  so  far  as  it  pronounced  a  decree  of  acquittal,  must  be 
affirmed. 

In  respect  to  the  second  point,  we  are  all  of  opinion  that  the  case 
is  clearly  not  a  case  for  damages.  The  whole  circumstances 
[  *  16  ]  present  such  well  founded  grounds  for  suspicion  'of  the 
piratical  character  and  conduct  of  the  privateer,  as  required 
Lieutenant  Gregory,  in  the  just  exercise  of  his  instructions  from  the 
President,  under  the  acts  of  congress,  to  subdue  and  send  her  in  for 
adjudication.  That  her  crew  were  guilty  of  plunder  from  The 
Coquette  and  The  Jeune  Eugenie,  is  established  by  proofs  entirely 
competent  and  satisfactory.  Her  exercise  of  the  right  of  search  on 
these  vessels  was  irregular  and  unjustifiable,  and  indicated,  on  the 
part  of  the  boarding  officers,  no  disinclination  to  petty  thefts,  if  they 
avoided  forcible  robbery.  Her  commission  is  itself  liable  to  much 
suspicion  and  criticism.  It  varies  essentially  in  the  description  of 
the  rig,  the  size,  and  the  denomination  of  the  vessel  from  that  on 
board  of  which  it  is  found.  It  purports  to  be  for  a  schooner  of  93 
tons,  under  the  command  of  Don  Pablo  Llanger;  it  is  found  on 
board  of  a  brig  of  160  tons,  commanded  by  Captain  Escuira.  It 
was  originally  granted  for  a  three  months'  cruise,  which  had  expired; 
and  it  purports  to  be  renewed  by  the  port  captain  of  Porto  Rico,  a 
subordinate  agent  of  the  Sang  of  Spain,  for  a  new  cruise,  by  an 
indorsement  on  it,  without  any  known  authority.     We  do  not 
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advert  to  these  circitmBtaaces  to  establish  the  position  that  the  com- 
mission was  utterly  void,  or  rendered  the  exercise  of  belligerent 
lights  piratical  Whatever  may  be  the  irregularities  in  the  granting 
of  such  commissions,  or  the  validity  of  them,  so  far  as  respects  the 
King  of  Spain,  to  found  an  interest  of  prize  in  the  captors,  if  The 
Pahnjrra  bond  fide  received  it,  and  her  crew  acted  bond  fide  under  it, 
it  ought,  at  all  events,  in  the  courts  of  neutral  nations,  to  be  held  a 
complete  protection  against  the  imputation  of  general  piracy.  But 
the  defects  of  the  commission,  connected  with  the  almost  toted  want 
of  order  and  command  on  board  of  the  privateer,  and  the  manifest 
insubordination,  and  predatory  spirit  of  the  crew,  could  not  but  in- 
flame, to  a  high  degree,  every  other  just  suspicion.  In  short,  taking 
the  cfax;umstances  together,  the  court  think  that  they  presented,  primd 
facUj  a  case  of  piratical  aggression,  search,  restraint,  and  depreda- 
tion, within  the  acts  of  congress,  open  to  explanation  indeed, 
but  if  unexplained,  •pressing  heavily  on  the  vessel  for  the  [  •  17  ] 
purpose  of  forfeiture.  Lieutenant  Gregory,  then,  was  justi- 
fiable in  sending  her  in  for  adjudication,  and  has  been  guilty  of  no 
wrong  calling  for  compensation. 

It  has  been  argued  at  the  bar,  that  probable  cause  of  seizure  in 
this  case  constitutes  no  ground  of  defence  against  the  claim  of 
damages.  It  has  been  truly  stated  as  the  settied  doctrine  of  this 
court,  that  in  cases  of  seizures  under  mere  municipal  laws,  probable 
cause,  unless  so  made  by  statute,  constitutes  no  ground  for  denying 
damages,  or  justifying  the  seizure.  But  it  is  supposed  that  probable 
cause  is  not  an  excuse  or  justification  of  any  seizure  or  capture, 
except  in  cases  jwrc  belli;  and  the  case  of  The  ApoUon,  in  this  court, 
9  W.  362,  is  relied  on  to  establish  this  position.  That  case  contains 
no  doctrine  leading  justiy  to  any  such  conclusion.  It  was  a  case  of 
seizure  under  our  revenue  laws,  and,  in  the  opinion  of  the  court,  the 
point  is  examined  how  far  probable  cause  constituted,  in  that  case,  a 
ground  to  exempt  from  damages.  On  that  occasion,  the  court  said 
that  the  argument  had  not  distinguished  between  probable  cause  as 
applied  to  cases  of  capture  jure  belli,  and  as  applied  to  cases  of 
municipal  seizures;  and  then  proceeded  to  state  the  distinction. 
There  was  no  intimation,  that  in  cases  of  marine  torts  generally,  or 
under  laws  authorizing  the  exercise  to  a  limited  extent  of  belligerent 
rights,  or  quasi  belligerent  rights,  probable  cause  might  not  be  a  suffi- 
cient excuse.  In  the  case  of  The  Marianna  Flora,  at  the  last  term, 
11  W.  1,  the  very  point  was  before  the  court,  and  it  was  in  that 
case  held  that  probable  cause  was  a  sufficient  excuse  for  a  capture 
under  circumstances  of  hostile  aggression  at  sea.  Indeed,  in  cases 
of  marine  torts,  arising  under  the  general  maritime  law,  probable 
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cause  often  is  a  complete  excuse  for  the  act,  and  always  goes  in  mit- 
igation of  damages.  In  the  admiralty,  the  award  of  damages  always 
rests  in  the  sound  discretion  of  the  court,  under  all  the  circumstances. 
The  case  of  The  St  Louis,  iif  2  Dods.  210,  is  a  strong  illustration  of 
the  doctrine.  But,  in  cases  like  the  present,  where  the  pub- 
[  *  18  ]  lie  armed  ships  *  of  the  United  States  are  authorized  to 
make  captures  to  a  limited  extent,  the  authority  30  exercised 
by  them  must  be  deemed  to  stand  upon  the  same  analogy  as  captures 
strictly  Jure  beUL  And  the  doctrine  of  the  prize  courts  as  to  the 
denial  of  damages,  where  there  is  probable  cause  for  the  capture, 
furnishes  the  proper  rule  to  govern  the  discretion  of  the  court  We 
are  then  of  opinion  that  in  the  present  case  there  was  strong  prob- 
able cause  for  the  capture,  and  that  the  decree  of  the  circuit  court,  so 
far  as  it  awards  damages  lo  the  claimants,  ought  to  be  reversed 

It  remains  only  to  remark  upon  one  or  two  points  made  against 
the  competency  of  some  of  the  testimony  in  the  cause.  It  is  objected, 
that  Lieutenant  Gregory  is  not  a  competent  vtdtness,  because  he  is, 
notwithstanding  his  release  of  his  interest  as  captor,  interested  to 
defeat  the  claim  for  damages.  However  well  founded  this  objection 
may  be,  as  to  his  competency  on  the  point  of  damages,  having  been 
admitted  both  in  the  district  and  circuit  courts,  as  a  witness,  without 
objection,  we  think  there  was  a  waiver  of  the  objection,  and  it  can- 
not now  be  insisted  on.  As  to  the  depositions  of  Captains  Souther 
and  Coffin,  they  were  taken  under  commissions  duly  issued  firom  the 
circuit  court  according  to  the  rule  of  this  court,  and  are,  therefore, 
admissible  upon  the  strictest  principles. 

9  P.  483  ;  12  P.  488  ;  2  H.  210 ;  6  H.  31 ;  18  H.  110. 


Martin,  Plaintiff  in  Error,  v.  Mott,  Defendant  in  Error. 

12  W.  19. 

The  act  of  February  28,  1795,  (I  Stats,  at  Large,  424,)  which  confers  power  on  the  Presidem 

to  call  forth  the  militia  in  certain  exigencies,  is  a  constitudonal  law,  and  the  President  is 

the  exclusive  and  final  judge  whether  the  exigency  has  arisen. 
A  requisition  by  him  is  an  order,  and  it  is  not  necessary  in  pleading  to  set  out  the  order ;  it  u 

enough  to  aver  that  it  was  made. 
Disobedience  of  an  order  of  the  President  calling  forth  the  militia,  renders  a  cidzen  liable  tc 

trial  by  a  court-martial. 
Such  a  court-martial  is  not  required  to  be  organized  according  to  the  rules  and  artidds  of  ' 

war,  under  the  acts  of  congress,  nor  did  its  authority  expire  with  the  war. 

The  case  is  stated  in  the  opinion  of  the  court 

The  Attomey-generaly  and  GoooSy  for  the  plaintiff  in  error. 

D.  B,  OgdeUy  for  the  defendant  in  error. 
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Story,  J.,  delivered  the  opinion  of  the  court  [  *  28  ] 

This  is  a  writ  of  error  to  the  judgment  of  the  court  for 
the  trial  of  impeachments  and  the  correction  of  errors  of  the  State 
of  New  York,  being  the  highest  court  of  that  State,  and  is  brought 
here  in  virtue  of  the  25th  section  of  the  Judiciary  Act  of  1789,'  c 
20.  The  original  action  was  a  replevin  for  certain  goods  and  chattels, 
to  which  the  original  defendant  put  in  an  avowry,  and  to  that  avowry 
Ihere  was  a  demurrer,  assigning  nineteen  distinct  and  special  causes 
of  demurrer.  Upon  a  joinder  in  demurrer,  the  supreme  court  of  the 
State  gave  judgment  against  the  avowant ;  and  that  judgment  was 
affirmed  by  the  high  court  to  which  the  present  writ  of  error  is 
addressed. 

The  avowry,  in  substance,  asserts  a  justification  of  the  taking  of 
the  goods  and  chattels  to  satisfy  a  fine  and  forfeiture  imposed  upon 
the  original  plaintiff  by  a  court-martial,  for  a  failure  to  enter  the  ser- 
vice of  the  United  States  as  a  militia-man,  when  thereto  required 
by  the  President  of  the  United  States,  in  pursuance  of  the  act  of 
the  28th  of  February,  1795.  It  is  argued  that  this  avowry  is  de- 
fective, both  in  substance  and  form ;  and  it  will  be  our  business  to 
discuss  the  most  material  of  these  objections ;  and  as  to  others,  of 
which  no  particular  notice  is  taken,  it  is  to  be  understood  that  the 
court  are  of  opinion  that  they  are  either  unfounded  in  fact  or  in  law, 
and  do  not  require  any  separate  examination. 

For  the  more  clear  and  exact  consideration  of  the  subject,  it  may 
be  necessary  to  refer  to  the  constitution  of  the  United  States,  and 
some  of  the  provisions  of  the  act  of  1795.  The  constitution  declares 
that  congress  shall  have  power  '^  to  provide  for  calling  forth  the  mili- 
tia, to  execute  the  laws  of  the^Union,  suppress  insurrections, 
and  repel  invasions : "  •  and  also  "  to  provide  for  organizing,  [  *  29  ] 
arming,  and  disciplining  the  militia,  and  for  governing  such 
part  of  them  as  may  be  employed  in  the  service  of  the  United 
States."  In  pursuance  of  this  authority,  the  act  of  1795  has  pro- 
vided, ^^  that  whenever  the  United  States  shall  be  invaded,  or  be  in 
imminent  danger  of  invasion  firom  any  foreign  nation  or  Indian  tribe, 
it  shall  be  lawful  for  the  President  of  the  United  States  to  call  forth 
such  number  of  the  militia  of  the  State  or  States  most  convenient 
to  the  place  of  danger,  or  scene  of  action,  as  he  may  judge  necessary 
to  repel  such  invasion,  and  to  issue  his  order  for  that  purpose  to  such 
officer  or  officers  of  the  militia  as  he  shall  think  proper."  And  like 
provisions  are  made  for  the  other  cases  stated  in  the  constitution.  It 
has  not  been  denied  here,  that  the  act  of  1795  is  within  the  constitu- 

1 1  Stats,  at  Large,  85. 
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tional  authority  of  congress,  or,  that  congress  may  not  lawfully 
provide  for  cases  of  imminent  danger  of  invasion,  as  well  as  for 
cases  where  an  invasion  has  actually  taken  place.  In  our  opinion 
there  is  no  ground  for  a  doubt  on  this  point,  even  if  it  had  been 
relied  on,  for  the  power  to  provide  for  repelling  invasions  includes  the 
power  to  provide  against  the  attempt  and  danger  of  invasion,  as  the 
necessary  and  proper  means  to  effectuate  the  object  One  of  the 
best  means  to  repel  invasion  is  to  provide  the  requisite  force  for 
action  before  the  invader  himself  has  reached  the  soil. 

The  power  thus  confided  by  congress  to  the  President,  is,  doubtless, 
of  a  very  high  and  delicate  nature.  A  firee  people  are  naturally  jeal- 
ous of  the  exercise  of  military  power ;  and  the  power  to  call  the 
militia  into  actual  service  is  certainly  felt  to  be  one  of  no  ordinary 
magnitude.  But  it  is  not  a  power  which  can  be  executed  without  a 
correspondent  responsibility.  It  is,  in  its  terms,  a  limited  power, 
confined  to  cases  of  actual  invasion,  or  of  imminent  danger  of  in- 
vasion. If  it  be  a  limited  power,  the  question  arises,  by  whom  is 
the  exigency  to  be  judged  of  and  decided  ?  Is  the  President  the  sole 
and  exclusive  judge  whether  the  exigency  has  arisen,  or  is  it  to  be 

considered  as  an  open  question,  upon  which  every  officer  to 
[  *  30  ]  whom  the  orders  of  the  •  President  are  addressed,  may 

decide  for  himself,  and  equally  open  to  be  contested  by  every 
militia-man  who  shaU  refuse  to  obey  the  orders  of  the  President  ?  We 
are  edl  of  opinion,  that  the  authority  to  decide  whether  the  exigency 
has  arisen,  belongs  exclusively  to  the  President,  and  that  his  decision 
is  conclusive  upon  all  other  persons.  We  think  that  this  construction 
necessarily  results  from  the  nature  of  the  power  itself,  and  from  the 
manifest  object  contemplated  by  the  act  of  congress.  The  power 
itself  is  to  be  exercised  upon  sudden  emergencies,  upon  great  occa- 
sions of  state,  and  under  circumstances  which  may  be  vital  to  the 
existence  of  the  Union.  A  prompt  and  unhesitating  obedience  to 
orders  is  indispensable  to  the  complete  attainment  of  the  object 
The  service  is  a  military  service,  and  the  command  of  a  military 
nature ;  and  in  such  cases,  every  delay,  and  every  obstacle  to  an 
efficient  and  immediate  compliance,  necessarily  tend  to  jeopard  the 
public  interests.  While  subordinate  officers  or  soldiers  are  pausing 
to  consider  whether  they  ought  to  obey,  or  are  scrupulously  weighing 
the  evidence  of  the  facts  upon  which  the  commander-in-chief  exer- 
cises the  right  to  demand  their  services,  the  hostile  enterprise  may  be 
accompUshed  without  the  means  of  resistance.  If  "  the  power  of 
regulating  the  militia,  and  of  commanding  its  services  in  times  of 
insurrection  and  invasion,  axe,  (as  it  has  been  emphatically  said  they 
are,)  natural  incidents  to  the  duties  of  superintending  the  common 
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defence,  and  of  watching  over  the  internal  peace  of  the  confederacy /'^ 
these  powers  must  be  so  construed  as  to  the  modes  of  their  exercise 
as  not  to  defeat  the  great  end  in  view.  If  a  superior  officer  has  a 
right  to  contest  the  orders  of  the  President  upon  his  own  doubts  as 
to  the  exigency  having  arisen,  it  must  be  equally  the  right  of  every 
inferior  officer  and  soldier ;  and  any  act  done  by  any  person  in  fur- 
therance of  such  orders  would  subject  him  to  responsibility  in  a  civil 
suit,  in  which  his  defence  must  finally  rest  upon  his  ability  to  estab« 
Ush  the  facts  by  competent  proofs.  Such  a  course  would 
*  be  subversive  of  all  discipline,  and  expose  the  best  disposed  [  *  31  ] 
officers  to  the  chances  of  ruinous  litigation.  Besides,  in 
many  instances,  the  evidence  upon  which  the  President  might  decide 
that  there  is  imminent  danger  of  invasion,  might  be  of  a  nature  not 
constituting  strict  technical  proof,  or  the  disclosure  of  the  evidence 
might  reveal  important  secrets  of  state,  which  the  public  interest,  and 
even  safety,  might  imperiously  demand  to  be  kept  in  concealment. 

If  we  look  at  the  language  of  the  act  of  1795,  every  conclusion 
drawn  £rom  the  nature  of  the  power  itself,  is  strongly  fortified.  The 
words  are,  "  whenever  the  United  States  shall  be  invaded,  or  be  in 
inuninent  danger  of  invasion,  &c.,  it  shall  be  lawful  for  the  Presi- 
dent, &C.,  to  call  forth  such  number  of  the  militia,  &&,  as  he  may 
judge  necessary  to  repel  such  invasion."  The  power  itself  i&  con- 
fided to  the  Executive  of  the  Union,  to  him  who  is,  by  the  constitu- 
tion, '<  the  commander-in-chief  of  the  militia,  when  called  into  the 
actual  service  of  the  United  States,"  whose  duty  it  is  to  "  take  care 
that  the  laws  be  faithfully  executed,"  and  whose  responsibility  for 
an  honest  discharge  of  his  officiaT  obligations  is  secured  by  the  high- 
est sanctions.  He  is  necessarily  constituted  the  judge  of  the  ex- 
istence of  the  exigency  in  the  first  instance,  and  is  bound  to  act 
according  to  his  belief  of  the  facts.  If  he  does  so  act,  and  decides 
to  call  forth  the  militia,  his  orders  for  this  purpose  are  in  strict  con- 
formity with  the  provisions  of  the  law;  and  it  would  seem  to  follow, 
as  a  necessary  consequence,  that  every  act  done  by  a  subordinate 
officer,  in  obedience  to  such  orders,  is  equally  justi&able.  The  law 
contemplates  that,  under  such  circumstances,  orders  shall  be  given  to 
carry  the  power  into  effect ;  and  it  cannot  therefore  be  a  correct  in- 
ference that  any  other  person  has  a  just  right  to  disobey  them.  The 
law  does  not  provide  for  any  appeal  from  the  judgment  of  the  Presi- 
dent, or  for  any  right  in  subordinate  officers  to  review  his  decision, 
and  in  elBfect  defeat  it.  Whenever  a  statute  gives  a  discretionary 
power  to  any  person,  to  be  exercised  by  him  upon  his  own  opinion 
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[  *32  ]  of  certain  feLCts^  it  is  a  sound  role  of  ^construction,  that 
the  statate  constitutes  him  the  sole  and  exclusive  judge 
of  the  existence  of  those  facts.  And  in  the  present  case,  we  are  all 
of  opinion  that  such  is  the  true  construction  of  the  act  of  1795.  It 
is  no  answer  that  such  a  power  may  be  abused,  for  there  is  no  power 
which  is  not  susceptible  of  abuse.  The  remedy  for  this,  as  well  as 
for  all  other  official  misconduct,  if  it  should  occur,  is  to  be  found  in 
the  constitution  itself.  In  a  free  government,  the  danger  must  be 
remote,  since  in  addition  to  the  high  qualities  which  the  Executive 
must  be  presumed  to  possess,  of  public  virtue,  and  honest  devotion  to 
the  public  interests,  the  firequency  of  elections,  and  the  watchfulness 
of  the  representatives-  of  the  nation,  carry  with  them  all  the  checks 
which  can  be  useful  to  guard  against  usurpation  or  wanton  tyranny. 

This  doctrine  has  not  been  seriously  contested  upon  the  present 
occasion.  It  was  indeed  maintained  and  approved  by  the  supreme 
court  of  New  York,  in  the  case  of  Vanderheyden  v.  Young,  11  Johns. 
Rep.  160,  where  the  reasons  in  support  of  it  were  most  ably  ex- 
pounded by  Mr.  Justice  Spencer,  in  delivering  the  opinion  of  the  court. 

But  it  is  now  contended,  as  it  was  contended  in  that  case,  that 
notwithstanding  the  judgment  of  the  President  is  conclusive  as  to 
the  existence  of  the  exigency,  and  may  be  given  in  evidence  as  con- 
clusive proof  thereof,  yet  that  the  avowry  is  fatally  defective,  because 
it  omits  to  aver  that  the  fact  did  exist.  The  argument  is,  that  the 
power  confided  to  the  President  is  a  limited  power,  and  can  be  ex- 
ercised only  in  the  cases  pointed  out  in  the  statute,  and  therefore  it 
is  necessary  to  aver  the  facts  which  bring  the  exercise  within  the 
purview  of  the  statute.  In  short,  the  same  principles  are  sought  to 
be  applied  to  the  delegation  and  exercise  of  this  power  intrusted  to 
the  Executive  of  the  nation  for  great  political  purposes,  as  might  be 
applied  to  the  humblest  officer  in  the  government,  acting  upon  the 
most  narrow  and  special  authority.  It  is  the  opinion  of  the  court, 
that  this  objection  cannot  be  maintained.  When  the  President 
exercises  an  authority  confided  to  him  by  law,  the  presump- 
[  •SS  ]  •tion  is,  that  it  is  exercised  in  pursuance  of  law.  Every 
public  officer  is  presumed  to  act  in  obedience  to  his  duty, 
until  the  contrary  is  shown ;  and  d  fortiori,  this  presumption  ought 
to  be  favorably  applied  to  the  chief  magistrate  of  the  Union. .  It  is 
not  necessary  to  aver,  that  the  act  which  he  may  rightfully  do,  was 
so  done.  If  the  fact  of  the  existence  of  the  exigency  were  averred, 
it  would  be  traversable,  and  of  course  might  be  passed  upon  by  a 
jury ;  and  thus  the  legality  of  the  orders  of  the  President  would 
depend,  not  on  his  own  judgment  of  the  facts,  but  upon  the  finding 
of  those  facte  upon  the  proofs  submitted  to  a  jury.     This  view  of 
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the  ol]jection  is  precisely  the  same  which  was  acted  upon  by  the 
supreme  court  of  New  York,  in  the  case  abeady  referred  to,  and,  in 
the  opinion  of  this  court,  with  entire  legal  correctness. 

Another  objection  is,  that  the  orders  of  the  President  are  not  set 
forth ;  nor  is  it  averred  that  he  issued  any  orders,  but  only  that  the 
governor  of  New  York  called  out  the  militia  upon  the  requisition  of 
tlie  President  The  objection,  so  far  as  it  proceeds  upon  a  supposed 
diflerence  between  a  requisition  and  an  order,  is  untenable ;  for  a 
reqnisition  calling  forth  the  militia  is,  in  legal  intendment,  an  order, 
and  must  be  so  interpreted  in  this  avowry.  The  majority  of  the  court 
nnderstood  and  acted  upon  this  sense,  which  is  one  of  the  acknowl- 
edged senses  of  the  word,  in  Houston  v.  Moore,  5  W.  1.  It  was  un- 
necessary to  set  forth  the  orders  of  the  President  at  large ;  it  was 
quite  sufficient  to  state  that  the  call  was  in  obedience  to  them.  No 
private  citizen  is  presumed  to  be  conversant  of  the  particulars  of  those 
orders;  and  if  he  were,  he  is  not  bound  to  set  them  forth  in  hcBC  verbck. 

The  next  objection  is,  that  it  does  not  sufficiently  appear  in  the 
avowry,  that  the  court-martial  was  a  lawfully  constituted  court- 
martial,  having  jurisdiction  of  the  offence  at  the  time  of  passing 
its  sentence  against  the  original  plaintiff 

Various  grounds  have  been  assigned  in  support  of  this  objection. 
In  the  first  place,  it  is  said,  that  the  original  plaintiff  was  never 
employed  in  the  service  of  the  United  States,  but  refused  to  enter 
that  service,  and  that,  consequently,  he  was  not  liable  to  the 
rules  and  articles  of  war,  •  or  to  be  tried  for  the  offence  by  [  •  34  ] 
any  courtrmartial  organized  imder  the  authority  of  the 
United  States.  The  case  of  Houston  v.  Moore,  5  W.  1,  affords  a  con- 
clusive answer  to  this  suggestion.  It  was  decided  in  that  case,  that 
although  a  militia  man,  who  refused  to  obey  the  orders 'of  the  Presi- 
dent calling  him  into  the  public  service,  was  not,  in  the  sense  of 
the  act  of  1795,  "  employed  in  the  service  of  the  United  States," 
so  as  to  be  subject  to  the  rules  and  articles  of  war;  yet  that  he 
was  liable  to  be  tried  for  the  offence  under  the  5th  section  of  the 
same  act,  by  a  court-martial  called  under  the  authority  of  the  United 
States.  The  great  doubt  in  that  case  was,  whether  the  delinquent 
was  liable  to  be  tried  for  the  offence  by  a  court-martial  organized 
under  state  authority. 

In  the  next  plax^,  it  is  said,  the  court-martial  was  not  composed 
of  the  proper  number  of  officers  required  by  law.  In  order  to  under- 
stand the  force  of  this  objection,  it  is  necessary  to  advert  to  the  terms 
of  the  act  of  1795,  and  the  rules  and  articles  of  war.  The  act  of 
1795,  s.  6,  provides,  "  that  every  officer,  non-commissioned  officer,  or 
private  of  the  militia,  who  shall  fail  to  obey  the  orders  of  the  Presi- 
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dent  of  the  United  States,"  &c.,  shsdl  forfeit  a  sum  not  exceeding  one 
year's  pay,  and  not  less  than  one  month's  pay,  to  be  determined  and 
adjudged  by  a  court-martial."  And  it  further  provides,  s.  6,  "  that 
courts-martial  for  the  trial  of  militia  shall  be  composed  of  militia 
officers  only."  These  are  the  only  provisions  in  the  act  on  this  sub- 
ject It  is  not  stated  by  whom  the  courts-martial  shall  be  called,  nor 
in  what  manner,  nor  of  what  number  they  shall  be  composed.  But 
the  court  is  referred  to  the  64th  and  66th  of  the  rules  and  articles  of 
war,  enacted  by  the  act  of  10th  of  April,  1806,  c.  20,^  which  provide, 
''that  general  courts-martial  may  consist  of  any  number  of  com- 
missioned oflScers  from  five  to  thirteen  inclusively;  but  they  shall  not 
consist  of  less  than  thirteen,  where  that  number  can  be  convened 
without  manifest  injury  to  the  service;"  and  that,  **any  general 
officer  commanding  an  army,  or  colonel  commanding  a  separate 
department,  may  appoint  general  courts-martial  when   necessary." 

Supposing  these  clauses  applicable  to  the  court-martial  in 
[  •  35  ]    question,  it  is  very  clear,  *  that  the  act  is  merely  directory 

to  the  officer  appointing  the  court,  and  that  his  decision  as 
to  the  number  which  can  be  convened  without  manifest  injury  to  the 
service,  being  in  a  matter  submitted  to  his  sound  discretion,  must  be 
conclusive.  But  the  present  avowry  goes  further,  and  alleges,  not 
only  that  the  court-martial  was  appointed  by  a  general  officer  com- 
manding an  army,  that  it  was  composed  of  militia  officers,  naming 
them,  but  it  goes  on  to  assign  the  reason  why  a  number  short  of 
thirteen  composed  the  court,  in  the  very  terms  of  the  64th  article ; 
and  the  truth  of  this  allegation  is  admitted  by  the  demurrer.  Tried, 
therefore,  by  the  very  test  which  has  been  resorted  to  in  support  of 
the  objection,  it  utterly  fails. 

But,  in  strictness  of  law,  the  propriety  of  this  resort  may  admit  of 
question.  The  rules  and  articles  of  war,  by  the  very  terms  of  the 
statute  of  1806,  are  those  ''  by  which  the  armies  of  the  United  States 
shall  be  governed ; "  and  the  act  of  1795  has  only  provided,  "  that 
the  militia  employed  in  the  service  of  the  United  States,  (not  tlie 
militia  ordered  into  the  service  of  the  United  States,)  shall  be  subject 
to  the  same  rules  and  articles  of  war  as  the  troops  of  the  United 
States ; "  and  this  is,  in  substance,  reenacted  by  the  97th  of  the  rules 
and  articles  of  war.  It  is  not,  therefore,  admitted,  that  any  express 
authority  is  given  by  either  statute,  that  such  a  court-martial  as  is 
contemplated  for  the  trial  of  delinquents  under  the  5th  section  of  the 
act  of  1795,  is  to  be  composed  of  the  same  number  of  officers,  organ- 
ized in  the  same  manner  as  these  rules  and  articles  contemplate  for 
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penons  in  actual  service.  If  any  resort  is  to  be  had  to  them,  it  can 
only  be  to  guide  the  discretion  of  the  officer  ordering  the  court,  as 
matter  of  usage,  and  not  as  matter  of  positive  institution.  If,  then, 
there  be  no  mode  pointed  out  for  the  formation  of  the  court-martial 
in  these  cases,  it  may  be  asked,  in  what  manner  is  such  court  to  be 
appointed?  The  answer  is,  according  to  the  general  usage  of  the 
military  service,  or  what  may  not  unfitly  be  called  the  customary 
military  law.  It  is  by  the  same  law  that  courts-martial,  when  duly 
organized,  are  bound  to  execute  their  duties,  and  regulate  their  modes 
of  proceeding,  in  the  absence  of  positive  enactments.  Upon 
•  any  other  principle,  courts-martial  would  be  left  without  [  *  36  ] 
any  adequate  means  to  exercise  the  authority  confided  to 
them  ;  for  there  could  scarcely  be  framed  a  positive  code  to  provide 
for  the  infinite  variety  of  incidents  applicable  to  them. 

The  act  of  the  18th  of  April,  1814,^  which  expired  at  the  end  of 
the  late  war,  was,  in  a  great  measure  intended  to  obviate  difficulties 
arising  from  the  imperfection  of  the  provisions  of  the  act  of  1795, 
and  especially  to  aid  courts-martial  in  exercising  jurisdiction  over 
cases  like  the  present.  But  whatever  may  have  been  the  legislative 
intention,  its  terms  do  not  extend  to  the  declaration  of  the  number 
of  which  such  courts-martial  shall  be  composed.  The  Ist  section 
provides :  "  That  courts-martial  to  be  composed  of  militia  officers 
alone,  for  the  trial  of  militia  drafted,  detached,  and  called  forth,  (not 
or  called  forth,)  for  the  service  of  the  United  States,  whether  acting 
in  conjunction  with  the  regular  forces  or  otherwise,  shall,  when  nec- 
essary, be  appointed,  held,  and  conducted  in  the  manner  prescribed 
by  the  rules  and  artides  of  war,  for  appointing,  holding,  and  con- 
ducting courts-martial  for  the  trial  of  delinquents  in  the  army  of  the 
United  States."  This  language  is  obviously  confined  to  the  militia 
in  the  actual  service  of  the  United  States,  and  does  not  extend  to 
such  as  are  drafted  and  refuse  to  obey  the  call.  So  that  the  court 
are  driven  back  to  the  act  of  1795  as  the  legitimate  source  for  the 
ascertsdnment  of  the  organization  and  jurisdiction  of  the  court-mar- 
tial in  the  present  case.  And  we  are  of  opinion  that  nothing  appears 
on  the  face  of  the  avowry  to  lead  to  any  doubt  that  it  was  a  legal 
court-martial,  organized  according  to  military  usage,  and  entitled  to 
take  cognizance  of  the  delinquencies  stated  in  the  avov^ry. 

This  view  of  the  case  affords  an  answer  to  another  objection  which 
has  been  urged  at  the  bar,  namely,  that  the  sentence  has  not  been 
approved  by  the  commanding  officer,  in  the  manner  pointed  out  in 
the  65th  of  the  mles  and  articles  of  war.     That  article  cannot,  foi 
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the  reasons  already  stated,  be  drawn  in  aid  of  the  argument ;  and 
the  ayowiy  itself  shows  that  the  sentence  has  been  approved  by 

the  President  of  the  United  States,  who  is  the  commander- 
[  *  37  ]  in-chief,  *  and  that  there  was  not  any  other  officer  of  equal 

grade  with  the  major-generals  by  whom  the  court-martial 
had  been  organized  and  continued  within  the  military  district,  by 
whom  tl)e  same  could  be  approved*  If,  therefore,  an  approval  of 
the  sentence  were  necessary,  that  approval  has  been  given  by  the 
highest,  and  indeed  only  military  authority  competent  to  give  it 

But  it  is  by  no  means  clear  that  the  act  of  1795  meant  to  require 
any  approval  of  the  sentences  iinposing  fines  for  delinquencies  of 
this  nature.  The  act  does  not  require  it  either  expressly  or  by  nec- 
essary implication.  It  directs,  s.  7,  that  the  fines  assessed  shall  be 
certified  by  the  presiding  officer  of  the  court-martial  to  the  marshal, 
for  him  to  levy  the  same,  without  referring  to  any  prior  act  to  be 
done,  to  give  validity  to  the  sentences.  The  natural  inference  from 
such  an  omission  is,  that  the  legislature  did  not  intend  in  cases  of 
this  subordinate  nature,  to  require  any  further  sanction  of  the  sen- 
tences. And  if  such  an  approval  is  to  be  deemed  essential,  it  must 
be  upon  the  general  military  usage,  and  not  from  positive  institution. 
Either  way,  we  think  that  all  has  been  done  which  the  act  required* 
Another  objection  to  the  proceedings  of  the  court*martial  is,  that 
they  took  place,  and  the  sentence  was  given,  three  years  and  more 
after  the-war  was  concluded,  and  in  a  time  of  profound  peace.  But 
the  opinion  of  this  court  is,  that  a  court-martial,  regularly  called 
under  the  act  of  1795,  does  not  expire  with  the  end  of  a  war  then 
existing,  nor  is  its  jurisdiction  to  try  these  ofiences  in  any  shape  de- 
pendent upon  the  fact  of  war  or  peace.  The  act  of  1795  is  not  con- 
fined in  its  operation  to  cases  of  refusal  to  obey  the  orders  of  the 
President  in  times  of  public  war.  On  the  contrary,  that  act  authorizes 
the  President  to  call  forth  the  militia  to  suppress  insurrections,  and 
to  enforce  the  laws  of  the  United  States  in  times  of  peace.  And 
courts-martial  are,  under  the  5th  section  of  the  act,  entitled  to  take 
cognizance  of,  and  to  punish  delinquencies  in  such  cases,  as  well  as 
in  cases  where  the  object  is  to  repel  invasion  in  times  of  war.     It 

would  be  a  strained  construction  of  the  act  to  limit  the  au- 
[  •SS  ]  thority  of  the  court  to  the  mere  time  of  'the  existence  of 

the  particular  exigency,  when  it  might  be  thereby  unable  to 
take  cognizance  of  and  decide  upon  a  single  offence.  It  is  sufficient 
for  us  to  say,  that  there  is  no  such  limitation  in  the  act  itself. 

The  next  objection  to  the  avowry  is,  that  the  certificate  of  the 
president  of  the  court-martial  is  materially  variant  from  the  sentence 
itself,  as  set  forth  in  a  prior  allegation.     The  sentence  as  there  set 
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forth  is,  ^  and  thereupon  the  said  general  court-martial  imposed  the 
sum  of  |96  as  a  fine  on  the  said  Jacob,  for  having  thus  failed, 
neglected,  and  refused  to  rendezvous  and  enter  in 'the  service  of 
the  United  States  of  America,  when  thereto  required  as  aforesaid*" 
The  certificate  adds,  ^  and  that  the  said  Jacob  E.  Mott  was  sen- 
tenced by  the  said  general  court-martial,  on  failure  of  the  payment  of 
said  fine  imposed  on^  him,  to  twelve  months'  imprisonment"  It  is 
material  to  state  that  the  averment  does  not  purport  to  set  forth  the 
sentence  in  h/BC  verba  ;  nor  was  it  necessary  in  this  avowry  to  allege 
any  thing  more  than  that  part  of  the  sentence  which  imposed  the  fine, 
since  that  was  the  sole  ground  of  the  justification  of  taking  the 
goods  and  chattels  in  controversy.  But  there  is  nothing  repugnant 
in  this  averment  to  that  which  relates  to  the  certificate.  The  latter 
properly  adds  the  fact  which  respects  the  imprisonment,  because  the 
certificate  constitutes  the  warrant  to  the  marshal  for  his  proceedings. 
The  act  of  1795  expressly  declares  that  the  delinquents  <'  shall  be 
liable  to  be  imprisoned  by  a  like  sentence,  on  failure  of  payment  of 
the  fines  adjudged  against  them,  for  one  calendar  month  for  every  five 
dollars  of  such  fine."  If  indeed  it  had  been  necessary  to  set  forth  the 
whole  sentence  at  large,  the  first  omission  would  be  helped  by  the 
certainty  of  the  subsequent  averment.  There  is,  then,  no  variance  or 
repugnance  in  these  allegations ;  but  they  may  well  stand  together. 

Of  the  remaining  causes  of  special  demurrer,  some  are  properly 
matters  of  defence  before  the  court-martial,  and  its  sentence  being 
upon  a  subject  v^thin  its  jurisdiction  is  conclusive ;  and  others 
tarn  upon  niceties  of  pleading,  to  which  no  separate  an- 
swers are  deemed  necessary.  In  *  general,  it  may  be  said  [  *  39  ] 
of  them,  that  the  court  do  not  deem  them  well-founded 
objections  to  the  avowry. 

Upon  the  whole,  it  is  the  opinion  of  the  court  that  the  judgment  of 
the  court  for  the  trial  of  impeachments  and  the  correction  of  errors 
ought  to  be  reversed ;  and  that  the  cause  be  remanded  to  the  same 
court,  with  directions  to  cause  a  judgment  to  be  entered  upon  the 
pleadings  in  favor  of  the  avowant 
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Clark  v.  The  Mayor,  Aldermen,  and  Common  Counoil  of  the 
City  of  "Washington. 

12  W.  40. 

the  eUnse  in  the  charter  of  Washington,  that  the  city  shall  hare  power  '*  to  aathoriie  the 
drawing  of  lotteries/'  &c.,  confers  a  power  to  be  exercised,  by  drawing  the  lotteries  on 
aceoant,  and  at  the  risk,  of  the  city,  which  is  bonnd  to  the  holder  of  a  ticket  to  pay  the 
prize  it  drew. 
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Error  to  the  circuit  court  for  the  District  of  Columbia. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff  in  error, 
to  recover  of  the  defendants  the  amount  of  a  prize  drawn  in  a  lottery 
called  ''the  fifth  class  of  the  national  lottery."  A  verdict  was  found 
for  the  plaintiff  in  the  court  below,  subject  to  the  opinion  of  the  court, 
on  a  case  agreed,  on  which  judgment  was  rendered  for  the  defend- 
ants, and  the  cause  was  brought  by  writ  of  error  to  this  court.  The 
questions  decided,  and  the  facts  upon  which  they  depended,  are  suf- 
ficiently stated  in  the  opinion  of  the  court 

The  AUofTiep' General  and  Webster,  for  the  plaintiff. 

Jones,  for  the  defendants. 

[  *  52  ]       *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  cause  depends  on  the  liability  of  the  corporation  to 
pay  the  ticket  on  which  the  suit  was  instituted.  In  considering  this 
question,  that  part  of  the  charter  which  contains  a  grant  of  power  on 
the  subject  of  lotteries,  the  ordinances  of  the  corporate  body  in  execu- 
tion of  the  power,  and  the  proceedings  of  its  agents,  must  be  reviewed. 

The  charter  enacts,^  ''  that  the  corporation  shall  have  full  power 
and  authority  "  "  to  authorize  the  drawing  of  lotteries,  for  effecting 
any  important  improvement  in  the  city,  which  the  ordinary  funds  or 
revenue  thereof  will  not  accomplish ;  provided,  that  the  amount  to  be 
raised  in  each  year  shall  not  exceed  the  sum  of  $10,000.  And  pro- 
vided also,  that  the  object  for  which  the  money  is  intended  to  be 
raised,  shall  be  first  submitted  to  the  President  of  the  United  States, 
and  shall  be  approved  of  by  him." 

Some  doubt  has  been  expressed  whether  this  power  is  to  be  exex^ 
cised  by  drawing  the  lottery,,  on  account  and  at  the  risk  of  the  corpo- 
ration, or  by  selling  the  privilege  to  individuals,  and  authorizing  them 
to  draw  it  on  their  own  account  This  doubt  is  founded  on  the  word 
^  authorize."     Congress,  we  are  told,  has  not  granted  the  power  to 

draw  lotteries,  but  to  ''  authorize  "  their  being  drawn. 
[  •  53  ]  •  We  cannot  admit  the  correctness  of  this  criticism.  We 
do  not  admit  the  justice  of  that  construction  which  denies 
to  the  corporation  the  power  of  causing  the  lottery  to  be  drawn  on 
its  own  account  A  corporation  aggregate  can  legislate  within  its 
prescribed  limits,  but  can  carry  its  laws  into  execution  only  by  its 
agents.  Any  legislative  act  directing  a  lottery  to  be  drawn,  is  literally 
an  act  "to  authorize  the  drawing  of  lotteries." 

The  object  for  which  the  lottery  may  be  authorized  is,  "  any  im- 
portant improvement  in  the  city."  Its  produce  is  to  come  in  aid  of 
the  ordinary  fiinds  or  revenue  thereof;  and  "  the  amotmt  to  be  raised 
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in  each  year  shall  not  exceed  the  sum  of  $10,000."  The  language 
of  the  charter  is,  not  that  the  sum  to  be  brought  into  the  treasury  of 
the  city  shall  not  exceed  the  sum  of  $10,000,  but  that  '^  the  amount 
to  be  raised  shall  not  exceed  that  suul"  This  language,  it  is  ad- 
mitted, comprehends  the  net  proceeds  of  the  lottery,  but  it  compre- 
hends all  those  net  proceeds,  and  does  not  allow  a  partition  of  profit, 
so  as  to  retain  $10,000  for  the  treasury,  and  reserve  a  residue  for 
others.  The  single  object  for  which  the  lottery  can  be  drawn,  is  "  any 
important  improvement  in  the  city,"  not  the  emolument  of  individ- 
uals. The  motive  with  congress  for  this  restriction  on  the  amount, 
is  not  to  limit  the.  sum  to  come  into  the  city  treasury,  but  to  limit  the 
extent  of  gaming,  which  the  corporation  may  authorize.  Congress 
must  have  perceived  that  to  bring  $10,000  into  the  treasury,  either 
"  the  amount  raised  must  exceed  that  sum,"  or  the  lottery  must  be 
drawn  on  account  of  the  city ;  for  no  man  will  purchase  a  lottery 
from  which  he  can  make  nothing. 

The  counsel  of  the  plaintiff  in  error  have  remarked,  and  the  remark 
is  certainly  entitled  to  attention,  that,  in  describing  the  power,  con- 
gress has  used  no  words  indicating  the  idea  that  the  corporation  might 
grant  or  sell  lotteries.  "  To  authorize  the  drawing  of  lotteries,"  is,  as 
has  been  said,  an  appropriate  term  for  a  corporate  act,  instituting  a 
lottery  for  the  benefit  of  the  city ;  but  if  the  granting  a  lottery  to 
others,  or  a  sale  of  the  privilege  to  others,  had  been  in  the  mind  of 
congress,  it  is  to  be  presumed  that  some  words  would  have  been 
used,  indicating  the  idea. 

•  There  is  great  weight,  too,  in  the  argument  that  it  is  a  [  •  64  ] 
trust,  and  an  important  trust,  confided  to  the  corporation 
itself^  for  the  purpose  of  '^  effecting  impoHant  improvements  in  the 
city,  and  ought,  therefore,  to  be  executed  under  the  immediate  au- 
thority and  inspection  of  the  corporation.  It  is  reasonable  to  suppose 
that  congress,  when  granting  a  power  to  authorize  gaming,  would 
feel  some  solicitude  respecting  the  fairness  with  which  the  power 
should  be  used;  and  would  take  as  many  precautions  against  its 
abuse,  as  was  compatible  with  its  beneficial  exercise.  Accordingly, 
we  find  a  limitation  on^  the  amount  to  be  raised,  and  on  the  object 
for  which  the  lottery  may  be  authorized.  It  is  to  be  for  "  any  impor- 
tant improvement  in  the  city,  which  the  ordinary  funds  or  revenue 
th«-eof  will  not  accomplish ;  and  is  subjected  to  the  judgment  of  the 
President  of  the  United  States.  The  power  thus  cautiously  granted 
is  deposited  with  the  corporation  itself,  without  an  indication  that  it 
is  assignable.  It  is  to  be  exercised,  like  other  corporate  powers,  by 
the  agents  of  the  corporation,  under  its  control.  While  it  remains 
where  congress  has  placed  it,  the  charcu^ter  of  the  corporation  affords 
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some  security  against  its  abuse ;  some  security  that  no  other  mischief 
will  result  from  it  than  is  inseparable  from  the  thing  itself.  But  if 
the  management,  control,  and  responsibility  may  be  transferred  to 
any  adventurer  who  will  purchase,  all  the  security  for  fairness,  which 
is  furnished  by  character  and  responsibility,  is  lost 

We  think,  then,  that  the  most  obvious  if  not  the  exclusive  con- 
struction of  the  charter  is,  that  the  lotteries  to  be  authorized  by  the 
corporation  are  to  be  drawn  under  its  superintendence,  and  on  its  own 
account. 

We  will  next  advert  to  the  measures  which  have  been  adopted  for 
carrying  this  power  into  execution. 

Ten  successive  resolutions  were  passed,  the  first  approved  on  the 
23d  of  November,  1812,  and  the  last  on  the  21st  of  May,  1821,  each 
of  them  for  raising  the  sum  of  $10,000,  by  lottery,  for  particular  im- 
provements mentioned  in  the  resolution. 

The  ordinance  of  the  24th  of  July,  1815,  which  was  passed  for 
carrying  the  first  three  of  these  resolutions  into  effect,  con- 
[  'SS  ]  templates  and  authorizes  lotteries  to  be  drawn  •entirely 
under  the  management,  for  the  benefit,  and  on  the  responsi- 
bility of  the  corporation.  Seven  managers  are  appointed  by  the 
ordinance,  and  they  or  a  majority  are  authorized  to  employ  agents, 
fill  up  vacancies  in  their  own  body,  and  to  do  every  act  which  may 
be  necessary  for  carrying  its  provisions  into  effect 

The  ordinance  passed  on  the  17th  of  November,  1818,  for  carrying 
the  4th,  5th,  6th,  and  7th  resolutions  into  effect,  authorizes  the  mayor 
to  appoint  seven  managers,  whose  duty  it  was  to  agree  on  a  scheme, 
to  sell  the  said  lottery,  or  dispose  of  the  tickets  to  the  best  advantage. 
A  proviso  is  inserted  that,  ishould  the  lottery  be  sold,  the  purchasers 
may  make  the  scheme ;  but  the  ordinance  enacts  generally,  (and  the 
enactment  makes  no  distinction  between  a  sale  of  the  lottery  itself, 
and  a  disposition  of  the  tickets,)  that  it  shall  be  the  duty  of  the  man- 
agers to  attend  diligently  to  the  drawing  of  the  lottery,  and  to  pay  • 
the  fortunate  adventurers  for  prizes  drawn  by  them.  The  ordinance, 
however,  adds  the  further  duty  of  paying  over  the  balance,  after  de- 
ducting all  necessary  expenses,  into  the  city  treasury.  From  this  it 
has  been  inferred  that  these  provisions  are  made  for  the  contingency 
that  the  tickets  should  be  disposed  of  for  the  benefit  of  the  city,  and 
are  entirely  inapplicable  to  the  contingency  of  an  entire  sale.  Cer- 
tainly, in  the  event  of  an  entire  sale,  the  balance,  after  deducting  all 
necessary  expenses,  would  not  be  payable  into  the  treasury,  unless  we 
suppose  it  to  mean  the  balance  of  the  sura  for  which  the  lottery  might 
be  sold.  But  this  is  the  only  part  of  the  clause  which  is  inapplicable 
to  a  lottery  sold  out,  and  drawn  for  the  benefit  of  tjie  purchaser. 
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In  October,  1819,  the  managers  appointed  under  the  act  of  1815 
were  empowered  to  sell  and  dispose  of  the  lotteries  to  which  that  act 
refers,  or  so  much  thereof  as  yet  remains  to  be  drawn,  in  such  classes, 
and  on  such  terms  and  conditions,  as  shall  appear  to  them  right  and 
expedient.  The  duty  of  the  managers  to  superintend  the  drawing, 
and  to  pay  the  prizes,  is  not  changed  by  this  act,  unless  the  mere 
power  to  sell  implies  such  change. 

The  managers  sold  to  David  Gillespie,  of  New  York,  in 
pursuance  of  the  acts  of  1815  and  1819,  a  lottery  *  denomi-  [  *  56  ] 
nated  the  6th  class  of  the  Grand  National  Lottery,  for  the 
sum  of  $10,000,  to  be  paid  before  the  commencement  of  the  drawing 
the  said  lottery  or  class ;  and  articles  of  agreement  in  pursuance 
thereof  were  executed  on  the  14th  day  of  May,  1821.  The  ticket 
held  by  the  plaintiff  is  in  this  dass. 

On  the  22d  of  the  same  month  an  ordinance  was  passed,  authoriz- 
ing the  managers  to  appoint  a  president,  whose  duty  it  should  be,  in 
addition  to  the  duties  imposed  by  the  acts  of  1815  and  1819,  to  sign 
all  contracts,  with  the  concurrence  of  a  majority  of  the  said  man- 
agers, and  to  sign  all  the  lottery  tickets  in  every  scheme  or  schemes 
sold  by  them. 

This  ordinance  recognizes  the  duties  prescribed  by  the  acts  of  1815 
and  1819.  Its  2d  section  allows  each  of  the  managers  of  the  city 
lotteries  three  dollars  for  each  day  he  has  been  or  shall  be  employed ; 
and  the  7th  section  enacts  that  this  compensation,  <'  except  for  the 
c]as9  now  contracted  for,"  shall  be  provided  for  and  paid  out  of  the 
proceeds  of  lotteries  hereafter  contracted  for. 

This  act  is  understood  to  recognize  it  as  a  part  of  the  duty  of  the 
managers,  to  continue  their  superintendence  of  the  drawing  of  the 
very  class  which  had  been  sold,  and  which  comprehended  the  ticket 
that  drew  the  prize  for  which  this  suit  is  brought. 

The  defendant  has  excepted  to  the  admissibility,  as  well  as  suffi- 
ciency, of  the  testimony  offered  by  the  plaintiff  in  the  circuit  court,  and 
the  objection  is  made  in  general  terms.  We  presume,  however,  that 
it  cannot  apply  to  the  charter,  or  to  the  resolutions  and  ordinances 
of  the  corporation.  Nor  do  we  suppose  that  any  exception  was  in- 
tended to  be  made  to  the  testimony  which  establishes  the  ownership 
of  the  tickets,  or  to  the  admissibility  of  the  deposition  of  Mr.  Webb. 
The  first  document  on  which  a  question  can  arise  is  the  ticket  itself. 
Is  this  admissible  in  a  suit  against  the  corporation. 

In  considering  this  question,  we  must  inquire  into  the  connection 
between  the  ostensible  managers  and  the  corporation. 

The  persons  who  were  held  out  as  managers  to  superin- 
tend the  drawing  of  the  lottery  comprehending  this  *  ticket,  [  *  57  ] 
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were,  with  one  exception,  the  same  peitons  who  were  appointed 
in  the  oidinance  of  1815,  as  managers  for  the  lotteries  estab- 
lished by  that  act  The  name  of  B.  C.  Weigfatman  is  substitnted 
for  that  of  S.  N.  Smallwood.  No  other  change  appears.  It  is  in 
proof  that  S.  N.  Smallwood  was  elected  mayor ;  and,  as  the  man- 
agers have,  by  the  ordinance,  a  right  to  fill  up  vacancies  in  their  own 
body,  their  acting  uniformly  with  B.  C.  Weightman,  is  a  proof  thai 
they  had  chosen  him  to  fill  the  vacancy  made  by  Mr.  Smallwood. 

Bat  it  is  contended  that  this  lottery  was  drawn  under  the  act  of 
1818,  and  there  is  no  proof  that  the  individuals  who  appeared  and 
acted  as  managers  had  any  authority  under  that  act 

There  is  undoubtedly  some  confusion  in  this  part  of  the  case,  and 
there  is  not  much  difficulty  in  ascribing  it  to  its  real  cause.  The 
mayor  was  authorized  by  the  ordinance  of  1818  to  appoint  managers 
to  carry  that  act  into  execution,  and  the  probability  is  that  he  ap- 
pointed the  persons  who  were  in  office  under  the  appointment  of  the 
corporation.  The  fitness  of  this  proceeding  renders  it  probable ;  and 
the  subsequent  proceedings  of  the  corporation  itself  turn  this  proba- 
bility almost  into  certainty.  In  a  case  where  written  evidence  of 
appointment  is  not  in  the  power  of  the  plaintifl^  if,  indeed,  it  exists, 
circumstances  must  be  relied  on  to  prove  the  fact,  should  it  be 
deemed  necessary. 

The  act  of  1821  takes  no  notice  of  any  appointment  under  the  act 
of  1818,  and  makes  it  the  duty  of  the  managers  created  under  the 
act  of  1815,  to  elect  a  president  to  sign  all  contracts,  <<  and  to  sign 
all  the  lottery  tickets,  in  every  scheme  or  schemes  sold  by  the  said 
managers."  Class  No.  5  was  then  sold  by  these  managers.  Lot- 
teries, under  seven  resolutions,  to  raise  the  sum  of  |70,000,  were 
either  sold  or  for  sale,  either  in  mass  or  in  detail,  under  the  acts  of 
1815, 1818,  and  1819.  The  language  of  this  ordinance  appears  to 
extend  to  them  all ;  and  if  it  does,  certsdnly  admits  the  authority  of 
the  managers  appointed  under  the  act  of  1815,  to  extend  to  all 
The  7th  section  of  the  act  of  1821,  which  provides  the  fund  for  theii 
compensation,  expressly  excepts  "the  class  now  contracted  for." 
The  contract  for  the  5th  class  was  executed  a  few  days 
[  •  68  ]  before  *  the  passage  of  this  ordinance,  and  it  is  difficult  to 
resist  the  conviction  that  the  allusion  is  to  this  contract 
These  provisions  in  the  ordinance  of  1821  go  far  to  establish  the 
authority  of  these  managers  in  this  very  case.  The  receipt  of  the 
purchase-money  under  this  very  contract,  is  also  a  strong  circum- 
stance in  support  of  the  authority  of  those  who  made  it  But  we 
think  the  corporation  has  waived  all  exception  to  the  authority  of 
the  managers,  by  producing  and  relying  on  their  contract  for  the  sale 
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of  this  very  lottery.  That  body  defends  itself  from  the  claim  of  the 
plaintiff,  by  alleging  that  their  managers  sold  this  lottery.  Their 
attorney  produces  the  contract  in  court,  and  insists  that  it  exempts 
his  dients  from  all  liability.  Can  he,  in  the  same  cause,  deny  the 
authority  of  tiiose  who  made  it  ?  We  think  the  connection  between 
the  managers  and  the  corporation  is  established  beyond  controversy. 

If  the  persons  who  made  this  contract  are  the  persons  appointed 
under  the  authority  of  the  corporation,  as  managers  for  class  No.  5, 
no  doubt  exists  whether  the  ticket  has  emanated  from  them.  The 
ordinance  of  the  2l8t  of  May,  1821,  authorizes  them  to  appoint  a 
president  from  their  own  body,  whose  duty  it  shall  be  **  to  sign  aU 
the  lottery  tickets  in  every  scheme  or  schemes  sold  by  the  said  man- 
agers." The  scheme  for  the  5th  class  was  annexed  to  the  agreement 
between  Gillespie  and  the  managers,  and  has  been  produced  in 
court  with  it  Mr.  Webb  proves  that  the  ticket  2929,  on  which  th*s 
suit  was  brought,  was  signed  by  T.  H.  GiUis,  whose  name  is  sub- 
scribed to  it ;  and  that  T.  H.  Gillis  was,  at  that  time,  president  of 
the  board  of  managers. 

It  is  then  satisfactorily  proved  that  the  ticket  was  issued  and  sold 
under  the  authority  of  the  corporation,  and  was  consequently  admis- 
sible in  a  suit  brought  against  that  body.  The  remaining  inquiry  is, 
does  it  bind  the  defendants  to  pay  the  prize  it  has  drawn  in  the  lottery? 

Had  the  managers,  instead  of  selling  the  whole  scheme  in  mass, 
sold  the  tickets  in  the  usual  manner,  and  received  the  purchase- 
money  of  the  several  tickets,  instead  of  a  sum  in  gross,  for  the  use 
of  the  city,  this  question  could  not  have  arisen.  No  person 
would  have  denied  the  liability  of  the  *  corporation.  The  [  *  59  ] 
sole  inquiry  then  is,  whether  the  agreement  of  the  14th  of 
May,  1821,  has  discharged  this  liability. 

If  the  exposition  of  the  charter,  in  the  early  part  of  this  opinion, 
be  correct,  this  question  is  answered.  If  the  corporate  body  was 
not  empowered  to  vest  in  an  individual  the  independent  right  of 
drawing  lotteries  for  himself,  and  on  his  own  responsibility,  uncon- 
trolled by  the  city  government,  then  the  agreement  with  GiUespie 
can  operate  only  as  a  sale  of  the  profits  for  a  given  sum,  leaving  the 
responsibility  of  the  corporation  as  if  that  agreement  had  never  been 
made.  The  contract  would  be  between  the  corporation  and  the 
ticket  purchaser ;  and,  although  the  price  of  the  ticket  was  paid  to 
Gillespie,  yet  the  corporation  had  consented  that  he  should  receive 
it  for  the  purpose  of  performing  their  engagements  to  such  ticket 
holders  as  should  draw  prizes,  and  had  consented  to  receive  from 
him  $10,000,  as  full  compensation  for  that  portion  of  it  which  would 
remain  after  satisfying  those  engagements. 
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If  the  charter  did  grant  the  power  to  the  corporation  which  is  now 
claimed,  the  whole  transaction  must  be  considered,  in  order  to 
determine  its  actual  character.  "We  must  inquire  whether  the  cor- 
poration has  so  acted  as  to  divest  itself  entirely  of  all  connection 
with,  control  over,  and  responsibility  for,  this  lottery,  and  substituted 
the  purchaser  in  their  place.' 

In  its  origin,  the  lottery  was  a  city  lottery.  It  was  to  be  managed 
by  persons  appointed  by  the  city,  drawn  under  their  superintendence, 
and,  so  far  as  the  public  was  informed,  for  the  benefit  and  on  the 
responsibility  of  the  city.'  Tickets  were  prepared  under  the  authority 
of  the  corporation,  bearing  on  their  face  the  city  improvements  for 
which  the  lottery  was  to  be  drawn,  the  names  of  the  managers 
appointed  by  the  city,  and  the  words  "  national  lottery,"  and  "  by 
authority  of  congress."  Before  these  tickets  were  disposed  of  in  the 
usual  way,  the  managers  entered  into  an  agreement  with  David 
Gillespie,  to  sell  him  a  lottery  denominated  the  fifth  class  of  the 
Grand  National  Lottery,  to  be  drawn  according  t^  the  scheme  an- 
nexed, at  the  costs  of  the  said  Gillespie,  except  the  expense  of 
drawing  the  sdme. 

The  stipulations  of  this  contract  show  that  it  was  not 
[  •  60  ]  intended  *  to  dissolve  the  connection  between  the  city  and 
the  lottery,  and  to  give  the  absolute  property  in  it  and 
control  over  it  to  Gillespie ;  nor  to  exhibit  him  to  the  world  as  its 
owner,  with  whom  alone  the  purchasers  of  tickets  were  to  contract, 
and  to  whom  the  fortunate  adventurers  were  to  look  for  the  pay- 
ment of  their  prizes.  He  engages  to  draw  the  lottery  in  the  city  of 
"Washington,  in  the  presence  of  the  managers ;  to  finish  the  drawing 
within  two  years  firom  the  date  of  the  contract ;  to  pay  all  the  prizes 
within  sixty  days  from  its  completion;  to  provide  two  clerks  to 
assist  at  the  drawing ;  and  to  execute,  within  thirty  days,  and  before 
the  drawing  should  commence,  a  bond  to  the  managers,  with  such 
security  as  they  should  approve,  in  the  penal  sum  of  $35,000,  con- 
ditioned for  the  faithful  drawing  of  the  lottery,  according  to  the 
scheme,  for  the  punctual  payment  of  the  prizes,  and  for  conducting 
the  lottery  fairly  and  honestly,  according  to  the  scheme,  and  accord- 
ing to  the  true  intent  and  meaning  of  the  acts  of  the  aldermen  and 
board  of  common  council. 

A  bond  was  executed  in  pursuance  of  this  agreement. 

These  provisions  are  in  the  spirit  of  a  contract  made  to  secure  the 
city  from  the  hazard  of  a  continuing  responsibility;  a  responsibility 
which  they  were  induced  to  continue  by  the  consideration  of  the 
$10,000  paid  by  Gillespie.  Why  else  stipulate  that  the  lottery 
should  be  drawn  in  the  city?     Why  that  vt  should  be  completed 
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within  a  limited  time,  and  drawn  in  the  presence  of  the  managers 
appointed  by  the  corporation  ?  Why  that  the  prizes  should  be  paid, 
and  why  take  a  bond  to  the  managers,  conditioned,  among  other 
things,  for  their  payment?  Had  the  corporation  felt  no  further  in- 
terest in  the  lottery,  the  purchaser  might  have  been  permitted  to 
exercise  his  own  discretion  with  the  article  he  had  purchased,  and  to 
appear  to  the  world  as  its  owner.  But  the  nature  of  the  case 
justifies  the  opinion  that  such  a  sale  could  not  have  been  made. 
No  purchaser  could  have  been  found  who  would  have  given  $10,000 
for  the  privilege  of  drawing  a  lottery  on  his  own  account  and  respon- 
sibility, having  no  connection  with  the  city.  The  probability  is 
strong,  that  the  aspect  which  the  lottery  still  continued  to 
bear  was  a  necessary  part  of  the  contract,  •without  which  [  *  61  ] 
it  would  never  have  been  made,  and  that  these  precautions 
were  used  to  diminish  the  hazard  of  a  responsibility  which  was  una- 
voidably continued.  We  find  the  appearance  of  this  responsibility 
carefully  preserved  by  the  corporation  itself  and  by  its  managers.  In 
the  ordinance  of  the  22d  of  May,  1821,  it  is  enacted  that  the  tickets 
shall  be  signed  by  the  president  of  their  board  of  managers,  and 
that  their  managers  shall  receive  a  daily  allowance  for  attending  the 
drawing  of  the  lottery.  The  tickets  were  signed  in  conformity  with 
this  ordinance. 

The  manner  in  which  the  lottery  was  advertised,  confirms  the 
opinion  that  the  contract  of  sale  Was  made  with  a  view  to  the  con- 
tinuing the  responsibility  of  the  city.  Exception  is  taken  to  the  ad- 
mission of  these  advertisements,  and  we  will  not  affirm  that  their 
appearance  in  the  city  papers,  one  of  which  was  published  by  a 
member  of  the  corporate  body,  is  evidence  that  the  publication  was 
made  by  authority  of  the  managers ;  but  the  advertisements  prove 
the  fact  that  the  lottery  was  ushered  to  the  world  in  the  form  and 
character  which  those  advertisements  represent.  It  is  proved  that 
they  were  published  in  two  papers  in  the  city,  in  the  National  Intel- 
ligencer from  the  18th  of  May,  1821,  and  in  the  Washington  City 
Gazette  from  the  17th  of  July,  1821,  until  the  completion  of  the  lot- 
tery. These  advertisements  exhibited  the  scheme  which  was  agreed 
on  between  the  managers  and  Gillespie,  which  was  annexed  to  their 
contract;  gives  notice  of  the  time  when  the  drawing  would  take 
place ;  of  the  number  of  days  to  be  employed  in  the  drawings,  and 
that  they  would  be  completed  as  soon  as  possible,  under  the  superin- 
tendence of  the  managers.  To  this  advertisement  the  names  of  the 
managers  are  annexed.  The  lottery  is  drawn  in  pursuance  of  it,  and 
the  managers  superintend  the  drawing.  In  its  progress  a  postpone- 
ment takes  place.     An  advertisement  purporting  to  be  signed  by 
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three  of  the  managers  appears,  giving  notice  of  this  postponement, 
and  of  its  cause.  Another  advertisement  soon  follows,  purporting  to 
be  signed  by  the  president,  by  order  of  the  board,  giving  notice  whea 
the  drawing  would  recommence.     It  does  recommence  under  the 

superintendence  of  the  managers. 
[  ^62  ]  •  It  is  not,  we  think,  within  the  compass  of  human  credu- 
lity, to  believe  that  the  managers  did  not  see  these  advertise- 
ments, or  did  not  believe  that  they  would  be  received  by  the  public 
as  being  accredited  by  their  names.  Not  to  contradict  them  was  to 
sanction  them.  To  appear  in  pursuance  of  them,  and  superintend 
the  drawings  of  which  they  had  given  notice,  was  to  adopt  them.  It 
is  not  to  be  believed  that  this  concurrence  of  circumstances,  all  tend- 
ing to  assure  the  public  that  these  advertisements  were  published  by 
authority  of  the  managers,  could  have  been  produced  by  accident. 
To  sit  daily  superintending  the  drawing  of  a  lottery,  in  pursuance  of 
notice  published  every  day  under  their  names,  verifies  that  publica- 
tion, and  must  be  considered  as  a  ratification  of  it. 

The  proceedings  which  took  place  between  the  managers  and 
Gillespie,  after  the  contract,  still  further  corroborates  the  opinion  that 
this  continuing  responsibility  of  the  corporation,  which  was  held  out 
to  the  public,  was  not  a  firaudulent  representation  for  the  purpose  of 
enabling  Gillespie  to  sell  the  tickets,  but  a  representation  of  the  fact 
as  then  understood. 

It  appears,  from  the  deposition  of  Mr.  Webb,  that  all  the  tickets, 
amounting  to  60,000,  were  put  into  the  possession  of  Gillespie ;  but 
these  tickets  were  not  vendible  until  signed  by  the  president  of  the 
board  of  managers.  Those  unsigned  could  no  more  be  used  by  him 
than  if  they  had  not  been  in  his  possession.  As  soon  as  the  scheme 
was  agreed  on,  three  or  four  thousand  tickets  were  signed,  and  after- 
wards tickets  were  occasionally  signed,  so  as  to  make  the  additional 
number  of  17,208.  Why  were  these  tickets  thus  withheld  firom  him, 
if  he  had  become  the  absolute  and  unconditional  proprietor  of  them  ? 
The  conduct  of  the  managers,  as  disclosed  in  the  subsequent  part  of 
Webb's  deposition,  will  inform  us.  He  says  that,  some  time  after 
the  drawing  of  the  lottery  commenced,  the  president  of  the  managers 
refused  to  sign  tickets,  unless  an  equivalent  in  prize  tickets,  either 
paid  and  taken  in  by  Gillespie,  or  drawn  on  hand,  or  the  notes  of 
individuals  which  Gillespie  had  taken,  payable  to  himself,  for  tickets 
sold,  were  deposited  with  them ;  and,  accordingly,  when  the 
[  •eS  ]  witness,  as  the  •clerk  and  agent  of  Gillespie,  presented 
tickets  to  be  signed,  he  was  obliged,  at  the  same  time,  to 
deposit  such  prize  tickets  or  promissory  notes ;  and,  on  some  occa- 
sions, when  tickets  were  called  for  and  wanted,  the  managers  have 
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refused  to  sign  the  same  for  want  of  such  equivalent;  that  the  amount 
of  such  prize  tickets  so  deposited  with  the  managers,  was  about  the 
sum  of  $141,779 ;  that  the  managers,  on  such  occasions,  objected  to 
trasting  Gillespie  with  the  disposal  of  tickets  much  beyond  the 
penalty  of  his  bond ;  and  the  witness  understood,  from  the  conversa- 
tioDs  and  transactions  between  the  parties  at  the  time,  that  this  pre- 
caution arose  from  doubts  which  had  been  circulated  respecting  Gil- 
lespie's solvency.  The  whole  number  of  tickets  actually  signed  was 
30,960.  This  conduct  of  the  managers  is  explained  by  the  supposi- 
tion that  they  considered  the  city  as  still  responsible  for  prizes,  but  is 
irreconcilable  with  the  idea  of  an  entire  transfer  of  responsibility  to 
Gillespie.  Such  entire  transfer  would  have  entitled  him  to  the  free 
use  of  all  the  tickets.  That  the  parties  who  made  the  contract  so 
understood  it,  would  go  far  in  its  construction,  were  it  even  in  the 
power  of  the  corporation  to  transfer  its  responsibility. 

We  think,  then,  that  the  contract  of  May,  1821,  can  be  considered 
only  as  a  sale  of  the  profits  of  the  lottery,  and  could  not,  under  sdl 
the  circumstances  of  the  case,  affect  the  responsibility  of  the  corpora^ 
tion*  The  ticket  was  in  fact  what  it  purports  on  its  face  to  be,  a 
ticket  in  the  National  Lottery,  by  authority  of  congress,  sold  under 
the  direction  of  the  corporation,  and  signed  by  the  person  who  was 
authorized  by  an  act  of  the  corporate  body  to  sign  it.  It  asserts  that 
it  shall  entitle  the  possessor  to  such  prize  as  may  be  drawn  to  its 
number ;  and  this  is,  we  think,  in  such  a  case,  the  promise  of  the 
corporation,  made  by  its  authorized  agent,  to  pay  such  prize. 

The  judgment  of  the  circuit  court,  then,  on  the  verdict  found  in 
the  cause,  and  on  the  case  agreed,  to  which  that  verdict  refers,  ought 
to  have  been  for  the  plaintiff  The  judgment  is  to  be  reversed,  and 
the  cause  remanded  to  the  circuit  court,  with  directions  to  enter 
judgment  for  the  plaintiff. 

5  P.  391,641;    10  H.  511 ;  18  H.  480. 


The  Pbesibent,  Directors,  and  Company  op  the  Bank  of  the 
United  States  v.  Dandridge  and  others. 

12  W.  64. 

The  acceptance  of  a  cashier's  bond  bj  the  board  of  directors  of  the  bank,  may  be  proved, 

without  the  prodnction  of  a  written  record,  by  the  facts  that  the  person  acted  as  cashier, 

and  WB8  reoognized  as  snch  by  the  directors,  and  that  the  bond  was  required  to  be  given 

.  as  a  condition  precedent  to  his  so  acting,  and  waa  actnaUy  among  the  corporate  documents. 

if  a  provision  in  a  charter  or  by-law  be  directory  merely,  a  deviation  from  it  cannot  be 
taken  advantage  of  by  third  persons. 

I  This  cause  was  argued  by  the  Attomey- General  and  Webster,  for 

the  plaintifis,  and  by  Tazewellj  for  the  defendants. 

3* 
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Story,  J.,  deliyered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  curcuit  court  for  the  dii^trict  of  Vir- 
ginia. The  original  action  was  debt  on  a  bond,  purporting  to  be 
signed  by  Dandridge,  as  principal,  and  Carter  B.  Page,  Wilson 
Allen,  James  Brown,  jr.,  Thomas  Taylor,  Harry  Heth,  and  Andrew 
Stevenson,  as  his  sureties,  and  was  brought  jointly  against 
[  *  65  ]  all  the  parties.  The  condition  *  of  the  bond,  after  reciting 
that  Dandridge  had  been  appointed  cashier  of  the  office  of 
discount  and  deposit  of  the  Bank  of  the  United  States,  at  Richmond, 
Virginia,  was,  that  if  he  should  well,  and  truly,  and  faithfully  dis- 
charge the  duties  and  trust  reposed  in  him  as  cashier  of  the  said 
office,  then  the  obligation  to  be  void,  otherwise  to  remain  in  full 
force  and  virtue.  The  declaration  set  forth  the  condition,  and  as- 
signed various  breaches.  Dandridge  made  no  defence ;  and  the  suit 
was  abated,  as  to  Heth,  by  his  death.  The  other  defendants  severed 
in  their  pleas.  It  is  not  thought  necessary  to  state  the  pleadings  at 
large;  it  is  sufficient  to  state  that  Stevenson  and  Allen  pleaded, 
among  other  pleas,  non  est  factum  generally,  and  also  special  pleats 
of  non  est  factum,  on  which  issues  were  joined ;  and  that  all  the  de- 
fendants, in  various  forms,  pleaded  that  the  instrument  was  not  the 
deed  of  Stevenson;  and  further  pleaded  that  the  bond  had  never 
been  approved,  according  to  the  provisions  of  the  30th  article  of 
the  rules  and  regulations  oif  the  bank.  Issues  were  also  taken  on 
these  pleas ;  and  the  cause  came  on  for  trial  upon  all  the  issues  of 
fact 

At  the  trial,  evidence  was  offered  for  the  purpose  of  establishing 
the  due  execution  of  the  bond  by  the  defendants,  and  particularly  by 
Stevenson  and  Allen,  and  its  approval  by  the  plaintiffis.  The  evi- 
dence was  objected  to  on  behalf  of  the  defendants,  as  not  sufficient 
to  be  left  to  the  jury,  to  infer  a  delivery  of  the  bond,  and  the  accept- 
ance and  approval  thereof  by  the  directors, of  the  bank,  according  to 
the  provisions  of  their  charter ;  and  the  objection  was  sustained,  the 
court  being  of  opinion  that  although  the  scroU  affixed  by  Allen  to 
his  name  is,  in  Virginia,  equivalent  to  a  seal  of  wax,  and  although 
proof  of  the  handwriting  of  Stevenson,  and  the  bond  being  in  pos- 
session of  fhe  plaintiffs,  and  put  in  suit  by  them,  and  the  introduction 
of  Dandridge  into  the  office  of  cashier,  and  his  continuing  to  act  in 
that  office,  would,  in  general,  be  prima  facie  evidence  to  be  submitted 
to  the  jury  as  proof  that  the  bond  wus  fully  executed  and  accepted ; 
yet  it  was  not  evidence  of  that'fact,  or  of  the  obligation  of  the  bond 
in  this  case;  because,  under  the  act  of  congress^  incorporating  the 
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Bank  of  the  United  States,  the  bond  onght  to  be  satisfac- 
tory to  the  board  of  directors,  before  *  the  cashier  can  [  *  66  ] 
legally  enter  on  the  duties  of  his  office,  and  consequently 
before  his  sureties  can  be  responsible  for  his  non-performance  of 
those  duties ;  and  that  the  evidence  in  this  case  did  not  prove  such 
acceptance  and  approbation  of  the  bond  as  is  required  by  law  for  its 
completion.  This  opinion  constitutes  the  subject-matter  of  the  first 
bill  of  exceptions. 

Further  evidence  was  then  offered  by  the  plaintiffs  for  the  same 
pnrpose,  the  particulars  of  which  are  not  now  necessary  to  be  enume- 
rated; to  which  the  defendants  took  various  objections,  and  con- 
tended, among  other  things,  that  the  whole  of  .the  evidence,  if  legal, 
was  not  sufficient  to  go  to  the  jury,  upon  which  to  infer  the  delivery 
of  the  paper  as  the  act  and  deed  of  the  defendants,  and  its  acceptance 
and  approbation  by  the  directors  of  the  bank,  pursuant  to  their 
charter;  which  objection  was  sustained,  and  the  court  excluded  the 
whole  and  every  part  of  the  said  evidence  from  the  jury,  being  of 
opinion  that  the  board  of  directors  keep  a  record  of  their  proceedings, 
which  record  or  a  copy  of  it,  showing  the  assent  of  the  directors  to 
this  bond,  w^as  necessary  to  show  that  such  assent  was  given ;  and  if 
such  assent  had  not  been  entered  on  the  record  of  the  proceedings  of 
the  said  directors,  the  bond  was  ineffectual,  and  no  claim  in  favor 
of  the  plaintiffs  could  be  founded  thereon  against  the  defendants  in 
these  issues.  This  opinion  of  the  court  constitutes  the  subject-matter 
of  the  second  bill  of  exceptions. 

It  has  become  the  duty  of  this  court,  upon  the  present  writ  of  error, 
to  decide  whether  these  opinions  of  the  circuit  court,  or  either  of 
them,  can  be  maintained  in  point  of  law. 

It  is  material  to  state  that  the  rejection  of  the  evidence  did  not 
proceed  upon  the  ground  that  it  was  of  a  secondary  nature,  leaving 
behind,  in  the  possession  of  the  plaintiffs,  evidence  of  a  higher  and 
more  satisfactory  nature.  On  the  contrary,  the  whole  structure  of 
the  case  shows,  that  there  was  in  the  understanding  of  both  the 
parties,  no  record  ever  made  of  the  approval  or  acceptance  of 
the  bond  in  question ;  and  the  principal  controversy  was,  whether 
it  coold  be  established  by  any  evidence  short  of  such  record 
proofl 

•The  propositions  maintained  by  the  circuit  court  were  in  [  *  67  ] 
substance  these :  First,  that  the  cashier  could  not  legally 
enter  upon  the  duties  of  his  office,  or  make  his  sureties  responsible 
for  his  non-performance  of  those  duties,  before  his  official  bond  was 
accepted  as  satisfactory  by  the  board  of  directors,  according  to  the 
terms  of  the  charter.      Secondly,  that  such   acceptance  could   be 


82  SUPREME   COURT  OF  THE  UNITED  STATES.    . 


Bank  of  the  United  States  w.  Dandridge.    12  W. 


Established  only  by  proof  drawn  from  the  records  of  the  board  of 
directors ;  and  if  no  record  had  been  kept  of  snch  assent  and  accept- 
ance, the  bond  was  ineffectaal,  and  no  secondary  evidence  could  be 
admitted  to  establish  the  fact 

The  last  proposition  will  be  first  considered.  The  correctness  of 
it,  in  a  great  measure,  depends  npon  the  soundness  of  the  distinction 
taken  between  the  acts  of  private  persons  and  the  acts  of  corpora- 
tions. It  is  admitted  in  the  opinion  of  the  circuit  court,  that  the 
evidence  offered  would,  in  common  cases  between  private  persons, 
have  been  primd  facie  evidence,  to  be  submitted  to  the  jury,  as  proof 
that  the  bond  was  fully  executed  and  accepted.  But  it  is  supposed 
that  a  different  rule  prevails  in  cases  of  corporations ;  that  their  acts 
must  be  established  by  positive  record  proofs ;  and  that  no  presump- 
tions can  be  made  in  their  favor,  of  corporate  assent  or  adoption,  from 
other  circumstances,  though  in  respect  to  individuals  the  same  cir- 
cumstances would  be  decisive.  The  doctrine,  then,  is  maintained 
from  the  nature  of  corporations,  as  distinguished  from  natural  per- 
sons ;  and  from  the  supposed  incapacity  of  the  former  to  do  any  act 
not  evidenced  by  writing ;  and  if  done,  to  prove  it  except  by  writing. 

Little  light  can  be  thrown  on  this  subject  by  considerations  drawn 
from  corporations  existing  by  the  conunon  law,  or  dependent  upon 
prescription.  To  corporations,  however  erected,  there  are  said  to  be 
certain  incidents  attached,  without  any  express  words  or  authority 
for  this  purpose  ;  such  as  the  power  to  plead  and  be  impleaded,  to 
purchase  and  alien,  to  make  a  common  seal,  and  to  pass  by-laws. 
Com.  Digest,  Franchise,  F.  10, 13.  In  ancient  times,  it  was  held 
that  corporations  aggregate  could  do  nothing  but  by  deed 
[  •  68  ]  under  their  common  seal.  *  But  this  principle  must  always 
have  been  understood  with  many  qualifications ;  and  seems 
inapplicable  to  acts  and  votes,  passed  by  such  corporations  at  corpo- 
rate meetings.  It  was  probably,  in  its  origin,  applied  to  aggregate 
corporations  at  the  common  law,  and  limited  to  such  solemn  pro- 
ceedings as  were  usually  evidenced  under  seal,  and  to  be  done  by 
those  persons  who  had  the  custody  of  the  common  seal,  and  had 
authority  to  bind  the  corporation  thereby,  as  their  permanent  official 
agents.  Be  this  as  it  may,  the  rule  has  been  broken  in  upon  in  a 
vast  variety  of  cases,  in  modem  times,  and  cannot  now,  as  a  general 
proposition,  be  supported.  Mr.  Justice  Bayley,  in  Harper  v,  Charles- 
worth,  4  Barnw.  &  Cresw.  574,  said :  "  A  corporation  can  only  grant 
by  deed ;  yet  there  are  many  things  which  a  corporation  has  power 
to  do  otherwise  than  by  deed.  It  may  appoint  a  baiUff,  and  do  other 
acts  of  a  like  nature."  And  it  is  now  firmly  established,  both  in 
England  and  America,  that  a  corporation  may  be  bound  by  a  piom- 
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'mj  express  or  implied,  resulting  from  tbe  acts  of  its  authorized 
agent,  although  such  authority  be  only  by  virtue  of  a  corporate  votei 
anaccompanied  with  the  corporate  seal. 

Bat  whatever  may  be  the  implied  powers  of  aggregate  corpora- 
tions by  the  common  law,  and  the  modes  by  which  those  powers  are 
to  be  carried  into  operation,  corporations  created  by  statute  must, 
depend,  both  for  their  pojirers  and  the  mode  of  exercising^^,  upon 
the  trae  construction  of  the  statute  itseUl     The  doctrine  of  this  court, 
in  Head  v.  The  Providence  Insurance  CSompany,  2  C.  127,  on  this 
subject,  is  believed  to  be  entirely  correct     It  was  there  said  by  the 
chief  justice,  in  delivering  the  opinion  of  the  court,  that  ^'  without 
ascribing  to  this  body,  which  in  its  corporate  capacity  is  the  mere 
creatare  of  the  act  to  which  it  owes  its  existence,  all  the  qualities  and 
disabilities  annexed  by  the  common  law  to  ancient  institutions  of 
this  sort,  it  may  correctly  be  said  to  be  precisely  what  the  incorporat- 
ing act  has  made  it ;  to  derive  all  its  powers  from  that  act,  and  to  be 
capable  of  exerting  its  faculties  only  in  the  manner  which  that  act 
anthorizes."     In  that  case,  the  act  of  incorporation  prescribed  the 
mode  in  which  contracts  should  be  made,  in  order  to  bind 
tiie  corporation,  which  was  not  complied  *  with,  and  the  [  *  69  ] 
court  held  that  there  was  no  binding  contract,  for  the  corpo- 
ration could  only  act  in  the  manner  prescribed  by  law ;  and  when 
their  agents  do  not  clothe  their  proceedings  with  those  solemnities 
which  are  required  by  the  incorporating  act  to  bind  the  company,  i 
they  cannot  be  deemed  as  more  than  proposals  or  preparatory  negotia* 
tions.    We  do  not  perceive  any  thing  in  this  doctrine  which  fairly  \ 
admits  of  controversy.    But  this  case  has  been  pressed  upon  us,  at    a 
the  present  argument,  as  justifying,  f>  its  full  extent,  the  reasoning  of    ^ 
the  defendants  on  the  present  occasion.     The  question  there  was  not, 
whether  every  corporate  act  must  be  evidenced  by  writing;  but 
whether  certain  acts,  which  by  law  were  to  bind  only  when  done  and 
verified  in  a  particular  manner,  ought  to  bind,  although  those  forms 
were  not  adopted. 

We  do  not  admit,  as  a  general  proposition,  that  the  acts  of  a  cor- 
poration, although  in  all  other  respects  rightly  transacted,  are  invalid, 
merely  firom  the  omission  to  have  them  reduced  to  writing,  unless 
the  statute  cheating  it  makes  such  writing  indispensable  as  evidence, 
Of  to  give  them  an  obligatory  force.  If  the  statute  imposes  such  a 
f^ttictiony  it  must  be  obeyed ;  if  it  does  not,  then  it  remains  for 
those  who  assert  the  doctrine  to  establish  it  by  the  principles  of  the 
common  law,  and  by  decisive  authorities.  None  such  have,  in  our 
judgment,  been  produced. 
By  tile  general  rules  of  evidence,  presumptions  are  continually 
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made,  in  cases  of  private  persons,  of  acts  even  of  the  most  solemn 
nature,  when  those  acts  are  the  natural  result  or  necessary  accompa- 
niment of  other  circumstances.  In  aid  of  this  salutary  principle,  the 
law  itself,  for  the  purpose  of  strengthening  the  infirmity  of  evidence 
and  upholding  transactions  intimately  connected  with  the  public 

.peaoe  and  the  security  of  private  property,  indulges  its  own  presump- 
tions, ^t  jjijesumes  that  every  man,  in  his  j]|}yate  and  official  charac- 
ter, does  his  duty,  until  the  contrary  is  proved ;  (see  Rex  v.  Hawkins, 
10  East,  211 ;  Powell  v.  Milbourne,  3  Wilson,  356 ;  Hartwell  v.  Root, 
19  Johns.  345 ;)  it  will  presume  that  all  things  are  rightly 
[  *  70  ]  done,  unless  the  circumstances  of  the  case  overturn  this  *  pre- 
sumption, according  to  the  maxim,  omnia  presumuntur  rite 
et  solemniter  esse  acta^  donee  probetur  in  contrarium.  Thus,  it  will 
presume  that  a  man  acting  in  a  public  office  has  been  rightly  ap- 
pointed ;  that  entries  found  in  public  books  have  been  made  by  the 
proper  officer;  that,  upon  proof  of  title,  matters  collateral  to  that 
title  shall  be  deemed  to  have  been  done ;  as,  for  instance,  if  a  grant 
or  feoffinent  has  been  declared  on,  attornment  will  be  intended,  and 
that  deeds  and  grants  have  been  accepted,  which  are  manifestly  for 
the  benefit  of  the  party.  The  books  on  evidence  abound  with  in- 
stances of  this  kind,  and  many  of  them  will  be  found  collected  in 
Mr.  Starkie's  late  valuable  Treatise  on  Evidence.  3  Starkie's  Evid« 
part  4, 1234, 1241, 1248,  and  n.  1250,  &c. 

i     The  same  presumptions  are,  we  think,  applicable  to  corporations. 

(Persons  acting  publicly  as  officers  of  the  corporation  are  to  be  pre- 
sumed rightfully  in  office ;  acts  done  by  the  corporation,  which  pre- 
suppose the  existence  of  other  acts  to  make  them  legally  operative,  are 
presumptive  proofs  of  the  latter!)  Grants  and  proceedings  beneficial 
to  the  corporation  are  presumed  to  be  accepted ;  and  slight  acts  on 
their  part,  which  can  be  reasonably  accounted  for  only  upon  the  sup- 
position of  such  acceptance,  are  admitted  as  presumptions  of  the  fact. 
If  officers  of  the  corporation  openly  exercise  a  power  which  presup- 
poses a  delegated  authority  for  the  purpose,  and  other  corporate  acts 
show  that  the  corporation  must  have  contemplated  the  legal  existence 
of  such  authority,  the  acts  of  such  officers  will  be  deemed  rightful, 
and  the  delegated  authority  will  be  presumed.  If  a  person  acts 
notoriously  as  cashier  of  a  bank,  and  is  recognized  by  the  directors 
or  by  the  corporation  as  an  existing  officer,  a  regular  appointment 
wiUbe  presumed;  and  his  acts,  as  cashier,  will  bind  the  corporation, 
although  no  written  proof  is  or  can  be  adduced  of  his  appointment. 
In  short,  we  think  that  the  acts  of  artificial  persons  afford  the  same 
presumptions  as  the  acts  of  natural  persons.  Each  affords  presump- 
tions, from  acts  done,  of  what  must  have  preceded  them  as  matters 
of  right  or  matters  of  duty. 
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*It  may  not  be  without  ase  to  advert  to  a  few  cases  where  [  *  71  ] 
coiporate  acts  have  been  the  subject  of  presumptions.     In 
the  first  place^  we  may  advert  to  the  known  fact  that  a  charter  may 
he  presumed  to  have  been  given  to  persons  who  have  long  acted  as 
a  corporation,  and  assumed  the  exercise  of  the  powers  of  a  corporate 
body,  whether  of  an  ordinary  or  extraordinary  nature.     This  is  the 
<»se  in  respect  to  all  corporations  existing  by  presumption.     Yet  the 
very  case  supposes  that  no  written  proof  can  be  adduced  of  a  char- 
ter or  of  a  vote  of  the  corporators  to  accept  the  charter.     Yet,  both 
a  charter  and  acceptance  are  vital  to  the  existence  of  the  corporation.. 
They  are,  however,  presumed,  not  merely  from  the  lapse  of  time,  but 
from  the  continued  exercise  of  corporate  powers,  which  presuppose 
their  existence.     So  in  relation  to  the  question  of  acceptance  of  a 
particular  charter  by  an  existing  corporation  or  by  corporators  already 
in  the  exercise  of  corporate  fimctions,  the  acts  of  the  corporate 
officers  are  admissible  evidence  from  which  the  fact  of  acceptance 
may  be  inferred.     It  is  not  indispensable  to  show  a  written  instru- 
ment or  vote  of  acceptance  on  the  corporation  books.     It  may  be 
inferred  from  other  facts  which  demonstrate  that  it  must  have  been 
accepted.     Upon  this  point  it  is  not  necessary  to  do  more  than  to 
refer  to  the  general  course  of  reasoning  in  The  King  v.  Amory,  1  Term 
Rep.  575 ;  8.  C.  2  Term  Rep.  515,  as  applied  to  the  circumstances  of 
that  case.     See  also  Newling  v.  Francis,  3  Term  Rep.  189 ;  Butler  v. 
Pahner,  Salk.  191.    In  Wood  v.  Tate,  5  Bos.  &  PulL  247,  which  was 
replevin,  upon  a  distress  made  by  the  bailiff  of  the  borough  of  Morpeth, 
for  rent,  it  appeared  in  evidence  that  the  tenant  went  into  possession 
under  a  lease  void  for  not  being  executed  under  the  corporate  seal, 
even  if  made  by  proper  officers ;  yet  the  court  held  that  though  the 
lease  was  void,  the  tenant  was  to  be  deemed  tenant  from  year  to 
year  under  the  corporation,  and  his  payment  of  rent  from  time  to  time 
to  the  officers  of  the  corporation,  (though  not  proved  to  be  by  virtue 
of  any  written  authority,)  was  sufficient  proof  of  tenancy 
under  the  corporation,  on  which  the  corporation  *  might  dis    [  *  72  ] 
train  for  the  rent  in  arrear.     In  Doe  v.  Woodman,  8  East 
228,  where  certain  premises  had  been  demised  by  the  plaintiff  to  the 
corporation,  as  tenant  from  year  to  year,  at  an  annual  rent,  though 
it  does  not  appear  in  what  manner  the  demise  had  been  accepted, 
except  by  the  payment  of  rent  by  the  bailiff,  as  such,  it  seems  to  have 
been  taken  for  granted  that  it  was  proper  evidence  of  a  holding 
by  the  corporation.     In  Magill  v.  Kauffman,  4  Serg.  &  Rawle,  317, 
which  was  an  ejectment  for  land  claimed  by  a  Presbyterian  congre- 
gation, before  incorporation,  under  a  purchase  by  their  trustees,  and 
after  their  incorporation  claimed  in  their  right  as  a  corporation,  the 
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sapreme  court  of  Pennsylyania  held  that  evidence  of  the  acta  and 
declarations  of  the  trustees  and  agents  of  the  corporation,  both 
before  and  after  the  incorporation,  while  transacting  the  business  of 
the  corporation,  and  also  evidence  by  witnesses  of  what  passed  at 
the  meetings  of  the  congregation  when  assembled  on  business,  were 
admissible  to  show  their  possession  of  the  land  and  the  extent  of 
their  daim  of  its  boundaries.  This  must  necessarily  have  proceeded 
upon  the  ground  that  the  acts  of  corporate  agents,  and  even  of 
Aggf^ga^te  bodies,  corporate  or  unincorporated,  might  be  established, 
independent  of  written  minutes  of  their  proceedings. 

In  respect  to  grants  and  deeds  beneficial  to  a  corporation,  there 
seems  to  be  no  particular  reason  why  their  assent  to  and  acceptance 
of  the  same  may  not  be  inferred  from  their  acts,  as  well  as  in  the 
case  of  individuals.  Suppose  a  deed  poll  granting  lands  to  a  cor- 
poration, can  it  be  necessary  to  show  that  there  was  an  acceptance 
by  the  corporation  by  an  assent  under  seal,  if  it  be  a  corporation  at 
the  common  law ;  or  by  a  written  vote,  if  the  corporation  may  signify 
its  assent  in  that  manner  ?  Why  may  not  its  occupation  and  im- 
provement,  and  the  demise  of  the  land  by  its  agents,  be  justly  admit- 
ted, by  implication,  to  establish  the  fact  in  favor  and  for  the  benefit 
of  the  corporation  ?  Why  should  the  omission  to  record  the  assent, 
if  actually  given,  deprive  the  corporation  of  the  property  which  it 
gained  in  virtue  of  such  actual  assent?     The  validity  of  such  a 

grant  depends  upon  the  acceptance,  not  upon  the  mode,  by 
[  *  73  ]     which  *  it  is  proved.     It  is  no  implied  condition  that  the 

corporation  shall  perpetuate  the  evidence  of  its  assent  in  a 
particular  way.  At  least,  if  it  be  so,  we  think  it  is  incumbent  on 
those  who  maintain  the  a&mative,  to  point  out  the  authorities  which 
sustain  it.  None  such  have  been  cited  at  the  bar.  On  the  contrary, 
there  are  highly  respectable  decisions,  made  upon  great  consideration, 
which  assert  a  difierent  doctrine.  The  case  of  the  Proprietors  of  the 
'  Canal  Bridge  v.  Gordon,  1  Pick.  297,  is  directly  in  point.  There  the 
object  was  to  impose  an  onerous  duty,  and  to  discharge  or  limit  the 
right  of  toll  of  the  plaintif& ;  and  the  court  held,  that  the  corporation 
could  bind  itself,  and  did  in  fact,  in  that  case,  bind  itself  to  a  surren- 
der of  its  valuable  rights,  by  implications  from  corporate  acts,  without 
vote  or  deed.  The  learned  chief  justice  of  Massachusetts,  on  that 
occasion,  in  delivering  the  opinion  of  the  court,  said :  '<  It  is  true  that 
the  acts,  doings,  and  declarations  of  individual  members  of  the  cor- 
poration, unsanctioned  by  the  body,  are  not  binding  upon  it ;  but  it 
is  equally  true  that  inferences  may  be  drawn  from  corporate  acts» 
tending  to  prove  a  contract  or  promise,  as  well  as  in  the  case  of  an 
individual ;  and  that  a  vote  is  not  always  necessary  to  estabU^ih  such 


JANtJART  TBRM,  1827-  87  ' 

Bank  of  the  United  States  r.  Dandridge.    12  W. 


contract  or  promise.     This  has  been  settled  in  several  cases  in  this     j 
oonntry  and  in  England."    And  afterwards,  addressing  himself  to  the     f 
facts  of  that  csase,  he  added:  "  The  qaestion,  then,  is  narrowed  to     j 
this:  Have  the  proprietors  of  the  canal  bridge  assented  to  this  propo-     i 
fiition,  and  acted  under  it  ?     We  find  no  vote  to  this  effect ;  but  we     , 
do  find  that  the  cross  bridge  was  suffered  to  unite  with  theirs,  pur^ 
suant  to  this  proposition,  and  that  for  four  years  all  were  suffered  to 
pass  without  toll,  who  came  firom  Charlestown  to  Cambridge,  or  vuf€     ^ 
vend.    Now,  corporations  can  ){e  bound  by  implication  as  well  as 
individuals,  as  has  been  before  statecH  and  no  acts  could  be  stronger 
to  show  an  assent  to  a  proposition,  an  agreement,  or  bargain,  than 
those  which  have  been  mentioned."     Nor  waS|thi9  doctrine  new  at 
that  time  in  that  court     It  may  be  clearly  inferred  from  the  prior 
cases  of  The  President,  &c.,  of  the  Salem  Bank  v.  The  President, 
&c^  of  the  Gloucester  Bank,  17  'Mass.  1,  and  Foster  v. 
The  President,  &c.,  of  the  Essex  •  Bank,  lb.  479.     And  it    [  *  74  ] 
has  been  more  recently  confirmed,  in  The  Episcopal  Charita- 
ble Society  v.  The  Episcopal  Church  in  Dedham,  1  Pick.  372.     It 
may,  therefore,  be  considered  as  conclusively  settled  in  Massachusetts. 
The  case  of  The  Bank  of  Columbia  v.  Patterson's  Adm.,  in  this 
court,  7  C.  299,  did  not  call  for  any  expression  of  opinion  upon 
the  particular  point  now  under  consideration ;  but  the  court  there 
held,  that,  firom  the  evidence  in  that  case,  the  jury  might  legally  infer 
an  express  or  an  implied  promise  of  the  corporation.    The  court  there 
said :  «  The  contracts  were  for  the  exclusive  use  and  benefit  of  the 
corporation,  and  made  by  their  agents  for  purposes  authorized  by  the 
charter.     The  corporation  proceed,  on  the  faith  of  those  contracts,  to 
pay  money,  firom  time  to  time,  to  the  intestate.     Although,  then,  an 
action  might  have  lain  against  the  committee  personally,  (for  the 
contract  was  a  personal  contract  by  them,  under  their  private  seals,) 
upon  their  express  contract,  yet,  as  the  whole  benefit  resulted  to  the  , 
corporation,  it  seems  to  the  court  that  firom  this  evidence  the  jury 
might  legally  infer  that  the  corporation  had  adopted  the  contracts  of 
the  committee,  and  had  voted  to  pay  the  whole  sum  which  should 
become  due  under  the  contracts,  and  that  the  intestate  had  accepted 
their  engagement     Here,  then,  secondary  evidence  and  presumptive 
proof  was  admitted  in  a  suit  against  the  corporation  to  fix  its  respon- 
sibility.    A  vote  of  the  corporation  was  presumed  from  other  acts, 
thongh  there  was  no  proof  of  such  a  vote  being  on  record.     If  the 
corporation  had  shown  that  no  such  vote  had  been  on  record,  would 
the  presumption  have  been  completely  repelled  ?     Would  the  omis- 
sion of  the  corporation  to  record  its  own  doings,  have  prejudiced  the 
rights  of  the  party  relying  upon  the  good  faith  of  an  actual  vote  of 
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the  corporation  ?    If  such  omission  would  not  be  fatal  to  the  plaintiff 
in  suits  against  the  coiporation,  (as  in  our  opinion  it  would  not  be,) 
it  establishes  the  fact  that  acts  of  the  corppration  not  recorded  maj, 
be  established  by'parol  TOoofe,  and,  of  courg^,  by  presumptive  proofs. 
In  reason  and  juSlice,  there  does  not  seem  any  solid  ground  why  a 
corporation  may  not,  in  case  of  the  ornissipn  of  itg^officera  to  pre- 
serve a  written  record,  give  such  proofs  to  suppoftils  rights, 
[  •  76  ]     as  would  be  *  admissible  in  suits  against  it  to  support  ad- 
verse rights.  \rhe  true  question  in  such  case  would  seem 
to  be,  not  which  party  wsfr  pliintm  or  defendant,  but  whether  the 
evidence  was  the  best  the  nature  of  the  case  admitted  of^  and  left 
nothing  behind  in  the  possession  or  control  of  the  party  higher  than 
secondary  evidence.  /  The  case  of  Dunn  v,  St  Andrew's  Church, 
14  Johns.  118,  proceeded  upon  like  reasoning.     There  the  pledntiff 
had  performed  services  as  clerk  of  the  church  for  the  corporation,  for 
which  he  had  received  some  payments.     The  records  of  the  corpora- 
tion contained  entries  of  the  payment  of  moneys,  at  several  times,  to 
the  plaintiff,  for  his  services ;  but  no  resolution  was  entered  on  the 
minutes  or  records  of  the  corporation,  appointing  the  plaintiff  clerk 
of  the  church.     The  court  held  such  vote  unnecessary  to  be  shown, 
and  that  there  was  suflSicient  evidence  of  an  implied  promise  of  the 
corporation  to  make  the  compensation.     In  the  King  v.  Inhabitants 
of  Chipping  Norton,  6  East,  239,  there  was  a  demise  by  a.  verbal 
agreement  of  the  corporation,  at  a  court  leet,  of  certain  tolls  belong- 
ing to  the  corporation.     The  court  held,  that  the  corporation  could 
demise  only  under  seal,  and  that  the  agreement  amounted  to  a  mere 
license  to  collect  the  tolls,  though  it  might  be  a  ground  to  apply  to  a 
court  of  equity  to  enforce  it  as  an  equitable  interest     The  ground 
there  was  not  that  the  proceeding  being  verbal  was  a  nullity,  but  that 
it  did  not  operate  as  a  demise  of  the  tenement  at  law.     It  was  con- 
ceded that  the  verbal  agreement  bound  the  corporation  as  a  license. 

But  the  present  question  does  not  depend  upon  the  point,  whether 
the  acts  of  a  corporation  may  be  proved  otherwise  than  by  some  writ- 
ten document  The  reasoning  upon  it,  however,  was  very  ably  gone 
into  at  the  bar,  and  as  it  furnishes  very  strong  illustrations  upon  the 
point  now  in  judgment,  it  could  not  be  passed  over  with  propriety. 

In  the  present  case,  the  acts  of  the  corporation  itself,  done  at  a  cor- 
porate meeting,  are  not  in  controversy.  In  corporations  existing  at 
the  common  law  and  by  charter,  there  are  great  diversities  both 
of  powers  and  organization.  In  some  corporations  the  whole  pow- 
ers rest  in  a  select  body,  or  in  select  bodies,  with  powers 
[  'TG  ]  to  perpetuate  their  own  •corporate  existence,  by  filling  up 
vacancies  in  their  own  body ;  and  such  body  or  bodies  con- 
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stitate  the  corporation  itself^  and  the  meetings  and  acta  done  thereat 
are  the  meetings  and  acts  of  the  corporation  itself.  In  short,  they 
coDstitate  the  corporation,  so  far  as  it  has  life  or  organization  exdn- 
uvely.  Such  are  many  of  the  boroughs  and  other  municipal  corpo- 
rations in  England,  familiarly  shown  by  the  name  of  quasi  corpora- 
tions. There  are  corporations  of  another  sort,  where  the  aggregate 
body  of  corporators  meet  and  assemble  to  discharge  corporate  funo- 
tioiis,  and  have  authority  also  to  perform  certain  acts  and  duties,  by 
means  of  different  agents,  sometimes  designated  in  the  statutes  cre- 
ating them,  and  sometimes  left  to  their  own  choice.  Of  this  nature 
are  the  townships  in  New  England,  where  the  inhabitants  are  corpo- 
rators, and  assemble  to  exercise  corporate  powers,  and  have  authority 
to  appoint  various  officers  to  perform  public  duties,  under  the  guid- 
ance and  direction  of  the  corporation.  Such  are  the  selectmen  for 
the  ordinary  municipal  concerns ;  overseers  of  the  poor,  school  com- 
mittees, assessors  of  taxes,  and  various  other  functionaries.  In  these 
cases,  the  various  officers  form  different  boards  for  the  performance 
of  different  duties,  subordinate  to  the  corporation ;  their  acts  lawfully 
done,  bind  the  corporation ;  but  they  do  not  constitute  the  corpora- 
tion, nor  are  their  meetings  the  meetings  of  the  corporation.  In  the 
latter  cases,  the  records  of  the  officers  are  properly  records  of  their 
own  proceedings,  and  not  of  the  proceedings  of  the  corporation  itself. 
It  will  be  at  once  seen,  upon  an  inspection  of  the  charter  creating 
the  Bank  of  the  United  States,  that  it  is  not  a  corporation  of  the 
former  description.  The  charter,  in  the  1st  section,  declares  that  a 
bank  of  the  United  States  of  America  shall  be  established,  with  a 
capital  of  $35,000,000,  of  which  $7,000,000  shall  be  subscribed  by 
the  United  States,  and  the  residue  by  individuals  and  corporations. 
It  proceeds  to  enact,  in  the  7th  section,  that  the  subscribers  to  the 
said  Bank  of  the  United  States,  their  successors  and  assigns,  shall 
be  and  hereby  are  created  a  corporation  and  body  politic,  by  the  name 
and  style  of  "  The  President,  Directors,  and  Company  of  the  Bank  of 
the  United  States,"  and  by  that  name  shall  be  capable  in  law 
to  have,  *  purchase,  receive,  &;c.,.  lands,  &c.,  goods,  chattels,  [  *77  ] 
and  effects,  tcc^  to  an  amount  not  exceeding  $55,000,000, 
indnding  their  capital  stock ;  and  the  same  to  sell,  grant,  &c. ;  to 
sue,  and  be  sued,  &c ;  to  make,  have,  and  use  a  common  seal,  and 
to  alter  the  same  at  pleasure ;  to  ordain,  and  establish,  and  put  in 
execution  such  by-laws  and  ordinances  as  they  shall  deem  necessary 
and  convenient  for  the  government  of  the  said  corporation;  and 
generally  to  do  and  execute  all  and  singular  the  acts,  matters,  and 
things  which  to  them  it  shall  or  may  appertain  to  do,  subject  to  the 
3ther  provisions  of  the  act.  It  proceeds  to  enact  that,  for  the  manage* 
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ment  of  the  affairs  of  the  corporation,  there  shall  annually  be  chosen 
twenty-five  directors,  by  the  stoddiolders ;  and  the  board  of  directors 
shall  appoint  a  president  of  the  corporation.  The  directors  have 
further  authority  given  to  them  to  appoint  such  oflicers,  clerks,  and 
servants,  as  they  shall  deem  necessary  for  executing  the  business  of 
the  corporation,  and  to  exercise  such  other  powers  and  authorities  for 
the  weU-gov^ning  and  ordering  of  the  officers  of  the  corporation,  as 
shall  be  prescribed  by  the  laws,  regulations,  and  ordinances  of  the 
same.  The  directors  have  farther  authority  given  them  to  establish 
offices  of  discount  and  deposit,  wheresoever  they  shall  think  fit,  vTithin 
the  United  States  or  the  territories  thereof,  and  to  commit  the  man- 
agement of  the  said  offices,  and  of  the  business  thereof  respectively,  to 
such  persons  and  under  such  regulations  as  they  shall  deem  proper, 
not  being  contrary  to  law  or  the  constitution  of  the  bank ;  and  an- 
nucdly  to  choose  the  directors  of  such  offices.  Among  the  rules, 
which  the  act  prescribes  as  fundamental  articles  of  the  constitution 
of  the  corporation,  are  the  following:  '<  That  not  less  than  seven 
directors  shall  constitute  a  board  for  the  transaction  of  business,  of 
whom  the  president  shall  always  be  one,  except  in  case  of  sickness 
or  necessary  absence ;"  that  sixty  stockholders,  who  are  proprietors  of 
1,000  shares  in  the  stock,  ''shall  have  power  at  any  tinie  to  caU 
a  general  'meeting  of  the  stockholders,  for  purposes  relative  to  the 
institution ;"  ''  that  each  cashier  or  treasurer,  before  he  enters  upon 
the  duties  of  his  office,  shall  be  required  to  give  bond,  with  two  or 

more  sureties,  to  the  satisfaction  of  the  directors,  in  a  sum 
[  *78  ]   not  less  *than  $50,000,  with  condition  for  his  good  be- 

havior,  and  the  faithful  performance  of  his  duties  to  the  cor- 
poration;"  that  the  total  amount  of  the  debts  of  the  corporation  shall 
not  exceed  a  limited  sum ;  and  if  it  does,  the  directors  shall,  in  their 
natural  and  private  capacities,  be  liable  to  any  creditor  therefor,  with 
the  exception  that  any  director  who  shall  have  been  absent  when  the 
excess  was  contracted  or  created,  and  who  shall  have  dissented  from 
the  resolution  or  act  authorizing  it,  and  shall  give  notice  of  the  fact 
in  a  particulsur  manner,  shall  be  exonerated ;  that  the  secretary  of  the 
treasury  shall  be  furnished,  from  time  to  time,  as  often  as  he  may 
require,  &c.,  with  statements  of  the  amount  of  the  capital  stock, 
of  debts  due,  of  moneys  deposited,  of  notes  in  circulation,  and  of 
specie  on  hand ;  and  shall  have  a  right  to  inspect  such  general  ac- 
counts of  the  bank  as  shall  relate  to  the  said  statement.  The  act 
farther  provides,  that  a  committee  of  either  house  of  congress,  ap« 
pointed  for  that  purpose,  shall  have  a  right,  to  inspect  the  books, 
and  to  examine  into  the  proceedings  of  the  corporation,  and  to  report 
whether  the  provisions  of  the  charter  have  been  violated  or  not. 


JANUARY  TERM,  1827.  41 

Bank  of  the  United  StalM  v.  Daadridge.    IS  W. 

Soch  is  a  sammary  of  the  most  important  provisions  of  the  act 
sonstitating  the  charter  of  the  bank,  and  material  to  the  present  cause. 
It  is  most  manifest  that  the  corporation  is  altogether  a  distinct  body 
from  the  directors,  possessing  all  the  general  powers  and  attributes 
of  an  aggregate  corporation,  and  entitled  to  direct  and  superintend 
the  management  of  its  own  property,  and  the  government  of  the  in- 
stitation,  and  to  enact  by-laws  for  this  purpose.  So  far  as  the  act 
ddegates  authority  to  the  directors,  the  latter  possess  it,  and  may 
exercise  it,  not  as  constituting  the  corporation  itself,  but  as  its  express 
statute  agents  to  act  in  the  ordinary  business  of  the  institution.  The 
directors  are  created  a  board,  and  not  a  corporate  body.  If  the 
authority  delegated  to  them  can  only  be  exercised  by  them  when 
assembled  as  a  board,  with  a  proper  quorum,  and  not  by  the  separate 
assent  of  a  majority  of  the  whole  body,  (on  which  it  is  unnecessary 
here  to  express  any  opinion,)  still,  it  is  clear  that  their  meetings  and 
acts  are  but  tiie  meetings  and  acts  of  a  board  of  agents  act- 
ing ex  officio^  and  not  the  meetings  and  *  acts  of  the  corpo-  [  *79  ] 
ration  itselfl  The  whole  structure  of  the  charter,  and  the 
whole  proceedings  under  it,  as  well  as  the  by-laws  and  regulations 
which  have  come  under  our  review,  demonstrate  that  this  has  been 
the  uniform  construction  of  the  corporation  itself,  and  of  the  directors. 
Indeed,  this  is  believed  to  be  so  universally  acted  upon  in  all  the 
cases  respec^g  banks,  which  have  been  judicially  decided,  that  it 
is  not  thought  necessary  to  do  more  than  express  our  opinion  that 
such  is  the  true  interpretation  of  this  charter. 

It  is  not  necessary  to  consider  whether  the  sixth  of  the  fundamen* 
tal  articles  of  the  constitution  of  the  bank,  which  directs  that  such 
eashier  or  treasurer  shall  be  required  to  give  bond,  &c.,  to  the  satis- 
&ction  of  the  directors,  might  have  applied,  by  its  own  force,  to  the 
cashiers  of  offices  established  as  offices  of  discount  and  deposit.  In 
the  first  place,  that  point  is  not  put  in  the  pleadings ;  in  the  ne;ct 
place,  the  directors  are,  by  the  charter,  authorized  to  establish  such 
offices,  subject  to  such  regulations  as  they  shaU  deem  proper ;  and, 
in  virtue  of  that  authority,  they  have  prescribed  regulations  on  this . 
Tery  subject,  in  the  30th  article  of  the  rules  and  regulations  adopted 
by  them  for  the  government  of  such  offices,  which  are  set  forth  at 
large  in  the  transcript  of  the  record.  The  fourth  of  these  articles 
declares  that  the  directors  of  the  Bank  of  the  United  States  shall 
appoint  the  cashiers  of  the  offices  of  discount  and  deposit ;  the  fifth 
declares  tlie  duties  of  the  cashier,  and,  among  other  things,  bis  duty 
"to  attend  all  meetings  of  the  board  **  of  directors  of  the  office,  and 
^  to  keep  a  fair  and  regular  record  of  its  proceedings."  The  sixteenth 
directs  tiiat  all  notes  and  biUs  discounted  shall  be  entered  in  a  book, 

4'* 
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to  be  called  the  credit  book,  in  such  manner  as  to  discover  to  the 
board  at  one  view,  on  each  discount  day,  the  amount  which  any 
person  is  discounter,  or  is  indebted  to  the  office,  either  as  payer  or 
indorser.  The  thirteenth  directs  that  <^  the  cashier  of  each  office 
shall  give  bond  to  the  president,  directors,  and  company  of  the  Bank 
of  the  United  States,  with  two  or  more  approved  securities,  with  a 
condition  for  his  good  behaviour  and  faithful  performance  of  his 
duties  to  the  corporation."  By  whom  the  approval  is  to  be  made, 
whether  by  the  directors  of  the  parent  bank,  or  by  the 
[  •  80  ]  directors  *  of  the  office,  is  not  stated.  If  the  directors  of 
the  parent  bank  might,  by  the  charter,  have  committed  it  to 
the  local  directors,  being  found  in  a  system  of  by-laws  for  their  regu- 
lation, it  would  seem  a  natural  inference  that  it  was  their  intention 
to  commit  it  to  the  latter.  When,  as  in  the  fourth  rule,  they  reserve 
the  appointment  of  the  cashier  to  themselves,  the  language  directly 
reserves  it  to  ^'  the  directors  of  the  Bank  of  the  United  States."  If 
such  authority  could  not,  by  the  charter,  be  delegated,  then  it  must 
be  deemed  to  belong  to  the  directors  of  the  parent  bank.  It  is  in  the 
latter  point  of  view  that  it  has  been  argued  at  the  bar,  and  in  that 
view  it  will  be  considered  by  this  court  ^ 

Assuming,  then,  that  the  directors  of  the  parent  bank  were,  as  a 
board,  to  approve  of  the  bond,  so  far  as  it  respects  the  securities,  in 
what  manner  is  that  approval  to  be  evidenced  ?  Without  question 
the  directors  keep  a  record  of  their  proceedings  as  a  board ;  and  it 
appears  by  the  rules  and  regulations  of  the  parent  bank  read  at  the 
bar,  that  the  cashier  is  bound  ^'  to  attend  all  meetings  of  the  board, 
and  to  keep  a  fair  and  regular  record  of  its  proceedings."  If  he  does 
not  keep  such  a  record,  are  all  such  proceedings  void,  or  is  the 
bank  at  liberty  to  establish  them  by  secondary  evidence  ?  In  the 
present  case,  (we  repeat  it,)  the  whole  argument  has  proceeded  upon 
the  ground  as  conceded,  that  no  such  record  exists  of  the  approval 
of  the  present  bond. 

The  charter  of  the  bank  does  not,  in  terms,  require  that  such  an 
approval  shall  be  by  writing,  or  entered  of  record.  It  does  not,  in 
terms,  require  that  the  proceedings  of  the  directors  shall  generally  be 
recorded,  much  less  that  all  of  them  shall  be  recorded.  It  seems  to 
have  left  these  matters  to  the  general  discretion  of  the  corporation, 
and  of  the  directors ;  and  thougb  it  obviously  contemplates  that 
there  vdll  be  books  kept  by  the  corporation  which  will  disclose  the 
general  state  of  its  affairs,  it  is  not  a  just  inference  that  it  meant  that 
every  official  act  of  the  directors  should  be  recorded,  of  whatever 
nature  it  might  be.  And  if  it  had,  it  would  deserve  consideration, 
whether  such  provisions  ought  to  be  deemed  conditions  preredent. 
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withoat  which  the  act  was  void,  or  only  directory  to  the  officers  in 
the  pexformance  of  their  duty,  the  omission  of  which  might 
subject  *  themselves  to  responsibility,  and  the  corporation  [  *  81  ] 
itself  to  the  imputation  of  a  violation  of  its  charter.  There 
are  many  cases  where  an  act  is  prescribed  by  law  to  be  done,  and 
record  made  thereof,  and,  nevertheless,  if  left  unrecorded,  the  act  is 
Talid.  By  tiie  English  Marriage  Act,  registers  of  marriages  are  re- 
quired to  be  kept  in  public  books,  in  every  parish,  and  signed  by  the 
parties  and  the  minister,  and  attested  by  two  witnesses.  Yet  it  has 
been  decided  tiiat  such  an  entry  is  not  necessary  to  the  validity  of 
the  marriage,  and  that  an  erroneous  entry  will  not  vitiate  it ;  1  Phil- 
lips's Evid.  c.  5,  s.  2,  [326.]  So,  where  a  magistrate  omits  to  record 
an  oath  of  office  taken  before  him,  parol  evidence  of  the  fact  is 
admissible,  though  it  is  an  omission  of  duty ;  Bassett  v.  Marshall,  9 
Mass.  312.  That  some  of  the  provisions  of  the  charter  and  by-laws 
may  well  be  deemed  directory  to  the  officers,  and  not  conditions 
without  which  their  acts  would  be  utterly  void,  will  scarcely  be  dis- 
puted. What  are  to  be  deemed  such  provisions  must  depend  upon 
the  sound  construction  of  the  nature  and  object  of  each  regulation, 
and  of  public  convenience,  and  apparent  legislative  intention.  If  a 
regulation  be  merely  directory,  then  any  deviation  from  it,  though  it 
may  subject  the  officers  to  responsibility,  both  to  the  government  and 
the  stockholders,  cannot  be  taken  advantage  of  by  third  persons. 
United  States  v.  Kirkpatrick,  9  W.  720  ;  United  States  v.  Van  Zandt, 
11  W.  184.  In  the  case  of  The  Bank  of  the  Northern  Liberties  r. 
Ciesson,  12  Serg.  &  BaXvle,  306,  the  directors  were  required,  by 
their  own  by-laws,  to  take  a  bond  of  the  lM>okkeeper,  with  sureties, 
and  they  took  a  bond  from  sureties  without  joining  the  principal 
The  court  held  the  bond  valid,  notwithstanding  the  by-law,  and  took 
notice  of  the  distinction  between  such  prdvisions  of  a  statute  as  are 
essential  to  the  validity  of  an  act,  and  such  as  are  merely  directory. 
Mr.  Justice  Duncan  said  that  it  was  a  matter  between  the  directors 
and  the  stockholders,  and  that  the  obligors,  who  had  voluntarily 
entered  into  the  stipulation,  could  not  withdraw  themselves  from 
their  obligation. 

*  But  waiving,  for  the  present,  this  inquiry,  we  ask,  upon  [  *  82  ] 
what  ground  it  can  be  maintained  that  the  approval  of  the 
bond  by  the  directors  must  be  ui  writing.  It  is  not  required  by  the 
terms  of  the  charter  or  the  by-laws.  In  each  of  them  the  language 
points  to  the  &ct  of  approval,  and  not  to  the  evidence  by  which  it  is 
to  be  established,  if  controverted.  It  is  nowhere  said  the  approval 
shall  be  in  writing  or  of  record.  The  argument  at  the  bar,  upon  tho 
necessily  of  its  being  in  writing,  must,  therefore,  depend  for  its  sup- 
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port  upon  the  ground  that  is  a  just  inference  of  law  from  the  nature 
and  objects  of  the  statute,  from  the  analogy  of  the  board  of  directors 
to  a  corporate  body,  from  principles  of  public  convenience  and 
necessity,  or  from  tiie  language  of  authorities  which  ought  not  to  be 
departed  from. 

Upon  the  best  consideration  we  can  give  the  subject,  we  do  not 
think  that  the  argument  can  be  maintained  under  any  of  these 
aspects. 

If  the  directors  had  been  a  board  constituted  by  an  unincorporated 
company,  or  by  a  single  person,  for  the  like  purposes,  and  with  the  like 
powers,  it  would  scarcely  occur  to  any  person  that  the  acts  of  the 
board  must,  of  necessity,  be  reduced  to  writing,  before  they  would 
bind  their  principal  The  agents  of  private  persons  are  not  usually 
in  the  habit  of  keeping  regular  minutes  of  all  their  joint  proceedings, 
and  hitherto  there  has  been  no  adjudication  which  requires  such  a 
verification  of  their  joint  acts.  Yet  innumerable  cases  must  have 
arisen  in  which  such  a  principle  might  have  been  applied  with  suc- 
cess, if  it  had  ever  been  supposed  to  possess  a  legal  existence.  The 
acts  of  private  and  public  trustees,  of  joint  agents  for  commercial 
purposes,  of  commissioners  for  private  objects  and  of  public  boards, 
must  have  presented  many  occasions  for  passing  upon  such  a  doo- 
trine.  The  silence  of  the  books,  under  such  circumstances,  would 
form  no  inconsiderable  answer  to  the  argument,  connected,  as  it  must 
be,  with  the  knowledge  of  the  loose  and  inartificial  manner  in  which 
much  of  the  business  of  agencies  is  generally  conducted.  There  may 
be,  and  undoubtedly  there  is,  some  convenience  in  the  preservation 
of  minutes  of  proceedings  by  agents ;  but  their  subsequent  acts  are 
often  just  as  irresistible  proof  of  the  existence  of  prior 
[  •  83  ]  •  dependent  acts  and  votes,  as  if  minutes  were  produced. 
If  a  board  of  directors  were  created  to  erect  a  bridge,  or 
make  a  canal  at  turnpike,  and  they  proceeded  to  do  the  service,  and 
under  their  superintendence  there  were  persons  employed  who  exe- 
cuted the  work,  and  the  board  proceeded  to  pay  them  therefor  out  of 
funds  in  their  hands,  these  facts  of  public  notoriety  would  be  as 
irresistible  evidence  of  the  due  execution  of  their  authority,  and  of 
due  contmcts  made,  and  proceedings  had  by  the  board,  as  if  the  pro- 
ceedings were  recorded  in  the  most  formal  and  regular  manner.  Can 
there  be  a  doubt  that,  in  the  cases  plit,  many  contracts  are  so  varied 
and  rescinded,  many  acts  done  and  assented  to  by  the  board,  which 
never  are  reduced  to  formal  votes,  and  declarations,  and  written 
proofs  ?  We  think  we  may  safely  say  that  the  sense  of  the  pro- 
fession, and  the  course  of  private  business,  have  never,  hitherto,  in 
respect  to  private  agencies  and  boards,  recognized  the  existence  of 
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any  rule  which  required  their  acts  and  proceedings  to  be  justified  by 
written  votes. 

What  foundation  is  there  for  a  different  rule  in  relation  to  agencies 
ht  corporations  ?  The  acts  of  a  single  duly  authorized  agent  of  a 
corporation,  within  the  scope  of  his  authority,  bind  the  corporation, 
although  he  keeps  no  minutes  of  such  acts.  They  may  be,  and  they 
are,  daily  proved  aJvunde.  In  what  respects  do  the  acts  of  a  board 
of  agents  differ  from  those  of  a  single  agent,  in  their  operation  as 
evidence?  A  board  may  accept  a  contract,  or  approve  a  security  by 
Tote,  or  by  a  tacit  and  implied  assent  The  vote  or  assent  may  be 
more  difficult  of  proof  by  parol  evidence,  than  if  it  were  reduced  to 
writing.  But,  surely,  this  is  not  a  suJicient  reason  for  declaring 
that  the  vote  or  assent  is  inoperative.  If  a  board  of  directors  agree 
to  build  a  banking-house,  and  it  is  accordingly  built,  and  paid  for  by 
their  cashier,  with  their  assent,  is  the  whole  proceeding  to  be  deemed 
void,  because,  in  the  progress  of  the  undertaking,  from  accident  or 
negligence,  the  votes  and  the  payments  have  not  been  verified  by 
regular  minutes  ?  But  it  is  said  that,  in  the  present  case,  the  cashier 
is  lequired  to  keep  a  fair  and  regular  record  of  the  proceedings  of  the 
directors.  But  if  this  is  admitted,  it  does  not  establish  the 
purpose  for  *which  it  is  used.-  It  is  a  by-law  of  the  corpo-  [  *  84  ] 
ration,  directory  to  its  officers,  enacted  for  its  own  security 
and  benefit,  and  not  for  the  purpose  of  restricting  the  acts  of  the 
directors.  If  the  cashier  should  neglect  to  keep  such  records,  or 
should  omit  any  single  vote,  the  by-law  has  not  declared  that  the 
vote  shall  be  void  and  the  proceedings  nugatory.  Suppose  no  such 
by-law  had  been  passed,  would  not  the  votes  of  the  board  have  bound 
the  corporation?  If  they  had  discounted  notes,  taken  mortgages, 
advanced  money,  and  bought  stock,  by  faith  of  viva  voce  unrecorded 
votes,  and  evidence  of  the  existence  of  th^e  acts  and  votes  nece&- 
sarily  resulted  from  the  other  proceedings  of  the  bank,  could  it  be  the 
intention  of  the  legislature  that  they  should  be  utterly  void?  or  of 
the  stockholders,  that  any  by-law  should  operate  a  legal  extinguish- 
ment of  their  title  to  the  property  ?  It  seems  to  us  difficult  to  imagine 
that  such  could  be  the  legislative  or  corporate  intention.  If,  in  ordi- 
nary cases,  such  an  intention  could  not  be  inferred  in  order  to  produce 
a  very  strict  and  inconveiuent  construction  of  the  charter,  there  is 
sdll  less  reason  to  apply  it  to  the  cases  of  approval  of  official  bonds. 
These  are  taken  exclusively  for  the  security  and  benefit  of  the  bank 
itself,  and  not  of  mere  strangers.  The  approval  is  matter  of  discre- 
tion in  the  directors,  and  that  discretion  once  being  exercised,  it  is 
of  very  little  consequence  to  the  bank  whether  a  written  minute  of 
the  vote  be  made  or  not     All  that  the  bank  is  interested  in  is,  that 
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there  shall  be  an  approval ;  and  it  matters  not  whether  the  fiatct  ia 
established  by  a  direct  record,  or  by  acts  of  the  directors,  which  recog- 
nize its  prior  existence. 

It  has  been  supposed  by  the  defendant's  counsel,  that  the  case  of 
Beatty  v.  The  IV^aJrine  Insurance  Company,  2  Johns.  109,  is  in  point 
in  his  favor.  Upon  an  examination  of  the  facts  of  that  case,  we 
think  it  is  otherwise.  In  that  case,  the  incorporating  act  provided 
that  no  losses  should  be  paid  without  the  approbation  of  at  least 
four  of  the  directors,  with  the  president  and  his  assistants,  or  a  major- 
ity of  them.  The  attempt  was  to  charge  the  company  with  a  total 
loss,  upon  a  verbal  agreement  made  by  the  president  and  assistants, 

to  accept  an  abandonment,  and  pay  a  total  loss,  at  a  meet- 
[  *  85  ]   ing,  when  it  did  not  appear  that  a  single  *director  vms 

present.  The  board  therefore  was  not  so  constituted  as  to 
bind  the  company.  Mr.  Justice  Thompson,  in  delivering  the  opinion 
of  the  court,  said:  ^  No  part  of  the  case  will  warrant  an  inference  that 
any  of  the  directors  were  present  at  the  time  of  the  alleged  acceptance. 
When  the  plaintiff's  agent  called  to  know  the  determination  of  the 
company  in  relation  to  the  payment  of  the  loss,  he  says,  the  secretary 
went  into  the  room  where  the  president  and  assistants  were  convened, 
and  the  answer  returned  wbs,  that  the  president  and  assistants  had 
agreed  to  pay  a  total  loss ;  but  no  mention  is  made  of  any  of  the 
directors  being  present,  or  assenting  to  it.  When  the  testimony  is 
positive,  as  to  the  persons  by  whom  the  acceptance  is  made,  there  is 
no  room  left  for  presumption.  If  any  of  the  directors  were  present, 
so  as  to  make  the  act  binding  on  the  company,  the  plaintiff  ought  to 
have  shown  it  affirmatively.  We  are  of  opinion,  therefore,  that  the 
acceptance,  not  having  been  made  by  the  agents  constituted  by  the 
act  of  incorporation,  cannot  be  binding  on  the  company."  The  case, 
therefore,  so  far  as  it  goes,  is  against  the  defendants.  It  carries  an 
almost  irresistible  inference,  that  the  court  did  not  think  a  written 
vote  of  acceptance  necessary,  and  that  parol  proof  would  have  been 
sufficient  No  other  authority  has  been  produced  to  sustain  the 
argument ;  and  it  cannot  be  doubted  that  if  any  did  exist,  the  re- 
searches of  the  counsel  would  have  brought  it  before  the  court  We 
may  therefore  consider  that  it  is  a  new  doctrine,  unsupported  by 
prior  cases,  and  to  be  established  now  for  the  first  time.  We  think 
that  the  reasons  of  public  convenience  and  individual  safety  and 
protection,  would  not  be  promoted  by  establishing  it 
^-^  j9n  the  other Jh^d,  every  case  which  has  been  adduced  to  show 
that  corporate  acts  need  not  always  be  reduced  to  writing,  but  may 
be  proved  by  presumptions,  is,  d  fortiori^  an  authority  against  the 
argument    There  are,  however,  some  cases  which  confirm,  in  a  very 
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dear  manner,  the  doctrine  for  which  we  contend,  and  which  have  not 
been  jet  particularly  adverted  to.  In  the  case  of  Apthorp,  Treasurer 
of  the  Commonwealth,  v.  North,  14  Mass.  167,  a  suit  was  brought  on 
the  official  bond  of  a  coroner*  By  the  laws  of  Massachu- 
setts, the  bond  was  required  to  be  approved  by  *the  court  [  *  86  ] 
of  common  pleas  of  the  county.  It  was  delivered  into  the 
court  of  common  pleas  by  the  first  justice  thereof,  and  remedned  on 
its  files  for  some  time.  No  record  was  ever  made  of  its  approval  by 
file  court  of  common  pleas ;  and,  at  the  trial,  contradictory  evidence 
was  offered,  of  a  presumptive  nature,  as  to  its  approval  and  rejection 
by  that  court  It  was  held,  that  notwithstanding  there  was  no  record 
of  any  approval,  the  bond  might  well,  upon  the  circumstances,  be 
deemed  to  have  been  duly  delivered  and  approved.  Chief  Justice 
P^ker,  in  delivering  the  opinion  of  the  court,  said:  ^  A  formal  act,  or 
certificate  of  approbation  by  the  court,  is  not  made  necessary  by  the 
statute ; "  and  after  commenting  on  the  terms  of  the  statute,  he  added, 
'^  it  is  not,  then,  required  expressly  that  any  record  or  certificate  should 
be  made,  that  the  bond  given  was  approved.  But  if  such  bond  is 
found  upon  the  files,  without  any  evidence  accompanying  it  that  it 
has  been  rejected,  and  the  principal  has  proceeded  to  execute  the 
duties  of  his  office,  the  presumption  is  violent,  if  not  conclusive,  that 
the  bond  was  received  by  the  court  as  the  security  required  by  the 
statute."  In  Foster  v.  The  Essex  Bank,  17  Mass.  479,  there  was  no 
clause  in  the  charter  respecting  the  receipt  of  special  deposits,  and  no 
by4aw  had  ever  been  made  by  the  corporation  or  the  directors  on  the 
subject  But  the  practice  had  long  prevailed  to  receive  such  deposits, 
and  was  known  to  the  directors,  though  no  vote  could  be  found  rec- 
ognizing them.  The  court  held  the  bank  liable  for  the  safe-keeping 
of  such  deposits,  like  a  common  bailee,  without  hire,  upon  the  ground 
that  there  was  a  plain  adoption  of  them,  from  the  knowledge  and 
acquiescence  of  the  directors.  The  case  of  The  Dedham  Bank  v. 
Chickering,  3  Pick.  335,  approaches  still  nearer  the  present  case,  and 
discussed  the  very  point  now  in  judgment.  It  was  the  case  of  an 
official  bond,  given  by  the  cashier  of  the  bank,  with  sureties.  The 
charter  required  that  the  cashier,  before  .he  entered  upon  the  duties 
of  his  office,  should  give  bond,  with  two  sureties,  to  the  satisfaction 
of  tiie  directors.  After  the  cashier  was  elected,  the  directors  passed 
a  vote,  that  A  B  and  C  D  be  accepted  as  sureties  in  a  bond  to  be 
given  by  the  cashier  for  the  faithful  discharge  of  the  duties 
of  his  •  office.  The  bond  in  question  was  dated  before  this  [  *  87  ] 
vote;  but  does  not  seem  to  have  had  but  one  surety.  That 
ciicumstancef  however,  was  not  relied  on  at  the  argument ;  but  the 
principal  ground  was,  that  there  had  been  no  approval  of  the  bond 
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by  the  board  of  directors.  It  was  found  on  their  files,  and  the  cashier 
had  been  frequently  reelected.  Chief  Justice  Parker,  in  delivering  the 
judgment  of  the  court,  said :  <^  We  should  have  supposed  that  in  the 
case  as  well  of  a  corporation  as  of  an  individual,  a  paper  intended 
for  their  benefit,  and  found  on  their  files,  would  be  considered  as 
accepted  by  them ; "  and  after  alluding  to  the  decision  of  the  circuit 
court  in  this  case,  which  required  the  record  of  a  vote  of  the  directors, 
he  added:  "We  think,  however,  that  the  case  before  us  may  be 
decided  without  touching  that  principle ;  for,  admitting  it  to  be  correct, 
we  are,  nevertheless,  of  opinion,  that  the  vote  to  accept  the  sureties, 
and  the  bond  being  in  possession  of  the  President,  cure  a  sufiBicient 
acceptance  of  the  bond."  It  is  impossible,  we  think,  to  doubt  that 
the  real  opinion  of  the  court  was,  that  the  acceptance  might  be 
proved  without  any  record  of  a  vote,  and  that  the  very  facts  of  the 
case  brought  the  point  of  implied  and  presumptive  acceptance  firom 
other  acts  of  the  directors  completely  in  judgment. 

So  far,  then,  as  authorities  entitl^  to  very  great  respect  and  defer- 
ence  go,  we  are  of  opinion  that  they  are  against  the  reasoning  as- 
sumed on  behalf  of  the  defendants. 

To  all  the  authorities  cited  at  the  bar  on  this  point,  the  counsel  for 
the  defendants  has  made  one  answer,  which  he  deems  applicable  to 
all  of  them.  It  is  this :  that  where  no  particular  form  for  the  expres- 
sion of  the  corporate  will  is  prescribed  by  law,  there  it  may  be  infer- 
red from  corporate  acts ;  but  that  where  such  a  form  is  prescribed,  it 
must  be  followed.  This  distinction,  he  supposes,  will  reconcile  all 
the  cases.  The  distinction,  if  admitted,  will  not  aid  the  argument 
It  may  be,  and,  indeed,  is  conceded,  that  no  corporate  act  can  be 
valid,  if  done  differently  from  the  manner  prescribed  by  law  as  es- 
sential to  its  validity.  If  in  the  present  case  the  statute  had  pre- 
scribed that  nothing  but  a  written  Vote  on  record  should  be  deemed 
an  approval  of  the  bond,  or  that  the  cashier  should  not  be 
[  •  88  ]  deemed,  for  any  purpose,  in  *  office,  until  such  approval,  the 
consequence  contended  for  would  have  followed.  His  acts 
would  have  been  utterly  Void,  and  any  unrecorded  vote  of  approval 
nugatory.  But  the  very  point  in  controversy  is,  whether  such  written 
record  be  necessary  by  the  charter  or  by-laws,  not  as  a  matter  of  con- 
venience or  discreet  exercise  of  authority,  but  as  a  sine  qua  nam  to 
the  validity  of  the  act  The  cases  which  have  been  commented  on 
by  the  court  do  not  deny  the  distinction,  but  proceed  upon  the 
ground  that,  unless  positively  required  by  law,  a  written  vote  is  not 
to  be  deemed  indispensable.  The  court,  then,  is  called  upon,  not  to 
administer  a  doctrine  of  strict,  and  settled,  and  technical  law,  but  to 
introduce  a  new  rule  into  the  law  of  evidence ;  and  to  exclude  pre- 
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sumptiYe  eyidence,  not  only  of  the  acts  of  corporations,  but  of  their 
nnincorporated  agents.  If  such  a  rule  be  fit  to  be  adopted,  it  must 
be  upon  the  foundation  of  some  clear  and  unequivocal  analogy  of 
law,  and  public  policy  and  convenience.  We  are  not  prepared  to 
admit  that  it  has  any  such  foundation.  On  the  contrary,  we  are  per- 
suaded that  the  introduction  of  the  rule  itself  would  be  attended  with 
serious  public  mischiefs,  and  shake  many  tides  and  rights  which  have 
been  consummated  in  entire  good  faith,  and  the  confidence  that  no 
such  written  record  was  necessary  to  their  validity.  We  cannot, 
therefore,  assent  to  the  doctrine  decided  in  the  circuit  court  on  this 
point 

In  respect  to  a  collateral  argument  urged  at  the  bar,  upon  the 
point  whether  the  terms  of  the  charter  and  by-laws  would  be  com- 
plied with,  without  an  express  vote  that  the  bond  was  <<  to  the  satis- 
faction of  the  directors,"  or  that  the  sureties  of  the  bond  were  ^<  ap- 
proved" by  the  directors,  we  are  of  opinion  that,  in  either  case,  there 
need  not  be  express  votes  of  approval  and  satisfaction.  An  accept- 
ance of  the  bond,  by  the  directors,  would  necessarily,  in  intendment 
of  law,  include  the  approval  of  it,  and  be  conclusive  of  it. 

The  remaining  point  is  as  to  the  opinion  of  the  court  delivered  in 
the  first  bill  of  exceptions.  K  that  opinion  meant  to  state  what  it 
seems  to  import,  that  the  cashier  was  not  legally  cashier,  so  as  to 
bind  the  bank  in  its  rights  and  interests  by  his  acts,  if  permitted  to 
enter  upon  the  duties  of  his  office  before  a  satisfactory  bond 
was  given,  we  think  it  cannot  •be  maintained.  The  cashier  [  *  89  ] 
was  duly  appointed,  and  he  was  permitted  to  act  in  his 
office,  under  the  express  sanction  of  the  directors,  for  several  years. 
If  he  had  never  given  any  bond  whatsoever  during  this  period,  yet, 
his  acts  within  the  scope  of  his  authority  would  have  bound  the  bank. 
Notes  signed  by  him  would  be  lawful  notes ;  moneys  paid  by  him 
would  be  irrecoverable ;  records  kept  by  him  would  be  bank  records. 
Indeed,  it  is  conceded  by  the  defendant's  counsel,  that  the  bank 
would,  under  such  circumstances,  be  bound  by  his  acts  in  favor  of 
third  persons,  acting  upon  the  faith  of  his  public  character.  The 
same  principle,  in  our  opinion,  applies  in  favor,  as  against  the  bank. 
If  he  could  legally  perform  the  duties  of  the  office  for  any  purposes, 
he  could  for  alL  He  was  either  an  agent,  capable  of  binding  the 
bank  in  all  his  official  acts,  or  those  acts  were  void  as  to  third  per- 
sons, as  well  as  the  bank.  K  he  was  held  out  as  an  authorized 
cashier,  that  character  was  equally  applicable  to  all  who  dealt  with 
the  bank,  in  transactions  beneficial,  as  weU  as  onerous  to  the  bcmk. 
It  seems  to  us  that  the  charter  and  the  by-laws  must  be  considered 
io  this  respect  as  directory  to  the  board,  and  not  as  conditions  pre- 
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cedent  The  language  is  not  more  strong  than  that  of  the  laws 
which  came  under  the  consideration  of  this  court,  in  the  United 
States  V,  Kirkpatrick,  9  W.  720,  and  the  United  States  v.  Van  Zandt, 
11  W.  184. 

Our  view  of  this  matter  is  in  exact  coincidence  with  that  enter- 
tained by  the  supreme  court  of  Pennsylvania,  in  the  Bank  of  the 
Northern  Liberties  v.  Cresson,  12  Serg.  &  Bawle,  306.  The  directors 
might  have  been  responsible  for  their  neglect  of  duty ;  but  it  was  a 
matter  wholly  between  themselves  and  the  stockholders,  and  between 
the  latter  and  the  government,  as  a  violation  of  the  charter  and  by- 
laws. 

So  far,  indeed,  as  respects  the  sureties  to  the  bond,  they  may  not 
be  responsible  for  any  breaches  of  official  duty  by  the  cashier,  before 
their  obligation  has  been  accepted.  But  this  is  a  very  different  con- 
sideration from  that  which  respects  the  legal  effects  of  the  acts  of 
the  cashier  himself,  upon  the  interests  and  transactions  of  the  bank 
itself. 

This  is  the  substance  of  what  we  deem  it  necessary  to 
[  •  90  ]  •  say  upon  the  present  occasion.  We  do  not  go  into  the 
consideration  of  the  admissibility  of  every  part  of  the  docrl- 
ments  and  testimony  offered  in  evidence.  Perhaps  some  of  them 
were  in  a  shape  not  exactly  fit  to  be  admitted  as  formal  evidence, 
without  further  verification  and  proofs.  But,  much  of  it  was  of  a 
nature  unexceptionable,  as  conducing  to  proof  of  the  issues  joined, 
if  any  thing  short  of  record  proof  were  admissible,  as  competent  to 
establish  the  approval  or  acceptance  of  the  bond.  It  is  not  under- 
stood that  the  circuit  court  entertained  any  doubt  as  to  its  general 
competency,  except  upon  the  ground  already  stated.  We  are  of 
opinion  that  the  evidence  was  competent,  in  point  of  law,  to  go  to 
the  jury,  notwithstanding  there  was  no  record  of  approval  of  the 
bond,  it  being  in  its  nature  competent ;  its  sufficiency  to  establish 
the  issues  was  matter  of  fact,  the  decision  of  which  belonged  to  the 
jury,  and  upon  which  they  ought  to  have  been  allowed  to  pass  their 
verdict. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  a  mandate 
awarded,  with  directions  to  the  circuit  court  to.  award  a  venire  facias 
de  novo. 

Marshall,  C.  J.,  dissented.  I  should  now,  as  is  my  custom,  when 
I  have  the  misfortune  to  differ  from  this  court,  acquiesce  silently  in 
its  opinion,  did  I  not  believe  that  the  judgment  of  the  circuit  court 
of  Virginia  gave  general  surprise  to  the  profession,  and  was  generally 
condemned.     A  full  conviction  that  the  commission  of  even  grosa 
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enror,  after  a  deliberate  exercise  of  the  judgment,  is  more  excasable 
than  the  rash  and  hasty  decision  of  an  important  question,  without 
due  consideration,  will,  I  trust,  constitute  some  apology  for  the  time 
I  consume  in  stating  the  reasons  and  the  imposing  authorities  which 
goided  the  circuit  court  in  the  judgment  that  has  been  reversed. 

The  case  before  that  court  depended  on  the  question  whether  the 
official  bond  of  the  cashier,  on  which  the  suit  was  brought,  bound 
the  defendants. 

As  preliminaxy  to  the  investigation  of  this  question,  I  shall  state 
some  propositions  belonging  to  it,  which  are  supposed  to  be  incon- 
trovertible. All  admit  that  delivery  is  essential  to  the  validity  of  a 
deed,  and  that  acceptance  is  essential  to  a  complete  deliv- 
ery. If  this  be  true,  they  must  •be  proved  in  every  case  [  •Ol  ] 
where  they  are  put  in  issue  by  the  pleadings.  This  proof 
varies  according  to  circumstances.  If  there  be  subscribing  witnesses 
to  the  instrument,  it  can  be  proved  only  by  them,  if  attainable.  K 
unattainable,  or  if  there  be  no  subscribing  witnesses,  other  proof  may 
be  admitted ;  but,  in  every  case,  a  delivery  and  acceptance  must  be 
legally  proved. 

If,  in  transactions  between  individuals  where  a  deed  is  without  a 
subscribing  witness,  proof  of  the  signature  of  the  maker,  accom- 
panied with  the  facts  that  the  instrument  has  passed  out  of  his 
hands,  and  is  in  the  possession  of  the  person  for  whose  benefit  it  was 
made,  be  primd  fade  evidence  of  its  delivery,  it  is  because  delivery 
by  mere  manual  tradition,  without  witnesses,  is  good ;  and  the  as- 
sertion of  title  under  it  is  proof  of  acceptance,  because  that  requires 
only  the  assent  of  the  mind,  which  assent  is  legally  manifested  by 
asserting  a  claim  to  it.  That  a  plaintiff  may  maintain  his  action  by 
this  evidence,  does  not  show  that  delivery  and  acceptance  are  unnec- 
essary, or  that  proof  of  them  can  be  dispensed  with ;  but  that,  in 
ordinary  cases,  this  evidence  amounts  to  such  proof.  If,  however,  a 
case  should  occur  in  which  the  possession  of  the  instrument  by  the 
party  claiming  under  it,  does  not  ajflford  legal  jmmrf/aae  evidence  of 
delivery  and  acceptance,  because  such  party  is  incapable  of  receiving 
and  assenting  to  the  instrument  in  a  form  which  can  be  legally 
proved  or  inferred  from  those  facts,  then  such  other  facts  must 
be  shown  on  the  trial  as  will  establish  a  lawful  delivery  and  ac- 
ceptance. 

I  state  these  legal  axioms  at  the  hazard  of  being  thought  tedious, 
because  they  appear  to  me  to  have  a  direct  bearing  on  the  case  before 
the  court 

The  plaintiff  is  a  corporation  aggregate  ;  a  being  created  by  law 
itself  impersonal,  though  composed  of  many  individuals.     These  ia 
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dividuals  change  at  will ;  and,  even  while  members  of  the  corpora- 
tion  can,  in  virtue  of  such  membership,  perform  no  corporate  act, 
but  are  responsible  in  their  natural  capacities,  both  while  members 
of  the  corporation  and  after  they  cease  to  be  so,  for  every  thing  they 
do,  whether  in  the  name  of  the  corporation  or  otherwise.  The 
corporation  being  one  entire  impersonal  entity,  distinct 
[  •  92  ]  •  from  the  individuals  who  compose  it,  must  be  endowed 
with  a  mode  of  action  peculiar  to  itself^  which  will  always 
distinguish  its  transactions  from  those  of  its  members.  This  faculty 
must  be  exercised  according  to  its  own  nature. 

Can  such  a  being  speak,  or  act  otherwise  than  in  writing  ?  Being 
destitute  of  the  natural  organs  of  man,  being  distinct  from  all  its 
members,  can  it  communicate  its  resolutions  or  declare  its  wiU,  with- 
out the  aid  of  some  adequate  substitute  for  those  organs  ?  If  the 
answer  to  this  question  must  be  in  the  negative,  what  is  that  sub- 
stitute ?  I  can  imagine  no  other  than  writing.  The  will  to  be  an- 
nounced is  the  aggregate  will.  The  voice  which  utters  it  must  be 
the  aggregate  voice.  Human  organs  belong  only  to  individuals. 
The  words  they  utter  are  the  words  of  individuals.  These  individu- 
als must  speak  collectively  to  speak  corporately,  and  must  use  a 
collective  voice.  They  have  no  such  voice,  and  must  communicate 
this  collective  will  in  some  other  mode.  That  other  mode,  as  it 
seems  to  me,  must  be  by  writing. 

A  corporation  will  generally  act  by  its  agents ;  but  those  agents 
have  no  self-existing  power.  It  must  be  created  by  law,  or  com- 
municated by  the  body  itself.     This  can  be  done  only  by  writing. 

If,  then,  corporations  were  novelties,  and  we  were  required  now  to 
devise  the  means  by  which  they  should  transact  their  affairs,  or  com- 
municate their  will,  wc  should,  I  think,  from  a  consideration  of  their 
nature,  of  their  capacities  and  disabilities,  be  compelled  to  say,  that 
where  other  means  were  not  provided  by  statute,  such  wiH  must  be 
expressed  in  vmting. 

But  they  are  not  novelties.  They  are  institutions  of  very  ancient 
date ;  and  the  books  abound  with  cases  in  which  their  character  and 
their  means  of  action  have  been  thoroughly  investigated.  In  Brooke's 
Abridgment,  (title  Corporation,)  we  find  many  cases,  cited  chieQy 
from  the  Year  Books,  from  which  the  general  principle  is  to  be  ex- 
tracted, that  a  corporation  aggregate  can  neither  give  nor  receive,  nor 
do  any  thing  of  importance,  without  deed.  Lord  Coke,  in  his  com- 
mentary on  Liittleton,  (66  b.)  says :  ^^  But  no  corporation 
[  •  93  ]  aggregate  of  many  persons  capable  "  *  "  can  do  homage." 
^And  the  reason  is,  because  homage  must  be  done  in  per- 
son, and  a  corporation  aggregate  of  many  cannot  appear  in  person ; 
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for,  albeit,  the  bodies  natnial,  whereupon  the  body  politic  consists, 
may  be  seen,  yet  the  body  politic  or  corporate,  itself,  cannot  be 
seen,  nor  do  any  act,  but  by  attorney.*'  So,  too,  a  corporation  is  in- 
capable of  attorning  otherwise  than  by  deed,  (6  Co.  386,)  or  of  sur- 
rendering a  lease  for  years,  (10  Co.  676,)  or  of  presenting  a  clerk  to 
a  living,  (Br.  Corp.  83,)  or  of  appointing  a  person  to  seize  forfeited 
goods,  (1  Vent  47,)  or  agreeing  to  a  disseisin  to  their  use,  (Br.  Corp. 
34.)  These  incapacities  are  founded  on  the  impersonal  character  of 
a  corporation  aggregate,  and  the  principle  must  be  equally  applicable 
to  every  act  of  a  personal  nature. 

Sir  William  Blackstone,  in  his  Commentaries,  (v.  1,  p.  475,)  enu- 
merates, among  the  incidents  to  a  corporation,  the  right  <^  to  have  a 
common  seal"  "  For,"  he  adds,  "  a  corporation  being  an  invisible 
body,  cannot  manifest  its  intention  by  any  personal  act  or  oral  dis- 
coniae.  It  therefore  acts  and  speaks  ordy  by  a  common  seal.  For 
though  the  particular  members  may  e^qpress  their  private  consents  to 
any  acts,  by  words,  or  signing  their  names,  yet  this  does  not  bind  the 
corporation  ;  it  is  the  fixing  of  the  seal,  and  that  only,  which  unites 
the  several  assents  of  the  individuals  who  compose  the  community, 
and  makes  one  joint  assent  of  the  whole." 

Though  this  general  principle,  that  the  assent  of  a  corporation  can 
appear  only  by  its  seal,  has  been  in  part  overruled,  yet  it  has  been 
overruled  so  fer  only  as  respects  the  seal.  The  corporate  character 
remains  what  Blackstone  states  it  to  be.  The  reasons  he  assigns  for 
requiring  tiheir  seal  as  the  evidence  of  their  acts,  are  drawn  from  the 
nature  of  corporations,  ajid  must  always  exist  K  the  seal  may  be 
exchanged  for  something  else,  that  something  must  yet  be  of  the 
same  character,  must  be  equally  capable  of  ^^  uniting  the  several 
assents  of  the  individuals  who  compose  the  community,  and  of 
mating  one  joint  assent  of  the  whole."  The  declaration  that  a  seal 
is  indispensable,  is  equally  a  declaration  of  the  necessity  of  writing ; 
for  the  sole  purpose  of  a  seal  is  to  give  full  faith  and  credit  to  the 
writing  to  which  it  is  appended.  The  seal  in  itself,  not 
afiixed*to  an  instrument  of  writing,  is  nothing;  is  meant  [  '94  ] 
as  nothing,  and  can  operate  nothing.  The  writing  is  the 
substance,  and  tlie  seal  appropriates  it  to  the  corporation. 

Though  the  rule  stated  by  Blackstone  may  not  be  so  universal  as 
his  language  indicates,  it  is  certainly  of  extensive  application,  and 
the  exceptions  prove  its  extent.  Mr.  Haxgrave,  in  his  notes  on  Co. 
Litt  99,  says :  **  In  general,  a  corporation  aggregate  cannot  take  or 
pass  away  any  interest  in  lands,  or  do  any  act  of  importance,  with- 
out deed,  but  there  are  several  exceptions  to  the  rule."  The  ques- 
tion before  the  court  depends  very  much  on  the  extent  of  these 
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exceptions,  and  on  the  manner  in  which  this  invisible  impersonal  being 
must  act  and  speak,  when  it  may  act  and  speak  without  using  its  seaL 

It  is  stated  in  the  old  books,  (Br.  Corp.  49,)  that  a  corporation  may 
have  a  ploughman,  butler,  cook,  &c.,  without  retaining  them  by 
deed ;  and  in  the  same  book,  (50,)  Wood  says :  "  Small  things  need 
not  be  in  lATiting,  as  to  light  a  candle,  make  a  fire,  and  turn  cattle 
off  the  land."  Fairfax  said :  "A  corporation  cannot  have  a  servant 
but  by  deed.  Small  things  are  admissible  on  account  of  custom,  and 
the  trouble  of  a  deed  in  such  cases,  not  by  strict  law."  Some  sub- 
sequent cases  show  that  officers  may  be  appointed  without  deed,  but 
not  that  they  may  be  appointed  without  writing.  Every  instrument 
under  seal  was  designated  as  a  deed,  and  all  writings  not  under  seal 
were  considered  as  acts  by  parol.  Consequently,  when  the  old  books 
say  a  thing  may  be  done  without  deed,  or  by  parol,  nothing  more  is 
intended  than  that  it  may  be  done  without  a  sealed  instrument  It 
may  stUl  require  to  be  in  writing.  In  2  Bac.  Abr.  13,  it  is  said : 
"Aggregate  corporations,  consisting  of  a  constant  succession  of  vari- 
ous persons,  can  regularly  do  no  act  without  writing ;  therefore,  gifts 
by  an  J  to  them  must  be  by  deed."  In  page  340,  it  is  said:  "  If  a 
corporation  aggregerte  disseise  to  the  use  of  another,  they  are  dis- 
seisors in  their  natural  capacity ; "  "  as  a  corporation  they  can  regu- 
larly do  no  act  without  writing." 

In  the  case  of  The  King  v.  Bigg,  1  Str.  18,  the  prisoner  was  con- 
victed for  erasing  an  indorsement  on  a  bank-note.  The 
[  *  95  ]  indictment  and  verdict  are  set  forth  at  large  by  *  Peere  WU- 
liams,  (v.  3,  p.  419,)  and  it  appears  .that  the  note  was  signed 
by  Joshua  Adams,  who  was  intrusted  and  employed  by  the  Bank  of 
England  to  sign  bank-notes,  but  not  under  their  common  seal.  It 
was  contended  by  Peere  Williams,  in  an  able  argument,  that  the 
appointment  was  not  valid,  because  not  made  under  their  common 
seal ;  and  his  argument  contains  an  enumeration  of  decisions  pre- 
viously made,  which  go  far  in  support  of  his  proposition.  The  pris- 
oner, however,  was  condemned,  and,  consequently,  the  appointment 
was  held  valid.  But  there  is  no  reason  to  suppose  that  it  was  not 
made  by  writing.  The  verdict  finds  "that  he  was  intrusted  and 
employed  by  the  governor  and  company  of  the  Bank  of  England, 
but  not  under  their  common  seal."  Consequently,  his  employment 
was  evidenced  by  v^nriting,  if  it  was  necessary ;  and  the  negative  find- 
ing that  it  was  not  under  their  common  seal,  strengthens  the  presump- 
tion that  it  was  in  writing.  Peere  Williams  has  reported  his  argu- 
ment, and  would  certainly  have  taken  this  objection  had  the  case 
afforded  it.  I  consider  the  appointment  of  Adams,  then,  as  having 
been  made  in  writing,  though  not  under  seal. 
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Mr.  Fonblanque  says,  voL  1,  p.  296,  note  o :  "  And  the  agreement 
of  the  major  part  of  the  corporation,  being  entered  in  the  corporation 
books,  though  not  under  the  corporate  seal,  will  be  decreed  in  equity." 
The  inference  is  strong,  that  it  will  not  be  decreed  unless  it  be  en- 
tered on  the  corporation  books.  Consequently,  unless  it  be  so 
entered,  it  is  not  an  agreement ;  for  every  lawful  agreement,  which 
is  in  itself  equitable,  wOl  be  decreed  in  equity." 

In  the  Mayor  of  Thetford's  case,  1  Salk.  192,  Lord  Holt  said, 
that  though  a  corporation  cannot  do  an  act  in  pais  without  their 
common  seal,  they  may  do  an  act  on  record,  and  that  is  the  case 
with  the  city  of  London,  which  makes  an  attorney  in  court  annually 
by  warrant;  and  the  reason  is,  they  are  estopped  by  the  record. 
Upon  the  same  principle,  a  return  to  a  mandamus  is  good,  though 
not  under  the  common  seaL  In  these  exceptions  to  the  general  rule, 
the  substitute  for  the  common  seal  must  be  writing ;  and  the  excep- 
tions are  stated  in  terms  which  exclude  every  idea  that  the  act  can 
be  evidenced  otherwise. 

•  Yarborough  v.  The  Bank  of  England,  16  East,  6,  was  [  *  96  ] 
an  action  of  trover  and  conversion,  in  which,  after  verdict 
for  the  plaintiff,  it  was  moved,  in  arrest  of  judgment,'  that  the  action 
would  not  lie,  because  a  corporation  was  incapable  of  committing  a 
tort.  The  action  was  sustained;  and  Lord  EUenborough,  in  deliver- 
ing the  opinion  of  the  court,  said  that  a  corporation  can  act  only 
through  the  instrumentality  of  others ;  and,  wherever  they  can  act 
or  order  any  act  to  be  done  on  their  behalf,  which,  as  by  their  com- 
mon seal  they  may  do,  they  are  liable  to  the  consequences  of  such 
acts.  «  A  corporation  cannot  be  aiding  to  a  trespass,  nor  give  a 
warrant  for  a  trespass,  without  writing."  His  lordship  cited  several 
old  cases,  showing  the  incompetency  of  a  corporation  to  act  in 
important  matters  otherwise  than  by  deed ;  and  added :  "  But  many . 
little  things  require  no  special  command ;  as  to  chase  cattle  out  of  their 
land  Those  things  are  incident  to  the  appointment."  Several  cases 
are  put  in  which  a  corporation  may  be  liable  for  a  trespass ;  but  they 
are  all  consistent  with  his  first  proposition,  that  the  liability  of  a  cor- 
poration must  be  founded  on  v^nriting.  "  If,"  he  says,  "  the  mayor 
and  commonalty  disseise  me,  and  I  release  to  twenty  or  two  hundred 
of  the  commonalty,  this  wiU  not  save  the  corporation;  and  the  reason 
is,  because  the  disseisin  is  in  their  corporate  character,  and  the  release 
to  individuals."  So,  in  trespass  against  the  mayor  and  commonalty 
of  York,  they  cannot  justify  under  a  right  of  the  inhabitants  to 
common,  because  the  right  in  natural  persons  gave  no  right  to  a  cor- 
poration. Nor  could  the  corporation  give  a  warrant,  without  writ- 
ing, to  commit  a  trespass.     The  foundation  of  this  action  is,  was 
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the  authority,  in  writing,  given  by  tike  corporation  ?  It  stands  on  the 
same  principle  with  the  action  of  assumpsit,  made  by  an  agent  acting 
nnder  a  written  power.  The  idea  that  their  seal  was  indispensable 
to  the  validity  of  all  corporate  acts,  which  is  laid  down  in  such  strong 
terms  by  Blackstone  and  by  others  on  whom  he  relied,  probably 
grew  out  of  the  state  of  the  times  in  which  it  originated ;  seals  were 
then  more  frequent  and  better  known  than  signatures.  An  instru- 
ment was  much  more  certainly  authenticated  by  the  seal  than  by 
the  name  of  the  maker.  This  circumstance  would  bring 
[  *  97  ]  seals  into  common  use;  and  as  •  every  corporation  pos- 
sessed a  seal  of  extensive  notoriety,  and  any  other  mode  of 
authenticating  its  acts  would,  in  those  simple  times,  be  attended 
with  difficulties  and  perplexities,  it  is  not  matter  of  surprise  that  this 
rule  should  prevaiL  As  vmting  has  become  more  common,  and 
seals  are  less  distinguishable  from  each  other,  the  good  sense  of 
mankind  gradually  receives  the  writing  without  the  seal,  in  all  the 
less  formal  and  less  important  transactions  of  the  corporate  body. 
All  the  reasons  derived  from  the  corporate  character,  which  have 
been  assigned  for  requiring  the  seal,  are  satisfied  by  the  writing  with- 
out it. 

The  English  cases  on  this  subject  are  very  well  summed  up  by 
Mr.  Kyd,  p.  259.  The  result  of  the  whole  appears  to  be,  that  in 
England  the  general  rule  is  that  a  corporation  acts  and  speaks  by 
its  common  seal,  at  least  so  far  as  respects  the  appointment  of  offi- 
cers, whose  duties  and  powers  are  important.  In  those  transactions 
where  the  use  of  the  seal  would  be  unnecessary  and  extremely  incon- 
venient, it  is  frequently  dispensed  with  ;  but  in  all  of  them,  I  think, 
writing  is  indispensable.  In  almost  every  case  which  I  can  imagine, 
there  ought  to  be  and  is  a  record  in  the  corporation  books.  With 
respect  to  the  necessity  of  a  seal,  the  difference  is  certainly  great 
between  ancient  and  modem  times  ;  and  between  corporations 
whose  principal  transactions  respected  land,  and  those  which  cure 
commercial  in  their  character.  This  distinction  may  and  ought  to 
influence  the  use  of  the  seal,  but  not  the  use  of  writing.  The  in- 
ability of  a  corporation  aggregate  to  speak  or  act  otherwise  than  by 
writing,  is  constitutional,  and  must  be  immutable^  unless  it  be 
endowed  by  the  legislature  with  other  qualities  than  belong  to  the 
corporate  character.  The  English  cases,  so  far  as  I  have  had  an 
opportunity  of  examining  them,  concur  in  the  principle  that  a  cor- 
poration aggregate  can  act  only  by  writing.  A  case  from  4  Bamw. 
&  Cressw.  has  been  cited  at  the  bar,  and  undoubtedly  deserves 
attention.  I  regret  that  it  has  not  been  in  my  power  to  examine  it. 
As  far,  however,  as  I  could  judge  of  it  from  the  statement  made  at 
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&e  bar,  I  did  not  think  that  it  had  overturned  what  appears  to  me  to 
be  the  settled  law  of  England. 

•  I  will  now  inqidre  whether  the  decisions  of  this  conrt  [  *  98  ] 
Taiy  in  principle  from  those  of  En^and. 

Head  and  Amory  v.  The  Providence  Insurance  Company,  2  C.  127, 
was  an  action  on  a  policy  of  insurance,  which  the  defendants  con- 
tended had  been  vacated  by  a  subsequent  agreement ;  and  the  valid- 
ity of  this  agreement  constituted  the  sole  question  in  the  cause. 

The  plaintifis  had  proposed  terms  for  vacating  the  policy,  and 
some  communications  had  taken  place  through  Brown  and  Ives, 
tiieir  correspondents,  which  showed  a  misunderstcmding  between  the 
parties,  and  that  mutual  propositions  had  been  mistaken  by  the 
plaintifis  for  an  acceptance  of  the  terms  they  had  proposed.  This 
produced  a  letter  from  the  plaintifis,  of  the  3d  of  September,  1800, 
which  was  understood  by  the  defendants,  and  was  considered  by  the 
ooTirt,  as  amounting  to  a  renewal  of  propositions  for  vacating  the 
policy.  The  secretary  of  the  company  delivered  to  Brown  and  Ives, 
on  the  6th  of  September,  the  following  note  :  — 

«  September  6, 1800. 

^  As  there  appears  to  have  been  a  misunderstanding  in  the  busi- 
ness, as  it  respects  the  first  propositions  of  the  company,  the  directors 
are  willing  to  accede  to  Messrs.  Head  and  Amory's  proposition,  viz  : 
to  settle  the  poUcy  on  the  merchandise  at  twenty-five  per  cent.,  al- 
though it  was  their  intention  and  expectation  to  have  both  policies 
included  in  the  settlement.  Messrs.  Head  and  Amory  will  please  to 
forward  the  policy,  and  have  it  annulled  immediately.  Premium  due 
12-15  September. 

"  You  will  please  to  govern  yourself  accordingly,  and  we  wiU 
attend  to  your  wishes." 

This  paper  was  in  the  handwriting  of  the  secretary,  but  without 
signatare. 

Testimony  was  given,  at  the  trial^  to  show  the  usage  of  the  insur- 
ance companies,  to  consider  an  agreement  to  do  an  act  as  eqtdva* 
lent  to  the  performance  of  the  act. 

This  paper  was  forwarded  by  Brown  and  Ives,  on  the  9th  of  Sep- 
tember, to  the  house  of  Head  and  Amory,  in  Boston,  and  its  receipt 
was  acknowledged  by  their  clerks  on  the  12th,  they  being 
at  the  time  absent  On  the  17th  of  September,  'the  plain-  [  *  99  ] 
tifi  wrote  to  Brown  and  Ives,  informing  them  that,  previous 
to  their  seeing  the  letter  of  the  9th,  intelligence  was  received  of  the 
capture  of  the  vessel,  which  would,  of  course,  prevent  any  further 
negotiation  on  the  subject. 
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The  circuit  court  determined  that  the  agreement  to  vacate  the 
policy  was  complete ;  and  the  jury  found  for  the  defendants.  The 
judgment  was  brought  before  this  court,  and  was  reversed ;  because 
this  informal  paper  did  not  amount  to  an  acceptance  of  the  terms 
proposed  by  the  plaintiffs.  The  act  incorporating  the  company  enact- 
ed :  ^'  That  policies  of  insurance,  and  other  instruments,  made  and 
signed  by  the  president  of  the  said  company,  or  any  other  officer 
thereof,  according  to  the  ordinances,  by-laws,"  &c.,  ^'  shall  be  good 
and  effectual,"  &c.  The  court  considered  the  company  as  the  mere 
creature  of  the  incorporating  act,  and  as  being  capable  of  exerting  its 
faculties  only  in  the  manner  which  the  act  authorizes.  This  paper 
not  being  executed  in  the  form  prescribed  by  law,  could  not  be  con- 
sidered as  the  act  of  the  company. 

On  the  testimony  of  the  witness  concerning  usage,  the  court  ob- 
served that :  "  If  he  was  to  be  understood  as  stating  that  an  assent  to 
the  formation  or  dissolution  of  a  policy,  if  manifested  according  to 
the  forms  required  by  law,  is  as  binding  as  the  performance  of  the 
act  agreed  to  be  done,  it  is  probable  that  the  practice  he  alludes  to  is 
correct.  But  if  he  means  to  say  that  this  assent  may  be  manifested 
by  parol,  the  practice  cannot  receive  the  sanction  of  this  court.  It 
would  be  to  dispense  with  the  formalities  required  by  law  for  valua- 
ble purposes,  and  to  enable  these  artificial  bodies  to  act  and  to  con- 
tract, in  a  manner  essentially  different  from  that  prescribed  for  them 
by  the  legislature." 

"An  individual,"  the  court  added,  "  has  an  original  capacity  to 
contract  and  bind  himself  in  such  manner  as  he  pleases."  "  He  who 
acts  by  another,  acts  by  himself.  He  who  authorizes  another  to 
make  a  writing  for  him,  makes  it  himself;  but  with  these  bodies, 
which  have  only  a  legal  existence,  it  is  otherwise.  The  act  of  incor- 
poration is,  to  them,  an  enabling  act  It  gives  them  all  the 
[  •  100  ]  power  they  possess.  It  *  enables  them  to  contract ;  and 
when  it  prescribes  to  them  a  mode  of  contracting,  they 
must  observe  that  mode,  or  the  instrument  no  more  creates  a  con- 
tract than  if  the  body  had  never  been  incorporated." 

The  court  considered  the  note  of  the  6th  of  September  "  as  a  mere 
informal  paper,  which  might  perhaps  amount  to  notice  of  an  act,  if 
such  act  was  really  performed,  but  which  is  not  in  itself  an  act  of  any 
legal  obligation  on  the  company.  That  if  the  proposition  contained 
in  the  letter  of  the  3d  of  September,  had  been  regularly  accepted,  this 
note  might  possibly  have  been  considered  as  notice  of  that  accept- 
ance, but  is  not  in  itself  an  acceptance." 

I  have  gone  the  more  fully  into  this  case,  because  both  the  decis- 
ion itself,  and  the  reasoning  by  which  it  is  supported,  appear  to  me 
to  apply  throughout  to  the  case  now  before  the  court 
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This  subject  came  on  to  be  again  considered  in  The  Bank  of 
Columbia  v.  Patterson's  Administrators,  7  C.  299.  That  was  an 
action  of  assumpsity  brought  by  Patterson's  administrators,  for  work 
and  labor  done  by  their  intestate  for  the  bank.  It  was  founded  on 
an  agreement,  in  writing,  between  Patterson  and  "  a  duly  authorized 
committee  of  the  directors  of  the  bank,"  in  their  own  names.  Judg- 
ment was  given  in  favor  of  the  administrators,  upon  which  the  cause 
was  brought,  by  a  writ  of  error,  into  this  court ;  and,  among  other 
objections  to  the  proceedings  below,  it  was  contended  that  a  corpo- 
.  ration  aggregate  could  not  promise  otherwise  than  under  its  seal. 

In  considering  this  objection,  the  court  did  not  controvert  the  ancient 
rale.  But  this  rule,  if  it  ever  existed  to  the  extent  claimed  by  the 
plaintiffs  in  error,  had  been  relaxed;  and  it  seems,  at  length,  to 
have  been  established,  that  though  corporations  could  not  contract 
directly,  except  under  their  corporate  seal,  yet  they  might  by  mere 
vote  or  other  corporate  act,  not  under  their  corporate  seal,  appoint 
an  agent,  whose  acts  and  contracts,  within  the  scope  of  his  author- 
ity, would  be  binding  on  the  corporation.  It  being  conceded  that 
the  committee  were  authorized  to  make  agreements,  there  could 
be  no  doubt  that  a  contract  made  by  them  in  the  name 
of  the  corporation,  would  be  *  binding  on  the  corpora-  [  *  101  ] 
tioD.  But  as  this  promise  is  made  in  their  own  names,  if 
the  principle  stopped  here,  the  remedy  would  be  only  against  the 
committee. 

The  court  proceeds  to  consider  it  as  a  sound  rule  of  law,  that 
wherever  a  corporation  is  acting  within  the  scope  of  the  legitimate 
pnrposes  of  its  institution,  all  parol  contracts  made  by  its  authorized 
agents  are  express  promises  of  the  corporation. 

In  applying  this  rule  of  law  to  the  case  then  under  consideration, 
the  court  reviewed  the  evidence  from  which  the  jury  might  legally 
infer, "  that  the  corporation  had  adopted  the  contracts  of  the  com- 
mittee, and  had  voted  to  pay  the  whole  sum  which  should  become 
due  under  the  contracts,  and  that  the  plaintiff's  intestate  had  accept- 
ed the  engagement" 

The  Bank  of  CJolumbia  v.  Patterson's  Administrators,  differed  from 
the  case  of  the  Providence  Insurance  Company  i;.  Head  and  Ambry, 
2  C.  127,  in  two  essential  circumstances.  The  contract  which  was 
sustained  against  the  bank  was  made  through  the  instrumentality  of 
a  legally  constituted  agent;  that  which  the  insurance  company 
attempted  to  set  up  purported  to  be  a  direct  contract  between  the 
company  and  the  plaintiffs  in  the  cause.  In  the  case  of  The  Bank 
of  Columbia,  the  court  said :  "At  length,  it  seems  to  have  been  estab- 
lished that  though  they  (corporations)  could  not  contract  directly, 
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except  under  their  corporate  seal,  yet  they  might,  by  mere  vote  or 
other  corporate  act,  not  under  their  corporate  seal,  appoint  an  agent, 
whose  acts  and  contracts,  within  the  scope  of  his  authority,  would 
be  binding  on  the  corporation." 

The  obligation  on  which  this  suit  was  instituted,  if  it  be  fin  obli- 
gation, purports  to  be  a  direct  contract  between  the  bank  and  the 
individuals  who  signed  the  instrument  It  is  not  alleged  that  any 
agent  wgui  authorized  to  act  for  the  bank. 

Another  very  essential  difference  between  the  two  cases  cited  from 
Cranch  is  this :  In  that  of  the  Providence  Insurance  Company,  the ' 
corporation  attempted  to  set  up  an  agreement,  which,  if  it  existed, 
was  in  i1»  own  possession.  It  claimed  to  imply  that  an  act 
[  •  102  ]  had  been  performed  by  itself,  •the  evidence  of  which  was 
in  its  own  possession,  and  might  be  produced.  The  court 
disallowed  this  implication. 

In  the  case  of  The  Bank  of  Columbia,  as  in  that  of  the  insurance 
company,  the  act  to  be  implied  was  an  act  performed  by  the  corpora- 
tion, in  its  own  office,  without  witnesses,  the  evidence  of  which 
remained  ,in  its  own  possession ;  but  it  was  set  up  against,  not  by 
the  corporation.  The  court  was  not  of  opinion  that  the  suit  could 
be  maintained  vdthout  the  existence  of  ibis  act  No  such  idea  is 
indicated.  On  the  contrary,  the  language  of  the  opinion  shows  very 
clearly  that  the  act  was  necessary.  If,  in  order  to  charge  the  bank, 
it  was  necessary  that  the  corporation  should  have  ^  adopted  the  con- 
tracts of  the  committee,"  and  should  have  "  voted  to  pay  the  whole 
sum  which  should  become  due  under  the  contracts,"  the  court  enu- 
merates circumstances  which  were  deemed  sufficient  to  justify  a 
jury  in  implying  against  the  corporation  that  the  bank  had  performed 
these  acts. 

In  the  case  at  bar,  the  suit  is  brought  by  the  corporation,  and  the 
corporation  asks  the  court  to  imply  that  it  has  performed  those  acts 
which  are  necessary  to  the  validity  of  the  bond  on  which  it  sues, 
although  the  evidence  of  its  having  performed  them  is  in  its  own 
possession. 

Eleckner  v.  The  Bank  of  the  United  States,  8  W.  338,  was  a 
writ  of  error  to  a  judgment  given  by  the  court  of  the  United  States 
for  the  district  of  Louisiana,  in  favor  of  the  bank,  in  a  suit  instituted 
against  Fleckner,  on  a  note  given  by  him  and  indorsed  to  the  Bank 
of  the  United  States,  by  the  president,  directors,  and  company  of  the 
Planters'  Bank  of  New  Orleans,  through  their  cashier,  as  their  agent 
One  of  the  errors  alleged  in  the  proceedings  of  the  court  below  was, 
that  the  cashier  of  the  Planters'  Bank  had  no  authority  to  make  the 
transfer.     Th(5  authority  was  given  by  a  vote  of  the  board  of  direct- 
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018  to  the  president  and  casbier,  and  the  act  itself  was  afterwards 
affirmed  by  an  instrument  of  writing  nnder  the  corporate  seal  It 
was  contended  that  the  original  vote,  empowering  the  president  and 
cashier  to  perform  the  act,  ought  to  have  been  a  power 
under  the  corporate  seaL  In  noticing  this  objection,  *  the  [  *  103  ] 
oonrt  said :  ^^  Whatever  may  be  the  original  correctness  of 
this  doctrine,  as  applied  to  corporations  existing  by  the  common  law, 
in  respect  even  to  which  it  has  been  certainly  broken  in  upon  in 
modern  times,  it  has  no  application  to  corporations  created  by 
statute,  whose  charters  contemplate  the  business  of  the  corporation 
to  be  transacted  exclusively  by  a  special  body  or  board  of  directors. 
And  the  acts  of  such  body  or  board,  evidenced  by  a  written  vote,  are 
as  completely  binding  upon  the  corporation,  and  as  complete  author- 
ity to  their  agents,  as  the  most  solemn  acts  under  the  corporate  seal." 

The  court  then  proceeded,  in  a  very  elaborate  and  well-digested 
opinion,  to  maintain  that  the  indorsement  was  within  the  official 
duty  of  the  cashier,  that  it  was  within  the  original  power  given  to 
the  president  and  cashier,  and  that,  were  this  otiierwise,  it  was  sanc- 
tioned by  the  concluding  act  under  the  corporate  seaL  The  whole 
of  this  case,  as  of  the  two  preceding  cases,  turns  upon  the  idea  that 
a  writing,  in  due  form,  on  the  part  of  the  corporation,  is  indispensa- 
ble to  the  validity  of  its  contracts. 

According  to  the  decisions  of  the  courts  of  England,  then,  and  of 
this  court,  a  corporation,  unless  it  be  in  matters  to  which  the  maxim 
de  minimis  non  ctirat  lex  applies,  can  act  or  speak,  and,  of  course, 
contract,  only  by  writing.  This  principle,  which  seems  to  be  an 
essential  ingredient  of  its  very  being,  has  been  maintained  by  all  the 
judges  who  have  ever  discussed  the  subject  Upon  this  principle, 
and  the  authority  of  these  cases,  I  have  supposed  that  a  corporation 
cannot  receive  and  assent  to  a  deed  of  any  description,  unless  this 
assent  be  expressed  regularly  in  writing.  It  ought  to  be  entered  on 
the  books  of  the  corporation. 

The  counsel  for  the  plaintifb  in  error  insist  that  the  proof  offered 
in  the  circxdt  court  was  sufficient  to  establish  the  full  execution  of 
the  bond ;  and  they  support  this  proposition  upon  principle,  upon 
convenience,  upon  usage,  and  upon  the  authority  of  cases  decided 
in  the  different  States  of  the  Union. 

It  is,  we  are  told,  a  general  rule,  that  acceptance  by  a  corporation 
is  a  fact  which  may  be  proved  before  a  jury,  and  the  acceptance  of  a 
new  charter  is  mentioned  to  illustrate  the  rule. 

*  Without  question,  acceptance  is  a  fact,  and  is  to  be  [  *  104  ] 
proved  before  a  jury ;  but  the  inquiry  is,  by  what  evidence 
may  it  be  proved  ?    I  have  supposed  that  it  must  be  proved  by  testi* 
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monj  which  shows  that  the  corporation  has  acted  in  the  fonn  in 
which  alone  it  is  capable  of  acting ;  that  it  has  expressed  its  accept^ 
ance  in  the  mode  in  which  such  a  being  is  capable  of  expressing  it. 
I  receive  readily  the  case  pat  of  the  acceptance  of  a  new  charter,  as 
an  apt  illustration  of  the  principle  we  are  investigating,  and  should 
be  surprised,  indeed,  if  a  new  charter  were  to  be  accepted  without  a 
vote  of  acceptance  entered  upon  the  record.  The  case  cited  from  1 
Term  Bep.  575,  does  not  appear  to  me  to  sanction  the  doctrine  it  b 
adduced  to  support. 

We  are  told,  too,  that  there  was  never  a  time  when  a  corporation 
might  not  take  by  a  deed  poll.  But,  if  this  be  admitted,  I  cannot 
perceive  its  influence  on  the  case.  A  deed  poll  is  in  writing,  and 
there  is  the  same  necessity  that  its  acceptance  should  be  evidenced 
by  writing  as  if  it  were  an  indenture.  The  general  assertion,  which 
we  find  in  all  the  books,  that  a  corporation  can  take  only  by  deed, 
that  is,  as  I  understand  it,  that  the  act  of  taking  must  be  by  deed, 
applies  as  well  to  conveyances  by  deed  poll,  as  by  indenture. 

We  have  been  also  referred  to  a  time  anterior  to  writing,  and  are 
asked  how  corporations  then  acquired  property  ? 

We  have  no  knowledge  of  such  a  time.  Since  Europe  was  sub- 
dued and  civilized  by  the  arms  and  literature  of  Rome,  the  science 
of  writing,  though  rare,  has  never  been  entirely  lost.  So  much  of  it 
as  remained  was  found  most  generally  in  corporate  bodies.  If  the 
corporation  was  not  entirely  ecclesiastical,  which  in  early  times  was 
most  frequent,  yet  there  can  be  little  reason  to  doubt  their  having, 
among  themselves,  or  being  able  to  command,  a  scribe.  Be  this  as 
it  may,  the  earliest  information  we  have  on  the  subject  tells  us 
that  corporations  aggregate  could  only  take  or  grant  by  deed,  under 
their  corporate  seaL  Even  when  land  passed  from  man  to  man  by 
livery,  a  corporation  could  not  so  grant  or  take.  Livery  could  not 
be  made  by  or  to  a  corporation  aggregate,  because  they  are  per- 
sonal acts,  and  it  is  an  impersonal  being.  These  acts 
[  •105  ]  were  to  be  performed  *  through  the  agency  of  an  indi- 
vidual having  a  power  to  perform  them  under  the  cor- 
porate seaL 

We  are  also  told  that  the  title  of  the  bank  to  the  ground  pur- 
chased for  a  banking-house,  and  to  all  mortgages  taken  for  the 
security  of  its  debts,  will  be  put  in  hazard  by  the  principle  which  I 
have  endeavored  to  maintain ;  that  it  is  probable  not  a  single  con- 
veyance will  stand  the  test  by  which  the  defendant  in  error  proposes 
to  try  its  validity.  And  that  the  usage  is,  to  receive  and  deposit 
them  among  the  papers  of  the  institution  without  taking  any  notice 
of  them  on  its  records. 
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I  can  scarcely  suppose  it  possible  that  so  loose  a  practice  can  have 
prevailed*  I  can  scarcely  suppose  it  possible  that,  on  points  of  such 
vital  importance,  and  of  such  rare  occurrence,  the  plain  requisites  of 
law  can  have  been  so  entirely  disregarded.  Deeds  of  mortgage,  as 
well  as  of  ground  for  necessary  buildings,  are  conveyances  of  lands, 
and  if  any  one  legal  proposition  is  laid  down  without  a  single  ex- 
ception it  is  this,  that  a  corporation  aggregate  cannot  take  lands 
otherwise  than  by  deed.  To  me  it  would  appear  very  incautious  to 
take  such  conveyances  otherwise  than  as  is  prescribed  in  the  books, 
that  is,  by  appointing  an  attorney,  under  the  corporate  seal,  to  receive 
them ;  but,  however  this  may  be,  I  can  scarcely  suppose  it  possible 
that  an  act  so  easily  performed  as  to  enter  their  assent  in  their  own 
books,  should  be  habitually  neglected.  That  the  current  business  of 
the  bank  should  sometimes  want  the  requisite  forms,  might  be  ex- 
cused, but  that  the  same  failure  should  take  place  in  single  trans- 
actions, which  seldom  take  place,  and  are  yet  of  great  importance, 
seems  to  me  to  be  scarcely  possible.  I  should  not  be  inclined  to  act 
judicially  on  the  presumption  that  the  fact  exists.  If  it  does,  the 
mischief  may  be  corrected  by  correcting  the  practice. 

The  counsel  for  the  plaintiff  rely  very  much  on  the  cases  which 
have  been  decided  in  the  States  of  Pennsylvania,  New  York,  and 
Massachusetts. 

In  the  case  mentioned  at  the  bar,  from  Pennsylvania,  a  demurrer 
was  filed  to  a  plea  in  bar  of  the  action  on  a  cashier's  bond,  which 
hronght  up  the  very  question  in  consideration  before  this  . 
court     The  argument  was  opened  by  the  •  counsel  for  the  [  *  106  ] 
plaintiff,  but  he  stopped  in  the  midst  of  it,  and  withdrew 
his  demurrer  without  submitting  the  point  to  the  court. 

The  cases  in  New  York  have  not,  I  think,  gone  further  than  The 
Bank  of  Columbia  v.  Patterson's  Administrators,  7  C.  299.  Those  of 
Massachusetts  have,  I  admit,  gone  the  full  length  for  which  the  plain- 
tiffs contend,  and  the  point  is  probably  settled  in  that  State.  It  would 
be  presumptuous  in  me  to  place  my  understanding  of  those  decisions 
m  opposition  to  that  of  professional  gentlemen  from  that  State,  but 
to  me  it  seems  that  even  there  the  doctrine  has  not  been  uniformly 
maintained.  Bigelow's  Digest  of  Massachusetts  cases  contains  this 
passage :  ^  Aggregate  corporations  cannot  make  a  parol  contract, 
unless  by  the  intervention  of  some  agent  or  attorney  duly  authorized 
by  a  corporate  vote  to  contract  on  their  part,  because  there  is  no 
other  way  in  which  they  can  express  their  assent."  He  cites  7  Mass. 
102, in  which  Chief  Justice  Parsons  said:  "  We  cannot  admit  that  a 
corporation  can  make  a  parol  contract,  unless  by  the  intervention  of 
some  agent  or  attorney  duly  authorized  to  contract  on  their  part." 
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In  the  Essex  Turnpike  Company  v.  Collins,  8  Mass.  Bep.  292,  tiie 
court  said :  <'  Aggregate  corporations  cannot  contract  without  Tote, 
because  there  is  no  other  way  in  which  they  can  express  their 
assent." 

In  th(*  case  of  Hayden  v.  The  Middlesex  Turnpike  Corporation, 
10  Mass.  397,  the  work  for  which  the  action  was  brought  vraa 
performed  on  the  road.  The  committee  appointed  to  contract  for, 
and  superintend  it,  was  frequently  present  while  it  was  going  on,  and 
directed  the  workmen.  Other  directors  were  also  present,  and  one 
of  them  swore  that  he  supposed  the  work  to  be  going  on  by  order  of 
the  directors.  But  the  contract  was  not  in  exact  conformity  with  the 
written  authority  under  which  the  committee  acted.  A  verdict  taken 
for  the  plaintijff^  subject  to  the  opinion  of  the  court,  was  set  aside, 
and  the  court  said :  '<  No  individual  member  can  represent  the  cor- 
poration in  their  aggregate  capacity,  but  in  consequence  of  their 
consent  The  requisite  evidence  of  this,  at  common  law,  was 
a  deed  under  the  seal  of  the  corporation.  Aggregate  cor- 
[  *  107  ]  porations,  *  established  by  statute,  are  not  restricted  to  that 
formality.  They  have  power  given  them  to  order  their 
affairs,  and  to  appoint  and  employ  agents,  by  votes  or  in  such  other 
manner  as  the  corporation  may  by  their  by-laws  appoint."  Again  : 
^  Nor  can  a  parol  declaration,  made  to  the  corporators,  at  a  corporate 
meeting,  by  any  individual,  amount  to  a  contract  between  such 
individual  and  the  corporation." 

In  The  Proprietors  of  the  Canal  Bridge  v.  Gordon,  1  Pick.  297, 
the  court  decided  that  a  corporation  could  be  bound  without  a  vote, 
by  implication  from  corporate  acts.  This,  however,  was  in  a  suit 
brought  against  a  corporation,  and  attended  with  circumstances 
extremely  well  calculated  to  strengthen  every  presumption  against 
them.  The  corporation  might  have  passed  the  vote,  though  it  was 
not  in  the  power  of  the  plaintiff  to  produce  it,  and  their  acts  afforded 
the  strongest  probability  in  favor  of  the  implication  that  they  had 
passed  it.  I  should  not  consider  this  case  as  conclusive  evidence  that 
the  same  court  would  have  drawn  the  same  inference  from  the  same 
circumstances,  in  a  case  in  which  the  corporation  was  plaintiff  But 
in  the  case  of  The  Inhabitants  of  the  First  Parish  in  Sutton  t^.  Cole, 
3  Pick.  232,  the  corporation  was  plaintiff,  and  the  validity  of  an  entry 
mto  land  was  one  of  the  points  made  in  the  cause.  The  corporation 
had  appointed  two  agents  for  the  purpose,  but  the  entry  was  made 
by  one  only.  This  entry  was  held  to  be  made  not  in  pursuance  of 
the  authority,  but  it  was  also  held  that  the  action  brought  by  the 
corporation  was  a  ratification  of  the  entry.  This  I  admit  to  be  a 
decision  expressly  in  point     But  thinking  it  a  case  in  opposition  to 
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the  whole  course  of  decisions  in  England,  as  well  as  in  this  courts 
and  not  supported  by  decisions  in  other  States,  or  by  a  long  course 
of  decisions  even  in  the  State  of  Massachusetts,  I  should  not,  \>ex» 
haps,  highly  respectable  as  it  undoubtedly  is,  and  as  I  certainly  think 
it,  have  felt  myself  warranted  in  yielding  to  it,  had  it  even  been 
known  to  me. 

It  has  been  contended  that  the  act  of  congress  incorporating  the 
bank,  does  not  in  terms  require  that  it  shall  keep  a  record 
of  its  proceedings;   and  from  this  omission  it  has  *been  [  *  108  ] 
iofened  that  a  record  is  unnecessary.     I  cannot  assent  to 
the  oonectness  of  this  inference. 

When  a  being  is  created  without  the  organs  of  speech,  and  endowed 
only  with  the  faculty  of  communicating  its  will  by  writing,  we  need 
not  look  in  the  laws  given  by  its  creator  for  a  prohibition  to  speak 
or  a  mandate  to  write.  These  are  organic  laws  which  it  is  com- 
pelled to  observe.  K  we  find,  in  the  act  of  its  creation,  an  enumerap 
tion  of  duties  and  powers  which  are  to  be  performed  and  exercised 
by  writing,  it  is  evidence  that  the  creator  considered  it  as  certain  that 
the  oreatnre  would  write,  and  that  the  evidence  of  its  conformity  to 
the  will  of  the  creator  would  be  found  in  writing.  It  is  equivalent 
to  a  declaration  that  it  shall  act  by  writing. 

Let  the  charter  be  examined  with  this  principle  in  our  minds. 

The  8th  section  empowers  the  stockholders  to  choose  directors  for 
the  management  of  their  afiairs,  but  does  not  require  that  the  election 
shall  be  evidenced  by  writing.  Is  it  to  be  believed  that  congress 
ooold  have  intended  that  an  act,  on  which^all  the  operations  of  the 
corporation  depended,  which  might  be  controverted  in  every  action 
it  should  institute,  might  rest  upon  the  uncertain  and  perhaps  con- 
tradictory recollection  of  the  individuals  who  were  present  ? 

The  fairness  of  an  election  may  be  contested ;  the  mode  of  voting 
is  prescribed  by  law.  Can  it  be  that  congress  supposed  no  provision 
was  made  which  secured  written  testimony,  by  which  such  contests 
might  be  izied? 

The  directors  are  to  elect'  one  of  their  body  as  president ;  is  no 
teoord  to  be  kept  of  this  election  ?  Can  we  presume  so  much  care- 
lessness in  congress  as  to  suppose  it  possible  that  matters  of  such 
consequence  should  be  left  to  the  loose  proof  which  the  memory  of 
individuals  might  furnish?  The  act  prescribes  the  notice  which 
shall  be  given  of  the  time  and  place  of  holding  the  election ;  and 
adds,  "  it  shall  be  lawftd  for  such  election  to  be  then  and  there 
made.''  The  legality  of  the  .election  depends  on  time  and  place. 
Did  congress  mean  that  these  facts  should  rest  on  memory  ? 

The  10th  section  en^iowers  the  directors  for  the  time    being 

6* 
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[  *  109  ]  *to  appoint  officers,  and  to  allow  them  a  compeoflatioii, 
and  to  exercise  such  other  powers  for  the  well  gov^n- 
ing  of  the  officers  of  the  corporation  as  shall  be  prescribed  by  its 
laws.  May  all  these  acts  be  found  only  in  the  firail  memory  of 
individuals  ? 

The  4th  rule  of  the  fundamental  articles  provides,  that  not  less 
than  seven  directors,  of  whom  the  president,  or  some  person  deputed 
by  him  shall  be  one,  shall  constitute  a  board  for  the  transaction  of 
business ;  but  there  is  no  clause  in  the  charter  requiring  a  board. 
Can  it  be  pretended  that  not  less  than  seven  directors  may  make  a 
board,  and  yet,  that  the  directors  may  act  without  being  assembled 
as  a  board?  Congress  has  not  thought  it  necessary  to  forbid  their 
acting  otherwise  than  as  a  board,  because  the  whole  law  of  corpora- 
tions forbids  it 

In  the  event  of  making  unlawful  loans,  the  directors  are  made 
personally  responsible ;  but  those  are  exempted  who  were  absent,  or 
who  dissented  from  the  resolution  or  act  whereby  the  same  was  so 
contracted  or  created. 

No  clause  in  the  charter  directs  that  loans  shall  be  created  only  by 
writing.  The  bond  of  the  debtor  may  be  said  to  be  sufficient  Yet 
this  clause  is  obviously  drawn  in  the  idea  tiiat  all  the  proceedings 
on  the  subject  would  necessarily  be  in  writing.  The  absentees  and 
dissentients  are  excused.  How  is  this  absence  or  dissent  to  be 
proved  ?     Is  it  to  depend  on  vague  and  uncertain  memory  ? 

The  same  observations  apply  to  the  limitations  and  restarictions 
which  are  found  in  the  9th  and  10th  rules  of  the  fundamental 
articles. 

The  13th  rule  declares  that  semiannual  dividends  shall  be  made, 
but  does  not  direct  tiiat  they  shall  be  declared  in  writing.  May  the 
bank  so  manage  its  affairs,  that  no  trace  of  these  dividends  shall  be 
found  on  its  books  ? 

The  16th  rule  declares  that  no  stockholder,  unless  he  be  a  citizen 
of  the  United  States,  shall  vote  in  the  choice  of-  directors,  but  does 
not  direct  that  written  lists  shall  be  taken.  May  they  be  dispensed 
with?  Is  the  question  who  has  voted  to  depend  on  recollection 
solely  ? 

The  23d  section  subjects  the  books  of  the  corporation  to  the 

inspection  of  a  committee  of  either  house  of  congress.    But 

[  *  110  ]  *  there  is  no  clause  in  the  charter  which  directs  the  corp<Mra- 

tion  to  keep  any  books.     May  this  be  set  up  as  an  excuse 

for  not  opening  books,  containing  their  transactions,  for  the  inspection 

of  a  committee  of  congress  ? 

Ho',v  are  we  to  account  for  all  these  strange  omissions  ?     Strange 
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aDd  Qoaccoantable  tbey  -would  certainly  be,  on  any  other  hjrpothesis 
than  that  the  law  of  its  being  required  that  it  should  speak  and  act 
by  writing.  Aware  of  this,  congress  did  not  deem  it  necessary  to 
enjoin  upon  it  that  it  should  act  in  the  only  mode  in  which  its  organs 
enabled  it  to  act,  and  that  it  should  abstain  from  what  its  organs  did 
not  enable  it  to  do. 

It  may  be  said  that  although  certain  things  ought  to  appear  in 
writing,  it  is  not  necessary  that  all  the  transactions  of  a  bank  should 
60  appear ;  and  the  assent  of  the  directors  to  the  bonds  given  by  their 
cashiers  need  not  appear.  Such  grave  acts  or  omissions  as  may 
jnstify  the  suing  out  a  scire  facias^  to  vacate  the  charter,  ought  to  be 
evidenced  by  their  records;  but  such  unimportant  acts  as  taking 
bonds  from  their  officers  need  not  appear.  These  may  be  inferred. 
I  do  not  concur  in  this  proposition.  I  neither  admit  the  distinction 
which  has  been  alleged,  nor  do  I  admit  that  the  bond  of  a  cashier  is 
to  be  classed  with  unimportant  transactions.  Congress  has  not  pre- 
scribed the  intrinsic  importance  which  shall  entitle  any  transaction 
of  a  bank  to  a  place  on  its  record,  but  has  legislated  on  the  idea  that 
a  record  of  its  proceedings  will  be  kept.  And  if  such  a  distinction 
could  be  found,  the  bonds  of  officers,  intrusted  with  all  the  money  of 
the  bank,  are  among  the  most  interesting  of  its  duties.  Congress  has 
manifested  this  opinion,  by  enacting,  that  ^  Each  cashier  or  treasurer, 
before  he  enters  upon  the  duties  of  his  office,  shall  be  required  to  give 
bond,  with  two  or  more  sureties,  to  the  satisfaction  of  the  directors, 
in  a  sum  not  less  than  $50,000,  with  a  condition  for  his  good  beha- 
vior, and  the  faithful  performance  of  his  duties  to  the  corporation." 

Ck>ngress,  then,  considered  the  bonds  to  be  ^ven  by  the  cashiers  as 
a  subject  of  real  importance ;  and  congress  was  right  in  this  opinion. 
It  requires  very  little  knowledge  of  the  interior  of  banks,  to 
know  that  the  interests  of  the  stockholders  •are  committed,  [  •111  ] 
to  a  very  great  extent,  to  these  and  other  officers.  It  was 
and  ought  to  have  been  the  intention  of  congress  to  secure  the 
goyernment,  which*  took  a  deep  interest  in  this  institution,  and  to 
secure  individuals  who  embarked  their  fortunes  in  it  on  the  faith  of 
govermnent,  as  far  as  possible,  from  the  mal-practices  of  its  officers. 
One  of  the  means  employed  for  this  purpose  is  the  bond  required 
&om  the  cashier.  Axe  the  directors  at  liberty  to  dispense  with  this 
requisition  ?    I  think  they  are  not 

Should  a  committee  of  congress,  on  inspecting  the  books  of  the 
eorporation,  find  that  cashiers  were  acting  without  bonds,  would  not 
such  gross  negligence,  such  utter  disregard  of  the  positive  mandate 
of  the  law,  furnish  serious  cause  for  a  scire  facias  to  vacate  Hxe 
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It  has  been  urged  that  the  role  for  which  the  defendants  contend 
would  break  in  upon  all  the  usages  of  the  bank,  invalidate  aD  the 
notes  they  have  discounted,  and  destroy  their  liability  for  deposits. 

I  do  not  think  so.  I  do  not  profess  to  understand  banking  oper- 
ations ;  but  I  think  the  counsel  for  the  defendants  has  plainly  shown 
that  not  a  single  note  is  discounted  without  evidence,  in  writing,  on 
the  note  itself  or  on  the  books  of  the  bank,  or  on  both.  It  is  admit- 
ted that  the  official  acts  of  the  officers  of  the  bank  are  binding,  and, 
of  course,  written  memorandums  made  by  such  officer,  in  pursuance 
of  orders  of  the  board,  whether  on  the  note  itself  or  in  a  book,  is  a 
corporate  act,  is  written  evidence  of  such  order  of  the  board  of  direc- 
tors as  the  writing  imports.  The  counsel  for  the  defendant  has,  I 
think,  shown  from  ''the  rules  and  regulations  for  conducting  the 
business  of  the  Bank  of  the  United  States,"  as  well  as  from  the 
practice  under  those  rules,  that  all  transactions  of  that  character  are, 
as  they  ought  to  be,  in  writing.  He  has  shown  also,  conclusively,  as 
I  think,  that  full  provision  is  made  both  for  general  and  special 
deposits ;  and,  in  my  judgment,  every  difficulty  of  this  description  is 
removed  by  the  23d  rule,  which  shows  that  a  regular  record  is,  as  it 
ought  to  be,  kept  of  all  the  proceedings  of  the  board  of  directors. 
So  much  of  that  rule  as  applies  to  this  subject  is  in  these  words. 

"  The  proceedings  of  the  board  of  directors,  when  con- 
[  *  112  ]  ducting  *  their  business  as  a  deliberative  body,  shall  be 
governed  by  the  following  articles :  — 

^  1.  When  the  president  takes  the  chair,  the  members  shall  take 
their  seats. 

^  2.  The  minutes  of  the  preceding  meeting  shall  be  read  before  the 
board  proceeds  to  any  other  business;  and  no  debate  shall  be  admit- 
ted, nor  question  taken  at  such  reading,  except  as  to  errors  and 
inaccuracies.  The  state  of  the  bank  shall  then  be  read,  and  the 
discounts  settled." 

The  board,  then,  does  act  as  a  deliberative  body,  and  does  keep  a 
minute  of  its  proceedings,  which  are  to  be  read  Over  and  corrected. 
On  what  subject  does  the  board  deliberate,  if  not  on  the  measures 
which  are  to  be  taken  for  the  security  of  its  debts,  and  on  the  suffi- 
ciency of  the  sureties  in  the  bonds  given  by  the  officers  who  have  the 
management  of  its  funds  ?  Most  especially  is  it  bound  to  deliberate 
on  the  bonds  to  be  given  by  the  cashiers  of  the  bank.  This  is  a 
subject  on  which  the  directors  are  particularly  commanded  to  exercise 
their  judgment,  by  one  of  the  fundamental  articles  of  the  constitution 
of  the  corporation.  That  article  requires  that  ''each  cashier  or 
tareasurer,  before  he  enters  upon  the  duties  of  his  office,  shall  be 
required  to  give  bond,  with  two  or  more  sureties,  to  the  satisfaction 
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of  the  directors,  in  the  sum  of  $50,000,  with  a  condition,"  &;c.  Is 
not  the  sufficiency  of  this  bond,  then,  most  especially  a  subject  for 
deliberation  ?  If  it  be,  how  is  this  deliberation  to  be  conducted  ? 
The  rules  prescribe  the  mode  with  precision,  and  go  so  far  as  to 
diiect  that  '^  at  the  request  of  any  two  of  the  board,  the  names  of  the 
members  who  make  and  second  a  motion,  shall  be  entered  on  the 
minutes."  The  bond  must  be  offered,  and  the  question  ought  to  be 
put,  and  must  be  put,  whether  it  shall  be  accepted*  The  acceptance 
is  necessary  to  the  completion  of  delivery,  and  is  the  only  proof 
which  can  be  given  of  that  fact,  unless  it  be  delivered  to  an  attorney 
previously  appointed  by  a  board  to  receive  it  Acceptance,  undoubt- 
edly includes  approbation,  but  is  the  deliberate  act  of  the  board, 
and  must  appefur  in  their  minutes.  If  it  must,  a  copy  of  those  min- 
utes is,  in  a  suit  brought  by  the  bank,  the  only  admissible  evidence 
of  the  fact. 

*  I  think  it  worthy  of  remark,  that  among  these  rules  and  [  *  113  ] 
regolations,  not  one  is  found  which  ordains  that  a  record 
shall  be  kept,  in  which  the  proceedings  of  the  directors  shall  be 
inserted.  They  are  framed  upon  the  idea  that  one  must  be  kept 
We  find  them  speakiug  of  the  minutes,  as  if  their  existence  was  in- 
dispensable and  need  not  be  prescribed.  Imitating  the  charter,  in 
this  respect,  it  was  deemed  unnecessary  to  ordain  that  a  being  should 
^Tite,  whose  organization  gave  it  not  the  means  of  transacting 
business  otherwise  than  by  writing. 

The  counsel  for  the  plaintiffs  has  sought  to  escape  the  almost 
insuperable  difficulties  which  must  attend  any  attempt  to  maintain 
the  proposition  that  a  corporation  aggregate  can  act  without  writing, 
by  insisting  that  the  directors  are  not  the  corporation,  but  are  to  be 
considered  merely  as  individuals  who  are  its  agents. 

If  this  proposition  can  be  successfully  maintained,  it  becomes  a 
talisman,  by  whose  magic  power  the  whole  fabric  which  the  law  has 
erected  respecting  corporations  is  at  once  dissolved.  In  examining 
it,  we  encounter  a  difficulty  in  the  commencement  Agents  are 
constituted  for  special  purposes,  and  the  extent  of  their  power  is  pre- 
scribed, in  writing,  by  the  corporate  body  itself.  The  directors  are 
elected  by  the  stockholders,  and  manage  all  their  affairs,  in  virtue  of 
the  power  conferred  by  the  election.  The  stockholders  impart  no 
authority  to  them,  except  by  electing  them  as  directors.  But,  we  are 
told,  and  are  told  truly,  that  the  authority  is  given  in  the  charter. 
The  charter  authorizes  the  directors  to  manage  all  the  business  of  the 
corporation.  But  do  they  act  as  individuals,  or  in  a  corporate  char- 
acter? If  they  act  as  a  corporate  body^  then  the  whole  law  applies 
to  them  as  to  other  corporate  bodies.     If  they  act  as  individuals, 
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then  we  have  a  oaqporation  which  never  acts  in  its  coiporate  character, 
except  in  the  instances  of  electing  its  directors  or  instructing  them. 
The  corporation  possesses  many  important  powers,  and  is,  as  a  cor- 
poration, to  perform  many  important  acts,  scarcely  one  of  which  is 
to  be  performed  in  a  corporate  character.  They  are  all  to  be  performed 
by  agents,  acting  as  individoals,  under  general  powers  confenred  by 

the  charter. 
[  *  114  ]  It  cannot  escape  notice  that  this  rule,  if  it  be  one,  would 
apfrfy  to  almost  all  corporations  aggregate,  and  would  abol- 
ish the  distinction  Ti^hich  has  been  taken  between  those  which  act  by 
an  individual,  and  those  which  act  by  an  a^regate  of  persons.  The 
first  partakes  of  the  qualities  of  a  sole  corporation,  the  last  of  a  cor- 
poration aggregate. 

This  rule  would  apply  to  almost  every  corporation  aggregate  which 
exists,  or  which  ever  has  existed.  The  exceptions  are  the  very  few 
in  which  all  the  members  are  active,  or  in  which  the  corporation  acts 
by  a  single  individual  who  is  its  head.  All  others  act  by  boards 
usually  described  in  the  charter.  If  the  president  and  directors  of 
the  Bank  of  the  United  States  act  as  individuals,  then  it  would  seem 
that  the  managers  of  every  other  corporation,  being  in  like  manner 
created  by  charter,  and  being  in  like  manner  empowered  by  charter 
to  transact  all  the  affairs  of  the  corporation,  would  likewise  act  as 
individuals,  and  the  whole  doctrines  of  the  law  upon  the  subject 
would  find  nothing  to  which  they  are  applicable. 

But  these  doctrines  grow  out  of  adjudged  cases,  and  courts  have 
always  considered  those  official  agents  whose  powers  are  described 
in  the  charter,  and  who  act  collectively,  as  acting  in  a  corporate  char- 
acter. The  idea  has,  I  believe,  never  before  been  suggested,  that 
their  acts  were  to  be  treated  as  the  acts  of  individuals.  They  do  not 
appear  as  individual  acts ;  they  are  not  in  the  name  of  individuals, 
but  of  the  corporate  body.  lu  all  the  cases  which  have  come  before 
this  court,  that  of  The  Bank  of  Columbia  r.  Patterson's  Adminis- 
trators, 7  C.  299,  as  well  as  all  others,  directors  are  considered  as 
acting  in  their  corporate  character.  In  the  cases  in  England,  where 
the  Bank  of  England  has  been  a  party,  and  in  all  others,  the  same 
view  has  always  been  taken  of  the  subject 

The  president  and  directors  form,  by  the  charter,  a  select  body,  in 
which  the  general  powers  of  the  corporation  are  placed.  This  body 
is,  I  think,  the  acting  corporation ;  and,  according  to  the  4th  article 
of  the  fundamental  rules,  seven  of  them,  including  the  president,  or 
the  director  deputed  by  the  president,  are  necassary  to  constitute  a 
board.  The  act  of  the  major  part  of  the  board,  is  the  act  of  the 
whole,  and  binds  the  corporation;   but  this  act  must,  on  general 
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*pniiciplesy  be  done  at  one  and  the  same  time,  and  at  a  [*115] 
regular  meeting  held  for  the  purpose.  Kyd.  Corp.  309.  Its 
validity  depends  on  the  legal  constitution  of  the  board,  and  on  its 
being  the  act  of  the  body.  These  essential  requisites  must  be  shown; 
and  to  show  them,  the  board  must  keep  a  record  of  its  proceedings. 
Were  the  by-laws  silent  on  the  subject,  this  would  be,  as  I  think, 
rendered  indispensable,  by  the  fact  that  it  is  the  act  of  a  corporation 
aggregate. 

If  there  must  be  a  record  of  their  proceedings,  and,  even  were  this 
necessity  not  absolute,  if  the  by-laws  show  that  there  is  one,  it  follows 
that  this  record,  not  the  oral  testimony  of  the  members  or  of  by- 
standers, must  prove  their  acts.  Their  acceptance  of  any  deed  or 
ttieir  assent  to  any  contract,  if  it  be  their  own  act,  must  appear  on 
this  record ;  if  it  be  by  agents  authorized  for  the  purpose,  the  vote 
giving  the  authority  must  appear  in  like  manner. 

The  6th  article  of  the  fundamental  rules  directs  that ''  each  cashier 
or  treasurer,  before  he  enters  upon  the  duties  of  his  office,  shall  be 
required  to  give  bond,  with  two  or  more  sureties,  to  the  satisfaction 
of  the  directors,  in  a  sum  not  less  than  fifty  thousand  dollars,  with  a 
condition,"  &c. 

As  the  bond  is  to  be  given  before  the  cashier  enters  upon  the 
duties* of  his  office,  it  must  be  given  before  he  can  rightfully  perform. 
any  official  act ;  and  it  will  be  admitted  that  the  sureties  to  an  offi- 
cial bond  are  responsible  only  for  the  official  acts  of  the  officer.  This 
bond  cannot  be  given  till  it  is  received,  for  they  are  different  and 
equally  necessary  parts  of  one  and  the  same  act ;  but,  if  it  could,  the 
law  specially  requires  that  it  shall  be  "to  the  satisfaction  of  the 
directors."  The  ^^satis&iction"  must  be  as  to  the  sufficiency  of  the 
sureties,  for  the  amount  of  the  penalty  is  fixed  by  law.  This  is  a 
subject  on  which  the  judgment  of  the  directors  must  be  exercised, 
and  it  can  be  exercised  only  at  a  regular  meeting  of  a  board  legally 
constituted.  This  must  appear  by  the  record.  Any  opinion  given 
otherwise  is  the  opinion  of  individual  members,  but  is  not  the  corpo- 
rate opinion  of  the  board,  is  not  a  corporate  act  binding  on  the  cor- 
poration, or  of  which  the  corporation  can  avail  itself. 

It  appears  to  me  that  the  bond  must  be  received  and  approved  by 
the  board,  before  the  cashier  can  regularly  perform  any  offi- 
cial act.  This  reception  and  approbation  are  *  required  by  [  •  116  ] 
the  law  which  enables  the  corporation  to  act.  They  can- 
not be  dispensed  with.  That  they  have  been  performed  must  be 
proved  or  presumed.  If  they  have  been  performed,  they  are  upon 
record,  for  the  very  act  of  performance  places  them  upon  record* 
This  record,  or  an  authentic  copy  of  it,  must,  according  to  the  rules 
of  evidence,  be  produced,  that  it  may  prove  itself. 


7J  SUPREME  COURT  OF  THE  UNITED  STATES. 


Waiiams  v.  KdniL    IS  W. 


May  its  existence  be  pfesumed  in  tius  case  ? 

The  corporation  which  claims  this  presomption,  keeps  the  lecoard, 
and  is  now  in  possession  of  it  if  it  exists.  No  rule  of  evidence  is 
nuMre  familiar  to  the  profession  than  that  a  paper  cannot  be  presumed 
nnder  snch  circomstances. 

I  have  stated  the  view  which  was  taken  by  the  dicoit  conrt  of 
this  case.  I  have  only  to  add  that  the  law  is  now  setded  otherwise, 
perhaps  to  the  advancement  of  public  convenience.  I  acquiesce,  as 
I  ought,  in  the  decision  which  has  been  made,  though  I  could  not 
concur  in  it 

1P.46;  7P.3S;  ISP.  519;  SH.S9S;  6H.901;  9H.17S;  15  H.  14S. 


Williams  v»  Nohbis. 
la  W.  117. 

The  written  opinion  of  a  state  ooort,  filed  among  ihe  papen,  is  not  a  part  of  tbe  record,  and 
cannot  be  examined  nnder  die  S5tli  section  of  the  Jadidarf  Act,  (1  Stats,  at  Laige,  S5,) 
to  ascertain  the  questions  decided. 

An  Older  made  bj  a  conrt  of  a  State,  after  the  reraoral  of  the  reec»d  bj  a  writ  of  error,  not 
bj  waj  of  amendment,  but  introdadng  new  matter,  cannot  be  deemed  a  part  of  the  record. 

It  must  appear  by  the  record  that  one  of  die  specific  questions  described  in  the  25th  sec^- 
tion  of  the  Judiciary  Act  necessarily  arose,  and  was  determined  adreiaelj  to  the  right,  &c 
daimed  under  the  constitution,  or  some  law  or  treaty  of  the  United  Sutes ;  otherwise,  this 
conrt  has  not  jurisdiction. 

This  cause  was  argued  by  White  and  JEalan,  for  the  plaintiff,  and 
by  Benton  and  Polkj  for  the  defendant. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  a  judgment  rendered  in  the 
[  *  118  ]  *  highest  court  for  the  State  of  Tennessee ;  consequently, 
this  court  can  exercise  no  other  jurisdiction  in  the  case  than 
is  given  by  tbe  2dth  section  of  the  Judiciary  Act 

The  counsel  for  the  plaintiff  in  error  contend,  1.  That  an  act  of 
congress  has  been  drawn  into  question  in  the  state  court,  and  that 
the  decision  has  been  against  that  act 

2.  That  an  act  of  the  legislature  of  Tennessee,  which  impairs  the 
obligation  of  a  contract,  has  been  drawn  into  question,  and  that  the 
decision  has  been  in  favor  of  the  party  claiming  under  that  act 

As  preliminary  to  a  consideration  of  these  points,  it  is  necessary  to 
inquire  whether  some  additional  papers,  which  have  been  brought  up 
by  a  certiorari^  constitute  a  part  of  the  record. 

These  papers  are :  the  opinion  of  one  of  the  judges,  which  is  sup- 
posed to  have  been  delivered  and  filed  as  the  opinion  of  the  court 
that  decided  the  cause ;  and  some  proceedings  which  took  place  in 
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the  same  court  after  the  record  had  been  removed  into  this  conrt  by 
writ  of  eiTor. 

1.  Is  the  opinion  a  part  of  the  record? 

Ab  a  general  proposition,  every  gentleman  of  the  profession  will^ 
without  hesitation,  answer  this  question  in  the  negative.  An  opinion 
not  given  to  the  jury,  pronounced  after  a  verdict  was  rendered,  and, 
consequently,  having  no  influence  on  that  verdict,  which  states  merely 
the  course  of  reasoning  which  conducted  the  court  to  its  judgment, 
may  explain  the  views  and  motives  of  the  court,  but  does  not  form  a 
part  of  its  judgment,  and  cannot  constitute^  a  part  of  the  record. 

The  counsel  for  the  plaintiff  does  not  contend  for  the  general  prin- 
ciple, but  insists  that  an  act  of  the  legislature  of  Tennessee  makes 
the  opinion  a  part  of  the  record  in  the  courts  of  that  State. 

An  act  passed  in  the  year  1809,  <<  to  establish  drcuit  courts,  and  a 
supreme  court  of  errors  and  appeals,"  enacts,  *'that  the  judges  of  the 
oonrt  of  errors  and  appeals,  as  well  as  the  circuit  court  judges,  shall, 
as  to  the  decisions  on  all  material  points,  file  their  opinions  in  writing 
among  the  papers  of  the  cause  in  which  such  opinion  may  be  given, 
within  ten  days  from  the  delivering  of  the  same." 

*  This  sentence  amounts  to  no  more  than  a  provision  that  [  *  119  ] 
tiie  opinion  of  the  judges  shall  appear,  and  shall  be  pre- 
served with  the  other  papers ;  but  does  not  make  that  opinion  a  part 
of  what  is  technically  denominated  <*the  record"  more  than  the  other 
papers  in  the  cause  among  which  it  is  filed.  Depositions,  and  exhibits 
of  every  description,  are  papers  in  the  cause,  and,  in  one  sense  of 
the  wcvd,  form  a  part  of  the  record.  In  some  States  they  are 
recorded  by  direction  of  law.  But,  in  a  jury  cause,  they  constitute 
no  part  of  the  record  on  which  the  judgment  of  an  appellate  court  is 
to  be  exercised,  unless  made  a  part  of  it  by  biU  of  exceptions,  or  in 
some  other  manner  recognized  by  law.  But  the  plaintiff  relies  on 
the  succeeding  sentence  as  making  the  opinions  of  the  judges  a  part 
of  the  record.  That  sentence  is  in  these  words :  "And  where  a  writ 
of  error  shall  be  allowed  to  reverse  the  judgment  of  any  circuit  court 
in  any  cause,  the  clerk  thereof  shall  send  a  transcript  of  the  opinion 
of  the  judge  to  the  court  of  errors  and  appeals,  with  the  balance  of 
fte  record  in  the  cause  properly  certified."  It  is  contended  that  the 
words  "  balance  of  the  record,"  show  the  intention  of  the  legislature 
that  the  opinion  of  the  judge  shall  constitute  a  part  of  that  which  is 
technically  the  record. 

The  capacity  of  a  legislature  to  control  the  proceedings  of  courts 
is  not  questioned,  and  if  its  will  be  unequivocally  declared,  that  will 
most  be  obeyed ;  but  in  construing  a  law,  implications  are  not  to  be 
drawn  frpm  careless  expressions,  which  would  produce  unreasonable 
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results,  and  subvert  the  usual  course  of  legal  proceedings.  Caq  the 
opinion  of  the  judge  introduce  any  fact  into  the  cause  ?  Where  a 
judgment  is  rendered  on  a  special  verdict,  for  example,  can  he,  hy 
an  opinion  filed  ten  days  afterwaxds,  control  the  facts  found  in  that 
verdict  ?  Or  can  he,  by  any  thing  inserted  in  his  opinion,  warrant  any 
legal  inferences  which  the  verdict  itself  would  not  justify,  or  in  any 
manner  change  the  legal  effect  of  the  finding  ?  K  the  opinion  can- 
not produce  these  results,  for  what  purpose  is  it  introduced  into  the 
record  ? 

It  can  be  intrpduced  for  no  other  purpose  than  to  suggest 
[  *  120  ]  to  the  superior  court  those  arguments  which  might  *  other- 
wise escape  its  notice,  which  operated  in  producing  the 
judgment,  and  which,  in  the  opinion  of  the  legislature,  ought  to  be 
weighed  by  the  superior  court,  before  that  judgment  should  be  reversed 
or  ajBSrmed.  If  the  judgment  should  be  correct,  although  the  reason* 
ing  by  which  the  mind  of  the  judge  was  conducted  to  it  should  be 
deemed  unsound,  that  judgment  would  certainly  be  affirmed  in  the 
superior  court  We  cannot,  therefore,  imply  from  the  loose  expres- 
sion which  has  been  cited,  so  extraordinary  a  result  as  that  the  opinion 
of  the  court,  filed  after  judgment,  as  an  argument,  should  be  consid- 
ered as  a  part  of  what  is  technically  denominated  the  record,  or  should 
be  a  supplement  to  the  verdict  In  the  present  case,  the  opinion  which 
was  filed  has  been  inspected,  and  seems  to  have  been  founded  on  a 
construction  of  the  laws  of  the  State,  without  calling  into  question 
the  constitution  of  the  United  States  or  any  act  of  congress.  This, 
however,  is  not  relied  on,  because,  as  has  been  stated,  the  opinion 
has  no  other  influence  on  the  cause  than  it  would  have  had  if  pub- 
lished in  a  book  of  reports* 

If  the  court  could  have  doubted  on  the  proper  construction  of  this 
section,  the  fact  that  it  has  never  been  understood  in  the  courts  of 
the  State  in  the  sense  for  which  the  counsel  for  the  plaintiff  in  error 
now  contends,  would  be  conclusive  on  the  question.  It  is  also  not 
entirely  unworthy  of  remark  that  so  much  of  the  section  as  requires 
the  judges  of  the  circuit  court  to  file  their  opinions  in  writing,  was 
repealed  before  the  judgment  in  this  case  was  pronounced ;  conse- 
quently that  part  of  the  section  which  contains  the  words  by  which 
the  doubt  was  created,  form  no  longer  a  part  of  the  law. 

The  certiorwri  has  also  brought  up  a  supplemental  record,  which 
contains  a  motion  made  in  the  state  court  by  the  plaintiff  in  error, 
after  the  cause  had  been  removed  into  this  court,  to  amend  the  record 
or  entries  of  the  judgment,  by  inserting  the  questions  which  were 
decided  by  the  judges.  The  reasons  for  and  against  this  motion  are 
spread  upon  the  record;  smd  the  facts,  which  would  give  jurisdiction 
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to  this  court,  are  asserted  by  the  one  party  and  denied  by 

the  *  other.     The  coort  took  time  for  adrisement,  and  does  [  *  121  ] 

not  appear  to  have  granted  or  rejected  the  motion. 

This  court  is  decidedly  of  opinion  that  no  orders  made  in  the 
oooit  of  the  State,  after  the  removal  of  the  record  into  this  court  by 
writ  of  error,  not  made  by  way  of  amendment,  but  introducing  new 
matter)  could  be  brought  into  it  or  could  in  any  matter  affect  it. 
The  cause  must  be  tried  on  the  record  as  it  stood  when  removed, 
not  upon  the  subsequent  proceedings  which  were  pressed  in  the  state 
court  after  its  final  judgment  was  given.  In  the  present  case,  nothing 
is  before  the  court  but  the  original  record. 

That  record  exhibits  a  caveat  against  the  issuing  of  a  grant  on  a 
survey,  made  for  the  defendant,  and  assigns  yarious  causes  why  it 
should  not  be  issued.  The  plaintiiT  claimed  under  a  patent  from  the 
State  of  Tennessee ;  and  the  caveat  was  the  proper  process  to  con- 
test the  right  of  the  defendant  On  the  trial,  a  jury,  in  pursuance 
of  ike  act  of  the  legislature  of  that  State  of  1807,  c.  1,  s.  8,  was 
'^  impanelled  and  sworn  for  finding  such  facts  as  are  material  to  the 
cause,  and  not  agreed  on  by  the  parties."  The  jury  found,  1.  That 
on  the  3d  day  of  May,  1784,  Ezekiel  Norris  made  his  entry  in  the 
office  of  John  Armstrong,  entry  taker  of  western  lands,  reciting  the 
words  of  the  entry.  Li  the  margin,  the  following  words  cure  inserted, 
"detained  for  non-payment." 

2.  That  on  the  18th  of  November,  1815,  a  duplicate  warrant  of 
survey  was  issued  by  the  commissioner  of  West  Tennessee,  to  the 
said  Noiris,  a  copy  of  which  is  annexed. 

3.  The  third  fact  is,  that  the  entry  was  special ;  and  the  4th,  that 
the  tract  of  land  which  the  entry  called  to  adjoin  was  notorious. 

5.  That  the  original  warrant  No.  2047,  to  Ezekiel  Noiris,  issued 
and  was  filed  in  the  comptroller's  office  of  North  Carolina,  without 
any* indorsement  thereon;  that  it  was  detained  for  non-payment. 
The  copy  of  the  warrant  is  found,  and  is  incomplete,  being  without 
the  signature  of  John  Armstrong,  the  entry  taker. 

The  caveatee  required  the  jury  to  find,  as  a  fact,  that  the  purchase 
money  was  paid  by  Norris,  and  that  the  memorandum  in 
the  margin,  "  detained  for  non-payment,"  was  a  *  fraudulent  [  *  122  ] 
entry.  The  jury  refuse  to  find  this  fact,  and,  in  its  stead, 
find  ^  that  it  is  not  proved  to  them  that  the  consideration,  at  the  rate 
of  jCIO  per  hundred  for  every  hundred  acres,  for  the  entry  of  the  said 
Ezekiel  Norris,  in  question,  was  duly  paid  to  John  Armstrong,  entry 
taker,  &c.,  and  that  afterwards  it  was  falsely  and  fraudulently  inserted 
in  the  margin  of  the  entry  book  containing  said  entry,  and  opposite 
to  the  same,  by  some  person,  *  detained  for  non-payment.' " 
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The  act  of  North  Carolina^  which  authorized  entries  to  be  made  in 
John  Armstrong's  oflSice,  contains  the  following  enactment:  That 
every  person  claiming,  before  he  shall  be  entitled  to  enter  a  claim  for 
any  of  the  said  lands,  shall  pay  into  the  hands  of  the  entry  taker,  at 
the  rate  of  ten  pounds  in  specie,  or  in  specie  certificates  at  their 
nominal  value,  &c,  for  every  hundred  acres  so  entered. 

The  19th  section  directs  every  entry  taker  within  the  Siate  to 
make  out  and  deliver  to  the  surveyor,  on  or  before  the  first  day  of 
April  and  the  first  day  of  October  annually,  the  warrants  for  the 
several  entries,  (which  are  not  disputed,)  made  in  his  office,  with  an 
indorsement  prescribed  by  law,  showing  the  number  and  date  of  the 
entry. 

The  circuit  court  for  the  county  of  Lincoln  decided  that  Williams, 
the  caveator,  had  the  better  right  This  judgment  was  earned  to  the 
court  of  errors  and  appeals,  by  writ  of  error,  where  it  was  reversed, 
and  the  caveat  dismissed. 

That  judgment  is  now  before  this  court ;  and  in  considering  it  we 
are  confined  to  the  inquiry,  whether  the  record  shows  any  miscon* 
struction  of  an  act  of  congress  or  of  the  constitution  of  the  United 
States. 

In  1789,  North  Carolina  ceded  her  western  territory  to  the  United 
States,  reserving  to  herself  the  right  of  perfecting  titles  in  all  cases 
where  entries  had  been  made  according  to  law. 

Under  this  reservation,  several  acts  were  passed,  directing  warrants 
of  survey  to  be  issued  on  entries  made  in  John  Armstrong's  office, 
where  the  purchase-money  had  been  or  should  be  paid. 

In  1796,  Tennessee  was  erected  into  a  State.  In  1803,  North 
Carolina  entered  into  a  compact  with  the  State  of  Ten- 
[  *123  ]  nessee,  *in  which  the  former  ceded  to  the  latter  the  power 
to  issue  grants  and  perfect  titles  to  all  claims  of  land  lying 
in  the  said  State,  which  power  had  been  reserved  to  herself  by  Nwth 
Carolina,  in  her  acts  ceding  her  then  western  territory  to  the  United 
States.     This  compact  was  assented  to  by  congress. 

In  1806,  congress  passed  an  act  ceding^  to  the  State  of  Tennessee 
all  the  rights  of  congress  to  lands  lying  east  and  north  of  a  line 
described  in  the  act 

The  land  in  controversy  is  within  the  territory  thus  ceded  by 
congress. 

K  any  stipulation  in  the  compact  between  North  Carolina  and 
Teimessee  could  have  affected  the  controversy  between  Williams 
and  Norris,  it  must  have  been  because  the  title  of  Norris  came  with- 
in the  reservation  made  by  the  State  of  North  Carolina,  in  her  act  of 
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cession  to  congress.  That  reservation  was  the  subject  of  the  com- 
pact As  the  controversy  was  not  between  two  persons,  claiming 
under  North  Carolina,  but  between  a  person  claiming  under  North 
Candina  and  one  claiming  under  the  State  of  Tennessee,  and  the 
decision  was  in  favor  of  the  title  set  up  under  North  Carolina,  we 
cannot  perceive  how  that  decision  can  be  considered  as  a  violation 
of  the  compact  North  Carolina  stipulates  that  tities  should  be 
issued  by  the  State  of  Tennessee,  for  lands  to  which  there  were  valid 
claims  under  her  laws,  and  for  which  patents  might  have  been  issued 
by  her,  had  the  compact  not  been  made.  If  the  titie  of  Norris  was 
valid,  according  to  the  laws  of  North  Carolina,  then  the  decision  in 
his  favor  is  in  pursuance  of  the  compact ;  if  it  was  not  valid,  accord- 
ing to  those  laws,  then  the  case  is  not  within  the  compact  In 
eidier  view  of  it,  the  compact  has  not  been  violated. 

The  act  which  gives  the  sanction  of  congress  to  this  agreement, 
also  cedes  to  Tennessee  a  large  territory,  comprehending  the  lands 
in  coniioversy.  This  cession  is  made  on  several  conditions,  one  of 
which  respects  all  existing  claims  to  lands  under  the  State  of  North 
Carolina.  Its  operation  is  understood  to  be,  so  far  as  it  can  affect 
the  case  now  before  the  court,  precisely  the  same  with  that  of  the 
compact  between  the  two  States.  The  same  observations 
*ap^y  to  it  as  were  applied  to  that  instrument  The  titie,  [  *  124  ] 
for  the  benefit  of  which  it  was  intended,  if  it  has  any 
influence  in  the  case,  has  prevailed.  Consequentiy,  neither  the 
compact  between  the  States,  nor  the  act  of  congress  which  assents 
to  that  contract,  and  which  confers  on  the  State  of  Tennessee  the 
power  to  perfect  tities  in  the  district  of  country  which  comprehends 
fte  lands  in  controversy,  can  have  been  violated. 

A  point  of  rather  more  difficulty  remains  to  be  considered.  It  is 
contended  that  the  validity  of  a  statute  of  the  State  of  Tennessee 
has  been  drawn  into  question  in  this  case,  on  the  ground  of  its  being 
repugnant  to  the  constitution,  and  the  decbion  has  been  in  favor  of 
its  validity. 

The  act  supposed  to  be  unconstitutional  is,  '^  an  act  for  the  relief 
ofEzekielNoiris." 

It  is  not  stated  in  the  record  that  the  constitutionality  of  this  act 
^"HB  drawn  in  question ;  and  the  25th  section  of  the  Judiciary  Act 
declares  that  ^  no  error  shall  be  assigned  or  regarded  but  such  as 
appears  on  the  face  of  the  record,  and  immediately  respects  the 
before  mentioned  questions  of  validity,  or  construction  of  the  said 
constitution,"  &c  The  case  of  Miller  t;.  NichoUs,  4  W.  311, 
bas  been  relied  on  to  prove  that  it  is  not  necessary  to  the  juris- 
diction of  the  court  that  the  record  should,  in  terms,  state  a  miscon- 
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Btniction  of  the  act  of  congress,  or  that  it  was  drawn  in  question. 
It  is  sufficient  to  give  the  court  jurisdiction,  that  the  record  should 
show  that  an  act  of  congress  was  applicable  to  the  case. 

The  case  of  Miller  v.  Nicholls  was  a  claim  filed  by  Mr.  Dallas,  the 
attorney  of  the  United  States,  for  a  sum  of  money  brought  into  a 
State  court  of  Pennsylvania,  to  be  disposed  of  by  the  court  The 
money  belonged  to  a  debtor  of  the  United  States,  who  was  also 
indebted  to  the  State  of  Pennsylvania.  The  court  decreed  the 
money  to  the  State,  in  pursuance,  it  is  presumed,  of  an  act  of  the 
legislature,  giving  the  State  a  preference.  The  case  was  brought, 
by  writ  of  error,  into  this  court,  upon  the  allegation  that  the  judg- 
ment was  in  violation  of  the  act  of  congress,  which  gives  priority  to 
the  United  States  in  all  cases  of  insolvency.^  This  court 
[  •  125  ]  dismissed  the  writ  of  error,  because,  the  fact  of  *  insolvency 
not  having  been  shown,  it  did  not  appear  from  the  record 
that  the  act  of  congress,  or  the  constitutionality  of  the  state  law, 
was  drawn  into  question.  The  court  added  that  the  record  need 
not  state,  ill  terms,  a  misconstruction  of  the  act  of  congress,  or  tiiat 
it  was  drawn  in  question. 

The  act  of  congress  applies  to  every  insolvent  debtor  of  the 
United  States,  and  gives  them  priority  as  to  all  the  property  of  the 
debtor  which  he  possessed  when  the  insolvency  took  place ;  but  it 
applies  only  to  cases  of  insolvency.  Had  the  record  shown  that  this 
was  a  case  of  insolvency,  so  that  the  act  of  congress  applied  to  it» 
that  act  must  have  been  misconstrued,  or  its  obligation  denied, 
when  the  court  decreed  the  money  to  the  State  of  Pennsylvania ; 
and  the  court  was  of  opinion  that  the  act  could  not  have  been 
evaded  by  the  omission  to  refer  to  it  in  the  judgment,  or  to  spread  it 
on  the  record. 

To  apply  the  principle  of  that  case  to  tiiis,  it  will  be  necessary  to 
show  that  the  titie  of  Norris  depended  on  the  act  passed  in  his  f avcMr 
by  the  legislatore  of  Teimessee,  and  that  the  act  was  repugnant  to 
the  constitution. 

That  act  is  in  these  words :  '<  Be  it  enacted,"  &c.,  ^  that  the  com- 
missioner of  West  Tennessee  be,  and  he  is  hereby  authorized  to 
issue  to  Ezekiel  Norris,  certificates  or  warrants  to  the  amount  of 
2,280  acres,  being  the  amount  of  two  entries.  No.  2,046  for  1,000 
acres,  and  No.  2,047  for  1,280  acres,  on  which  no  warrants  or  grants 
were  issued ;  provided,  that  the  said  Ezekiel  Norris  shall  produce 
sufficient  evidence  to  the  said  commissioner  that  the  consideration 
for  said  entries  was  paid,  and  that  no  warrant  or  grant  erer  ifisned 
on  said  entries." 


1 1  Stata.  at  Lai^  515. 
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When  this  act  passed,  a  patent  had  been  granted  by  the  State  of 
Tennessee,  to  the  plaintiff  in  eiror,  comprehending  a  part  of  the  land 
covered  by  the  enhy  of  Norris.  If  its  effect  was  to  annul  that  pat- 
ent, and  to  gixe  a  new  title  to  Norris,  the  act  would  come  within  the 
deciaion  of  this  court  in  the  case  of  Fletcher  v.  Peck,  6  C  87,  as  a 
law  impairing  tiie  obligation  of  contracts.  In  determining  whether 
sach  was  its  effect,  it  is  necessary  to  inquire  whether  Norris's  entry 
was  absolutely  void,  or  gave  an  incipient  title,  capable  of 
being  *  carried  into  grant.  If  the  purchase-money  was  [*126] 
paid,  Ihe  entry  was  valid.  If  not  paid,  the  entry  might  be 
void,  or  only  voidable.  The  words  of  the  act  under  which  it  was 
made  have  been  cited,  and  may  admit  of  either  construction.  It  is 
a  question  for  the  legislature  and  courts  of  the  State,  and  its 
decision  the  one  way  or  the  other  would  not  be  repugnant  to  the 
constitution  of  the  United  States.  It  is  apparent  that  the  legislature 
of  Nortii  Carolina  has  not  considered  these  entries,  where  the  pur* 
chase-money  was  not  paid  at  the  time,  as  being  absolutely  void,  but 
has  supposed  them  to  be  capable  of  being  perfected  and- carried  into 
grant,  as  the  legislature  might  direct 

Iq  1794,  the  comptroller  was  directed  to  issue  warrants  in  all  cases 
in  which  the  purchase-money  had  been  paid. 

In  1796,  it  was  enacted  that  no  grants  should  issue  on  warrants 
on  ^tries  made  in  John  Armstrong's  office,  unless  it  should  appear, 
by  Armstrong's  books,  or  other  sufficient  testimony,  that  the  pur- 
chase-money had  been  paid.  The  next  succeeding  section  of  the 
flame  act  authorizes  any  person  entitled  to  such  entry  to  pay  into 
the  treasury  the  amount  or  balance  of  the  purchase-money,  upon 
wfaidi  a  warrant  may  be  issued. 

In  1798,  the  legislature  appointed  commissioners  to  investigate 
the  frauds  suggested  to  have  been  committed  in  the  secretary's  office, 
and  directed  that  no  grant  should  issue  on  warrants  obtained  on 
entries  which  the  commissioners  might  deem  fraudulent. 

The  act  of  1799,  c  7,  s.  16,  directs  warrants  to  issue  on  all 
enties  where  the  requisites  of  the  law  have  been  or  shall  be  com- 
plied with. 

The  legislation  of  North  Carolina,  to  the  year  1808,  proceeds  upon 
the  idea  that  the  entries  made  in  John  Armstrong's  office,  for  which 
the  purchase-money  had  not  been  paid,  were  not  absolutely  void, 
but  might  be  made  good  by  paying  the  puichase-money,  or  such 
part  of  it  as  remained  due.  The  right  seems  to  have  been  con«> 
sideied  as  preserved  and  suspended  until  the  purchase-money  should 
be  paid.  In  this  state  of  things,  the  power  of  perfecting  titleSi 
which  had  been  retained  by  North  Carolina  in  her  cession  act  was 
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transferred  to  Tennessee,  on  condition  that  titles  should  be 
[  •  127  ]  •  perfected,  or  entries  made,  under  the  laws  of  that  State, 
according  to  the  requisites  of  those  lawB. 

In  1806,  c.  1,  s.  45,  the  legislature  of  Tennessee  appointed  commis- 
sioners tb  decide  on  the  validity  of  entries,  with  directions  to  admit 
no  warrants  on  entries  made  in  John  Armstrong's  office,  if  it  may- 
appear  to  the  said  commissioners  that  the  purchase-money  has  not 
been  paid. 

By  the  act  of  1807,  c.  20,  s.  25  and  29,  it  is  enacted,  that  where  it 
shall  appear  to  either  of  the  commissioners,  that  entries  have  been 
made  in  John  Armstrong's  office,  on  which  the  purchase-money  has 
been  paid,  in  whole  or  in  part,  warrants  may  issue  for  so  much  land 
as  has  been  paid  for.  But  it  is  provided  that  the  person  exhibiting 
such  claim,  shall  produce  a  certificate  from  the  comptroller  of  North 
Carolina,  showing  what  sum  was  paid  on  the  said  entry.  This  act 
was  continued  in  force  till  the  1st  of  January,  1815.  In  October, 
1815,  an  act  passed,  directing  that  there  should  be  one  commissioner 
in  East  and.  one  in  West  Tennessee,  each  of  whom  should  exercise 
the  powers  which  had  been  vested  in  commissioners  by  the  act  of 
1806. 

We  do  not  understand  that  the  propriety  or  obligation  of  these 
acts  has  ever  been  questioned  by  the  courts  of  either  North  Carolina 
or  Tennessee.  We  do  not  understand  that  the  courts  of  either  State 
have  ever  questioned  the  legislative  construction  of  the  act,  opening 
the  office  in  which  this  entry  was  made.  That  construction  is,  that 
entries  received  by  John  Armstrong,  though  not  accompanied  by  the 
purchase-money,  were  not  absolutely  void,  but  would  become  valid 
should  the  purchase-money  be  afterwards  paid ;  and  that  such  proof 
of  payment  might  be  received  as  the  legislature  should  prescribe*  It 
cannot  be  doubted  that  numerous  titles  are  held  under  this  construc- 
tion of  the  law.  Its  correctness  or  incorrectness  does  not  seem  to  in- 
volve any  constitutional  question,  or  any  question  which  can  give 
this  court  jurisdiction  in  a  cause  which  has  been  determined  in  a 
state  court 

Had  the  claim  of  Ezekiel  Norris  been  decided  by  the  commissioners 
acting  under  the  general  law,  it  would  probably  never  have  been 
contested.  What  difference  is  there,  so  far  as  respects  its 
[  *  128  ]  constitutionality,  between  the  *  act  passed  in  his  particular 
case,  and  the  act  contidning  a  general  reference  of  all  cases 
of  the  same  description  to  the  commissioner  ?  The  difference  con- 
sists solely  in  this :  the  general  act  admits  no  other  proof  of  payment 
than  a  certificate  firom  the  comptroller  of  North  Carolina ;  the  partic- 
ular act  authorizes  the  commissioner  to  establish  the  claim  on  suffi- 
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dent  evidence ;  that  is,  we  presume,  on  such  evidence  as  is  generally 
admisflible  in  a  court  of  justice.  We  know  of  no  principle  which 
conld  impose  on  the  legislature  of  the  State  the  necessity  of  exacting 
from  the  claimant,  under  an  entry  made  in  John  Armstxong's  office, 
as  indispensable  to  the  establishment  of  his  claim,  a  certificate  from 
the  comptroller  of  North  Carolina,  that  the  purchase-money  had 
been  paid.  The  act  of  1794  left  the  fact  of  payment  open  to  legal 
pr(H)f.  The  act  of  1796  required  that  it  should  appear  by  Armstrong's 
books  or  other  legal  testimony.  If,  then,  the  general  act  of  Ten- 
nessee had  allowed  the  commissioner  to  issue  warrants  on  sufficient 
proof,  such  act  might  have  been  questioned  on  the  ground  of  policyi 
bnt  not  of  right 

If  this  be  correct,  if  the  legislature  might  have  dispensed  with  this 
testimony  in  a  general  law,  why  may  it  not  be  dispensed  with  in  a 
particular  law,  where  its  effect  on  the  cause  is  precisely  the  same  as 
if  it  had  been  general  ?  There  are,  undoubtedly,  great  and  solid  ob- 
jections to  legislation  for  particular  cases.  But  these  objections  do 
not  necessarily  make  such  legislation  repugnant  to  the  constitution 
of  the  United  States. 

The  act  "  for  the  relief  of  Ezekiel  Nonis,"  did  not  authorize  the 
commissioner  to  grant  him  a  certificate  or  warrant  on  bis  entry,  un- 
less he  should  prove  that  the  purchase-money  had  been  paid.  The 
laws  had  preserved  such  entries,  and,  consequentiy,  an  act  to  enable 
the  proprietor  of  one  of  them  to  prosecute  his  claim,  is  not  necessarily 
an  act  impairing  the  obligation  of  a  contract. 

The  question  whether  the  judgment  of  the  commissioner  was  con- 
clusive evidence  that  the  purchase-money  had  been  paid,  is  entirely 
distinct  firom  the  constitutionality  of  the  law,  and  the  decision  of  the 
state  court  upon  it  cannot  be  revised  in  this  court. 

*  We  are  of  opinion  that  this  record  does  not  exhibit  a  [  *  129  ] 
case  of  which  this  court  can  take  jurisdiction,  and  that  the 
writ  of  error  ought,  therefore,  to  be  dismissed. 

2  P.  245, 3S0;  8  P.  292;  4  P.  410 ;  5  P.  190;  «  P.  41 ;  10  P.  368;  5  H.  343. 


MoNTGOMBRT,  Plaintiff  in  Error,  v.  Hernandez  and  others.  Defend- 
ants in  Error. 

12  W.  129. 

Uader  the  25th  section  of  the  Judiciar/  Act,  (1  Stats,  al  Lai)ge,  85  J  it  la  not  erery  miscon- 
strncaon  of  an  act  of  congress  which  can  be  reexamined;  the  decision  must  have  been 
against  some  right,  &c.,  so  claimed  under  snch  an  act. 

This  conrt  cannot  reexamine  the  decision  of  a  state  conrt  allowing  an  action  on  a  manhaTi 
bond  in  the  name  of  the  person  injured. 
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Under  snch  a  bond  the  cause  of  action  does  not  aocme  to  a  party  plaintiffi  whose  judgment 
the  marshal  fails  to  satisfy,  until  the  final  judgment  has  been  rendered,  thon^  he  may 
have  before  that  time  wrongfully  used  money  in  his  hands  bound  for  the  judgment. 

[  •  130  ]       •  This  cause  was  argued  by  Ogden^  for  the  plaintiff  in 
error,  and  by  Key^  for  the  defendants  in  error. 

Trimble,  J.,  delivered  the  opinion  of  the  court 

This  case  is  brought  up,  by  writ  of  error,  from  the  highest  court 
of  law  of  the  State  of  Louisiana. 

The  case  is,  that  the  defendants  in  error  instituted  a  suit,  in  their 
own  names,  in  the  district  court  of  the  State  for  the  first  judicial  dis- 
trict, upon  the  bond  given  by  Michael  Reynolds  to  the  United  States, 
as  marshal  of  the  district  of  Louisiana,  conditioned  to  be  void  upon 
his  "  well  and  faithfully  executing  the  duties  of  his  said  office ; "  and 
the  plaintiff  in  error  having  executed  the  bond,  as  one  of  the  marshaFs 
sureties,  and  the  marshal  having  since  died,  the  suit  was  brought 
against  the  plaintiff  in  error,  and  the  said  Reynolds's  personal  repre- 
sentative. 

The  breach  of  the  condition  of  the  bond  alleged  is,  that,  by  the 
order  of  the  district  court  of  the  United  States  for  the  district  of 
Louisiana,  in  a  suit  in  admiralty,  wherein  the  defendants  in  error 
were  libellants  against  the  schooner  Estrella  and  her  cargo,  the  vessel 
and  cargo  were  directed,  by  the  court,  to  be  sold  by  the  marshal,  and 
the  proceeds  of  the  sale  held  by  the  marshal,  subject  to  the  order  of 
the  court ;  that  the  marshal,  in  pursuance  of  that  order,  sold  the  ves- 
sel and  cargo,  and  received  the  money ;  that  the  court  of  admiralty, 
by  its  final  decree  in  the  cause,  directed  the  vessel  and  cargo,  or  the 
proceeds  thereof,  to  be  restored  to  the  libellants ;  and  that  the  marshal 
had  failed  to  pay  over  to  the  libellants  $3,126,  part  of  the  proceeds, 
as  .was  his  duty,  under  the  final  order  and  decree  of  the  court  The 
suit  having  been  commenced  and  prosecuted,  by  petition, 
[  •  131  ]  according  to* the  practice  of  the  civil  •law  which  prevails  in 
Louisiana,  the  respondent,  Montgomery,  put  in  his  answer, 
admitting  the  execution  of  the  bond,  but  insisting  that,  as  the  bond 
was  executed  to  the  United  States,  and  the  defendants  in  error  no 
parties  to  it,  they  had  no  right  or  interest  in  the  bond,  and  could  not 
sue  for  a  breach  of  the  condition  thereof;  and  denying  the  breaches 
alleged  in  the  petition.  By  a  supplemental  answer,  in  the  nature  of 
a  plea  of  the  act  of  limitations,  Montgomery  alleged,  if  any  breach 
hsud  taken  place,  that  more  than  six  years  had  intervened  since  the 
cause  of  action,  before  the  institution  of  the  suit 

The  record  states,  that  the  jury  sworn  in  the  cause,  after  hearing 
testimony,  and  receiving  a  charge  from  the  court,  returned  a  verdict 
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for  the  defendants  in  error  for  the  sum  of  (3426 ;  for  which  sum 
judgment  was  rendered  upon  the  verdict  in  their  favor.  From  this 
judgment  Montgomery  appealed  to  the  supreme  court  of  the  State, 
where  the  judgment  of  the  district  court  was  affirmed;  and  this 
judgment  is  sought  to  be  reversed  in  this  court  upon  the  present 
writ  of  error. 

On  the  trial  of  the  cause  in  the  district  court,  Montgomery  objected 
to  the  admission,  as  testimony  to  the  jury,  certain  documents  pur- 
porting to  be  accounts  of  the  marshal's  sales  of  The  Estrella  and 
cargo;  and  his  objections  being  overruled,  he  excepted  to  the  opinion 
of  the  court  admitting  the  papers  offered ;  and  his  exception  was 
sealed  and  made  part  of  the  record. 

The  appellate  jurisdiction  of  this  court,  in  cases  decided  in  the 
state  courts,  is  very  special  and  limited  in  its  character.  By  the  25th 
section  of  the  Judiciary  Act,  made  in  pursuance  of  the  constitution, 
it  is  provided :  '^  That  a  final  judgment  or  decree,  in  any  suit  in  the 
highest  court  of  law  or  equity  of  a  State,  in  which  a  decision  in  the 
suit  coald  be  had,  where  is  drawn  in  question  the  validity  of  a 
treaty  or  statute  of  or  an  authority  exercised  under  the  United 
States,  and  the  decision  is  against  their  validity ;  or  where  is  drawn 
in  question  the  validity  of  a  statute  of  or  an  authority  exercised 
under  any  State,  on  the  ground  of  their  being  repugnant  to  the  con- 
stitation,  treaties,  or  laws  of  the  United  States,  and  the 
decision  is  in  favor  of  such  their  *  validity ;  or  where  is  ]  *  132  ] 
drawn  in  question  the  construction  of  any  clause  of  the  con- 
stitation,  or  of  a  treaty,  or  statute  of  or  commission  held  under  the 
United  States ;  and  the  decision  is  against  the  title,  right,  privilege, 
or  exemption,  specially  set  up  by  either  party,  under  such  clause  of 
the  constitution,  treaty,  statute,  or  commission,  may  be  reexamined 
and  reversed  or  affirmed  in  the -supreme  court  of  the  United  States." 

Under  these  provisions,  we  have  no  authority  to  reexamine  the 
whole  case.  We  can  reexamine  so  much  and  such  parts  of  it  only 
as  come  within  some  one  or  other  of  the  classes  of  questions  enu* 
merated  in  the  act  of  congress,  and  so  much  of  the  case  as  must 
necessarily  be  decided  to  arrive  at  such  question. 

It  has  been  insisted,  for  the  plaintiff  in  error,  that  the  question 
raised  upon  the  record,  whether  Hernandez,  not  being  a  party  to  the 
marshal's  bond  given  to  the  United  States,  could  maintain  a  suit 
upon  it  in  his  own  name  only,  without  suing  in  the  name  of  the 
United  States,  for  his  use,  is  a  question  which  can  be  reexamined  in 
this  court  We  are  not  of  that  opinion.  It  is  not  every  miscon- 
stroction  of  an  act  of  congress  by  a  state  court,  that  will  give  this 
ODort  appellate  jurisdiction.     It  is  where  the  party  claims  some  titlei 
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right,  privilege,  or  exemption,  under  an  act  of  congress,  and  the  de- 
cision is  against  such  right,  title,  privilege,  or  exemption. 

In  this  case  the  plaintiff  in  error  did  not,  and  could  not  claim  any 
right,  title,  privilege,  or  exemption,  by,  or  under  the  marshal's  bond, 
or  any  act  of  congress  giving  authority  to  sue  the  obligors  for  a 
breach  of  the  condition ;  or,  at  most,  his  claim  to  exemption  rests 
upon  form,  and  not  substance,  as  the  law  expressly  charges  him,  and 
the  objection  is  only  that  the  name  of  the  United  States  should  have 
been  inserted  for  the  use  of  the  plaintiff 

However  we  might  be  inclined  to  the  opinion  that,  regularly,  and 
in  point  of  form,  the  suit  should  have  been  in  the  name  of  the 
United  States,  for  the  use  of  Hernandez,  we  have  no  jurisdiction  or 
authority  to  reexamine,  and  either  reverse  or  aflirm  the  decision  of 

the  state  court  on  that  ground. 
[  •  133  ]  *  The  only  part  of  the  case  over  which  we  can  rightfully 
exercise  appellate  jurisdiction,  is  that  raised  by  the  supple* 
mental  answer,  pleading  the  prescription  or  bar  of  six  years;  ir. 
which  the  party  claims  an  exemption  under  the  laws  of  the  United 
States,  from  liability  as  surety  of  the  marshal ;  the  decision  in  the 
state  court  being  against  the  exemption  so  specially  set  up  by  him. 

The  act  of  congress  passed  in  1806,^  relating  to  bonds  given  by 
marshals,  enacts :  '<  That  all  suits  on  marshals'  bonds,  if  the  cause  of 
action  has  already  accrued,  shall  be  commenced  and  prosecuted  within 
three  years  after  the  passage  of  this  act,  and  not  afterwards ;  and  all 
such  suits,  in  case  the  right  of  action  shall  accrue  hereafter,  shall  be 
commenced  and  prosecuted  within  six  years  after  the  said  right  of 
action  shall  have  accrued,  and  not  afterwards,"  &c.  IngersoU's  Dig.  402« 

It  is  obvious  that  whether  this  act  of  congress  exempts  the  plain- 
tiff in  and  from  responsibility  or  not,  must  depend  upon  the  time 
when  the  right  of  action  accrued  to  Hernandez  and  Co.,  for  any 
injury  sustained  by  reason  of  the  marshal's  failure  to  perform  his 
duty.  It  was  the  duty  of  the  marshal,  under  the  order  of  the  court 
of  admiralty,  directing  him  to  sell  The  Estrella  and  cargo,  and  hold 
the  proceeds  subject  to  the  future  order  of  the  court,  to  bring  the 
money  into  court  as  soon  as  received  by  him,  in  order  that  it  might 
be  deposited  in  the  Branch  Bank  of  the  United  States.  The  order 
of  the  court  directing  the  marshal  to  hold  the  proceeds  until  the  fur* 
ther  order  of  the  court,  can  only  be  construed  to  mean  that  he 
should  hold  them  in  the  manner  prescribed  by  law.  The  law  directs 
the  money  to  be  deposited  in  the  name  of  and  to  the  credit  of  the 
court;  and  provides,  that  the  money  so  deposited  shall  not  be  drawa 
out  of  bank  without  the  order  of  the  court    The  object  of  the 

*  2  StaU.  at  Lftige,  874. 
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law  WHS  to  prevent  the  officers  of  the  court  from  holding  money,  in 
such  eases  in  their  own  hands,  and  converting  it  to  their  own  use. 
It  was  only  a  partial  execution  of  the  precept  of  the  court  to  sell  the 
vessel  and  cargo ;  its  mandate  was  not  faithfully  performed  until  the 
proceeds  were  brought  into  court  by  him,  in  order  to  be  deposited 
according  to  law,  or  until  he  paid  it  over  to  Hernandez,  as 
•directed  by  the  final  decree  and  order  of  court  The  mar-  [  *  134  J 
shal's  failure  to  bring  in  the  money,  or  pay  it  over  to  Her- 
nandez and  Co.  was  a  violation  of  his  duty,  and  a  breach  of  the 
condition  of  his  bond. 

The  supreme  court  of  the  State  decided,  that  although  the  breach 
of  the  condition  of  the  bond  took  place  more  than  six  years  before 
the  institution  of  this  suit,  yet  the  plaintiff's  right  of  action  did  not 
accme  untU  within  the  six  years ;  and  that,  consequently,  the  act  of 
limitations  constituted  no  bar  to  the  action.  This  court  perfectly 
accords  in  opinion  with  the  supreme  court  of  the  State. 

K  it  be  true  that  the  condition  of  the  bond  was  broken  at  the 
time  the  marshal  failed  to  bring  the  money  into  court  to  be  deposited 
in  the  bank,  or  pay  it  over  to  Hernandez  and  Co. ;  and  if  it  be  true 
that  the  breach  of  the  condition  of  the  bond  was  to  the  injury  of 
Hernandez  and  Co. ;  yet  it  is  not  true  that  Hernandez  and  Co.  had, 
at  that  time,  any  right  of  action.  The  record  of  the  proceedings  in 
the  court  of  admiralty  shows  that  The  Estrella  and  cargo  were  sold, 
and  the  proceeds  received  by  the  marshal ;  and  that  the  suit  was 
finally  decided  in  the  district  court,  on  the  day  of  , 

1817 ;  by  which  final  decree  the  proceeds  were  ordered  to  be  paid 
over  to  Hernandez  and  Co. 

An  appeal  was  presented  from  that  decree  in  this  court ;  where  it 
was  affirmed  at  the  February  term,  in  the  year  1819,  within  less  than 
six  years  before  the  institution  of  this  suit. 

It  is  perfectly  clear  that  Hernandez  and  Co.  had  no  right  to 
demand  of  the  marshal  the  proceeds  of  the  sales,  or  to  sue  for  the 
recovery  thereof,  until  after  the  affirmance  in  this  court  The  right 
of  action  was  suspended  during  the  pendency  of  the  appeal  in  this 
court;  and  during  such  suspension  the  statute  of  limitations  did  not 
nin  against  him. 

We  are,  therefore,  of  opinion,  that  the  supreme  court  of  Jjouisiana 
have  misconstrued  neither  the  act  of  congress  limiting  actions  upon 
marshals'  bonds  to  six  years  from  the  time  the  right  of  action 
accraes,  nor  any  other  act  of  congress,  to  the  prejudice  of  the 
plaintiff  in  error. 

Judgment  affirmed,  with  costs  and  six  per  cent,  damages. 

5  P.  190;  7  H.  738;  9  H.  421  ;  10  H.  811. 
VOL.  YII.  8 
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Winn's  Heirs  v,  Jackson  and  others. 

12  W.  185. 

In  this  case,  on  motion  of  Mr.  WickUife,  the  court  dismissed  a 
writ  of  error  to  the  court  of  appeals  of  the  State  of  Kentucky,  the 
record  showing  that  after  the  judgment  of  the  circuit  court  for  Har- 
rison county  had  been  reversed  by  the  court  of  appeals,  the  case  was 
remanded  to  the  circuit  court  for  further  procedings,  and  so  the 
judgment  was  not  ^  finaL" 

5  P.  190. 


Tbb  Postmaster-General  of  the  United  States  v.  Early 

and  others. 

12  W.  186. 

Under  the  act  of  March  3,  1815,  (8  Stats,  at  Large,  245,  sec.  4,)  the  circait  courts  of  the 

United  States  bare  jurisdiction  of  suits  bj  tbe  postmaster-general,  upon  official  bonds  of 

postmasters. 
Though  a  mistaken  opinion  of  the  legislature  concerning  the  law  does  not  make  the  law, 

yet  it  may  be  so  declared  as  to  operate  infiOuro. 
The  postmaster-general  has  power  to  take  a  bond  from  a  postmaster  for  the  payment  of 

moneys  received  by  him  in  his  official  capacity. 
Including  in  an  official  bond  other  things  which  are  separable  from  the  subjects  for  which  it 

may  lawfully  be  taken,  does  not  necessarily  vitiate  it 

This  was  an  action  of  debt,  commenced  in  the  circuit  court  for 
the  district  of  Georgia,  by  the  district  attorney  of  the  United 
States  for  that  dbtrict,  in  the  name  of  the  postmaster-general  of  the 
United  States,  against  the  defendants,  on  a  bond  executed  by  them, 
in  June,  1820,  to  the  postmaster-general  of  the  United  States,  the 
condition  of  which,  after  reciting  that  Eleazer  Early,  (one  of  the 
coobligors  and  defendants  in  the  suit,)  is  postmaster  at  Savannah, 
provides  that  if  he  shall  perform  the  duties  of  his  office,  ^*  and  shall 

pay  all  moneys  that  shall  come  to  his  hands  for  the  post- 
[  •  137  ]  ages  of  whatever  is  by  law  chargeable  *  with  postage,  to 

the  postmaster-general  of  the  United  States  for  the  dme 
being,  deducting  only  the  commission  and  allowances  made  by  law 
for  his  care,  trouble,  and  charges,  in  managing  the  said  office,"  &c^ 
**  then  the  above  obligation  shall  be  void."  The  breach  assigned 
was,  that  the  said  E.  Early  did  not  pay  to  the  postmaster-general 
the  moneys  which  came  to  his  hands,  as  postmaster  at  Savan- 
nah, but  that  the  sum  of  $7,736.64  was  still  in  arrear  and  unpaid. 
The  defendants  pleaded  to  the  jurisdiction  of  the  court  that  this 
was  ^<  not  a  suit  in  which  the  United  States  are  a  party,  nor  is  the 
debt  declared  on  one  contracted,  authorized,  or  arising,  under  a  law 
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of  the  United  States,  and  over  which  jurisdiction  has  been  given  to 
this  honorable  court."  On  the  argument  of  the  cause  in  the  court 
below,  the  opinions  of  the  judges  of  that  court  were  opposed  upon 
the  question  of  jurisdiction,  and  it  was  certified  to  this  court  for  a 
final  decision. 

The  AUamei^  General  and  WheatoHj  for  the  plaintiiil 

Webster  and  Berrien^  for  the  defendants. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  and,  [  *  144  ] 
after  stating  the  case,  proceeded  as  follows :  — 

The  post-office  .department  was  established  at  the  commencement 
of  the  Revolution,  under  the  superintendence  of  a  postmaster-gen- 
eral, who  was  authorized  to  appoint  his  deputies,  and  was  made 
responsible  for  their  conduct  Soon  after  the  adoption  of  the  present 
government,  in  September,  1789,  congress  passed  a  temporary  act,^ 
directing  that  a  postmaster-general  should  be  appointed,  and  that  his 
powers,  and  the  regulations  of  his  office,  should  be  the  same  as  they 
last  were,  ^'  under  the  resolutions  and  ordinances  of  the  last  congress." 
The  power  of  appointing  deputies,  therefore,  and  the  responsibility 
for  their  conduct,  still  remained  with  the  postmaster-general. 

This  act  was  continued  until  the  first  day  of  June,^  1792.  In 
Febraary,  1792,  an  act  was  passed  detailing  the  duties  and  powers 
of  the  postmaster-general,  and  fixing  the  rates  of  postage.^  It 
directs  his  deputies  to  settle  at  the  end  of  every  three  months,  and 
to  pay  up  the  moneys  in  their  hands ;  on  failure  to  do  which,  it 
becomes  the  duty  of  the  postmaster-general  "  to  cause  a  suit  to  be 
commenced  against  the  person  or  persons  so  neglecting  or  refusing. 
And  if  the  postmaster-general  shall  not  cause  such  suit  to  be  com- 
menced within  three  months  from  the  end  of  every  such  three 
months,  the  balances  due  firom  every  such  delinquent  shall  be 
charged  to  and  recoverable  from  him."  This  act  was  to  take  effect 
on  the  first  of  June,  1792,  and  to  continue  for  two  years.  In  May, 
1794,^  a  permanent  act  was  passed.  It  retains  the  provision  requir- 
ing the  postmaster-general  to  settle  quarterly  with  his  deputies, 
but  omits  that  which  makes  it  his  duty  to  cause  suits  to  be  instituted 
within  three  months  after  failure. 

In  March,  1799,^  the  subject  was  again  taken  up,  and  congress 
passed  an  act,  which  retains  the  clause  making  it  the  duty  of  the 
depnty  postmasters  to  settle  their  accounts  quarterly,  and  reinstates 
that  which  directs  the  postmaster-general  to  cause  suits  to  be  insti- 

^  1  Stats,  at  Large,  70.        s  lb.  1 78.        3  lb.  232.        ^  lb.  354.     &  lb.  783. 
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tuted  against  delinquents ;  snbstituting  six  months  in  the  place  of 
three,  after  the  expiration  of  the  quarter,  under  the  penalty  of  being 
himself  chargeable  with  the  arrears  due  from  such  delin- 
[  •  145  ]  quent  This  *  act  declares  that  all  causes  of  action  arising 
under  it  may  be  sued  before  the  judicial  courts  of  the  sev- 
eral States,  and  of  the  several  tenitories  of  the  United  States. 

In  April,  1810,'  congress  passed  an  act  for  regulating  the  post- 
office  establishment,  which  enacts,  among  other  things,  that  all  suits 
thereafter  to  be  brought  for  the  recovery  of  debts  or  balances  due  to 
the  general  post-office,  should  be  instituted  in  the  name  of  ^'tbe 
postmaster-general  of  the  United  States."  This  act  also  author- 
izes all  causes  of  action  arising  under  it  to  be  sued  in  the  courts  of 
the  States  and  territories. 

In  March,  1815,  congress  passed  "  an  act  to  vest  more  effectually 
in  the  state  courts,  and  in  the  district  courts  of  the  United  States, 
jurisdiction  in  the  cases  therein  mentioned." 

This  act  enables  the  state  courts  to  take  cognizance  of  all  suits 
arising  under  any  law  for  the  collection  of  any  direct  tax  or  internal 
duties  of  the  United  States.  The  4th  section  contains  this  clause : 
"  And  be  it  further  enacted,  that  the  district  court  of  the  United 
States  shall  have  cognizance,  concurrent  with  the  courts  and  magis- 
trates of  the  several  States,  and  the  circuit  courts  of  the  United 
States,  of  all  suits  at  common  law  where  the  United  States,  or  any 
officer  thereof,  under  the  authority  of  any  act  of  congress,  shall  sue, 
although  the  debt,  claim,  or  other  matter  in  dispute,  shall  not 
amount  to  one  hundred  dollars."  On  these  several  acts  the  question 
of  jurisdiction  depends. 

The  suit  is  brought  for  money  due  to  the  United  States ;  and,  at 
any  time  previous  to  the  act  of  1810,  the  suit  for  the  money,  had  no 
bond  been  taken,  might  have  been  brought  in  the  name  of  the  United 
States.  It  is  not  certain  that,  independent  of  the  bond,  it  could  have 
been  instituted  in  the  name  of  any  other  party.  The  courts  of  the 
United  States,  had,  of  course,  jurisdiction.  The  laws  make  it  the 
duty  of  the  postmaster-general  to  '<  cause  suits  to  be  instituted," 
not  to  bring  them ;  and  it  was  not  until  March  1799,^  that  congress 
authorized  these  suits  to  be  instituted  in  the  state  courts.  It  is 
obvious  that  the  right  to  institute  them  in  those  courts,  anterior  to 
the  passage  of  that  act^  was  doubted ;  at  any  rate,  was  not 
[  •  146  ]  exercised ;  for  it  could  not  have  *  been  deemed  necessary 
to  give  expressly  the  power  to  sue  in  those  courts,  had  the 
power  been  admitted  to  exist,  and  been  commonly  exercised.  We 
must  suppose,  then,  that  these  suits  were  usually  instituted  in  the 

I  2  Stats,  at  Large,  592.  9  i  lb.  740. 
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courts  of  the  United  States ;  and  no  doubt  could  be  entertained  on 
the  question  of  jnrisdiction,  if  they  were  brought,  as  they  certainly 
might  have  been,  in  the  name  of  the  United  States. 

The  act  of  1810  directed  that  all  suits  for  debts,  or  balances  due 
to  the  general  post-office,  should  be  brought  in  the  name  of  the  post- 
master^general.  The  manner  in  which  this  change  in  the  style  of 
the  suit  might  affect  jurisdiction  was  not  noticed,  and  no  provision 
was  made  for  this  new  state  of  things.  These  debts  and  balances 
which  were  due  to  the  general  post-office,  were  not  due  to  the  officer 
personally,  but  to  the  office,  and  vere  to  be  sued  for  and  collected 
for  the  United  States.  The  money  belonged  to  the  nation,  not  to 
the  individual  by  whose  agency  it  was  to  be  brought  into  the  treas- 
ury. The  whole  course  of  opinion  and  of  legislation  on  this  sub- 
ject is,  that  although  for  convenience,  and  to  save  expense  to  the 
debtors,  recourse  may  be  had  to  the  state  courts  for  the  recovery  of 
small  sums,  yet  a  right  to  resort  to  the  courts  of  the  Union  in  suits 
for  money  due  to  the  United  States,  was  never  intended  to  be  relin- 
qnished.  If  the  effect  of  any  provision  in  a  statute  be  to  abolish 
this  jurisdiction,  it  must  be  an  effect  which  was  neither  intended 
nor  foreseen.  That  construction  which  will  produce  a  consequence 
80  directly  opposite  to  the  whole  spirit  of  our  legislation,  ought  to 
be  avoided,  if  it  can  be  avoided  without  a  total  disregard  of  those 
rules  by  which  courts  of  justice  must  be  governed. 

K  the  question  had  rested  solely  on  the  act  of  1810,  it  is  probable 
that  the  aid  of  the  legislature  might  have  been  thought  indispensa- 
ble to  the  jurisdiction  of  the  federal  courts,  over  suits  brought  for  the 
recovery  of  debts  and  balances  due  to  the  general  postoffice.  But 
it  does  not  rest  solely  on  that  act.  The  act  of  1815  contains  a  clause 
which  does,  we  think,  confer  this  jurisdiction.  It  cannot  be  doubted 
that  this  clause  vests  jurisdiction  expressly  in  the  district  courts,  in 
all  suits  at  common  law  where  any  officer  of  the  United 
States  sues  under  the  authority  of  any  act  of  *  congress.  [  •  147  ] 
The  postmaster-general  is  an  officer  of  the  United  States, 
who  sues  under  the  authority  of  the  act  of  1810,  which  makes  it  his 
duty  to  sue  for  debts  and  balances  due  to  the  office  he  superintends, 
and  obliges  him  to  sue  in  his  own  name. 

It  has  been  contended  that  this  clause,  if  it  gives  jurisdiction,  gives 
it  only  where  the  demand  is  under  (100.  We  do  not  think  the 
words  will  sustain  this  criticism. 

The  right  to  take  cognizance  of  suits  brought  by  any  officer  of  the 
United  States,  under  authority  of  any  act  of  congress,  is  first  givec 
in  general  words,  comprehending  sums  to  any  amount.  The  limita 
tioo  which  follows  is  not  a  proviso  that  the  sum  shall  not  exceed  tht 

8* 
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sum  of  (100 ;  it  is  no  restriction  on  the  previoos  grant,  bat  an  enlarge* 
ment  of  it,  if  an  enlargement  should  be  thooght  necessary.  This  act 
might  be  constmed,  in  connection  with  the  Judiciary  Act  of  1789,^  and 
a  general  clause  giving  jurisdiction  might  be  limited  as  to  amount 
to  the  sum  mentioned  in  the  9th  section  of  that  act.  The  subsequent 
words,  therefore,  of  the  section  we  are  considering,  were  introduced 
for  the  purpose  of  obviating  this  construction,  and  removing  the 
doubt  which  might  otherwise  exist,  of  the  right  to  take  cognizance 
of  sums  less  than  $100.  After  giving  the  jurisdiction  generally,  the 
words  are,  ^^  although  the  debt,  claim,  or  other  matter  in  dispute,  shall 
not  amount  to  $100."  These  words  do  not  confine  the  jurisdiction 
previously  given  to  (100,  but  prevents  it  from  stopping  at  that  sum. 

The  jurisdiction  of  the  district  courts,  then,  over  suits  brought  by 
the  postmaster-general,  for  debts  and  balances  due  the  general  post- 
office,  is  unquestionable.     Has  the  circuit  court  jurisdiction? 

The  language  of  the  act  is,  that  "'  the  district  court  shall  have  cog- 
nizance concurrent  with  the  courts  and  magistrates  of  the  several 
States,  and  the  circuit  courts  of  the  United  States,  of  all  suits,"  &c. 
What  is  the  meaning  and  purport  of  the  words  "concurrent  with  " 
the  circuit  courts  of  the  United  States  ?  Are  they  entirely  senseless  ? 
Are  they  to  be  excluded  from  the  clause  in  which  the  legis- 
[  •  148  ]  lature  has  •inserted  them,  or  are  they  to  be  taken  into  view, 
and  allowed  the  effect  of  which  they  are  capable  ? 

The  words  are  certainly  not  senseless.  They  have  a  plain  and 
obvious  meaning.  And  it  is,  we  think,  a  rule,  that  words  which  have 
a  meaning,  are  not  to  be  entirely  disregarded  in  construing  a  statute. 
We  cannot  understand  this  clause  as  if  these  words  were  excluded 
from  it.  They,  perhaps,  manifest  the  opinion  of  the  legislature,  that 
the  jurisdiction  was  in  the  circuit  courts ;  but  ought,  we  think,  to  be 
construed  to  give  it,  if  it  did  not  previously  exist  Any  other  con- 
struction would  destroy  the  effect  of  those  words.  The  district  court 
cannot  take  cognizance  concurrent  with  the  circuit  courts,  unless  the 
circuit  courts  can  take  cognizance  of  the  same  suits.  For  one  body 
to  do  a  thing  concurrentiy  with  another,  is  to  act  in  conjunction  with 
that  other ;  it  is  equivalent  to  saying,  the  one  may  act  together  with 
the  other.  The  phrase  may  imply  that  power  was  previously  given 
to  that  other ;  but  if,  in  fact,  it  had  not  been  given,  the  words  are 
capable  of  imparting  it.  If  they  are  susceptible  of  this  constru^on, 
they  ought  to  receive  it,  because  they  will  otherwise  be  totally  inop- 
erative, or  will  contradict  the  other  parts  of  the  sentence,  which  show 
plainly  the  intention  that  the  district  court  shall  have  cognizance  of  the 
subject,  and  shall  take  it  to  the  same  extent  with  the  circuit  courts. 

1  1  Stats,  at  Large,  73. 


JANUABT  TEBlf,  1827.  91 

Poitmastep-Geiiena  r.  Eaily.    IS  W. 

It  has  been  said,  and  perhaps  truly,  that  this  section  was  not 
firamed  with  the  intention  of  vesting  jorisdiction  in  the  circuit  courts. 
The  title  of  the  act,  and  the  language  of  the  sentence,  are  supposed 
to  concur  in  sustaining  this  proposition.  The  title  speaks  only  of 
state  and  district  courts.  But  it  is  well  settled  that  the  title  cannot 
restrain  the  enactiDg  clause.  It  is  true  that  the  language  of  the  sec- 
tion indicates  the  opinion  that  jurisdiction  existed  in  -the  circuit 
eoorts,  rather  than  an  intention  to  give  it ;  and  a  mistaken  opinion 
of  the  legislature  concerning  the  law,  does  not  make  law. 

Bat  if  this  mistake  is  manifested  in  words  competent  to  make  the 
law  in  future,  we  know  of  no  principle  which  can  deny  them  this 
effect  The  legislature  may  pass  a  declaratory  act,  which, 
though  inoperative  on  the  past,  may  act  *  in  ftiture.  This  [  *  149  ] 
law  expresses  the  sense  of  the  legislature  on  the  existing 
law,  as  plainljT  as  a  declaratory  act,  and  expresses  it  in  terms  capa- 
ble of  conferring  the  jurisdiction.  We  think,  therefore,  that  in  a  case 
plainly  within  the  judicial  power  of  the  federal  courts,  as  prescribed 
in  the  constitution,  and  plainly  within  the  general  policy  of  the  legis- 
latare,  the  words  ought  to  receive  this  constructioD. 

Bo  far  as  the  suits  brought  by  the  postmaster-general  were  referred 
to  in  argument,  in  the  case  of  The  Bank  of  the  United  States  v. 
Osbom,  9  W.  738,  this  construction  was  assumed  as  unquestionable. 
As  the  act  was  referred  to  for  the  sole  purpose  of  illustrating  the 
ailment  on  the  point  then  under  consideration,  it  was  not  examined 
with  the  attention  which  has  since  been  bestowed  upon  it ;  but  the 
opinion  then  expressed,  that  the  section  we  have  been  considering 
conferred  jurisdiction  on  the  courts  of  the  United  States  over  suits 
brought  by  the  postmaster-general,  was  correct. 

Had  this  suit  been  brought  to  recover  the  balance  due  from  the 
deputy  postmaster,  on  his  original  liability  to  pay  the  money  in  his 
hands,  no  doubt  would  have  been  felt  respecting  the  jurisdiction  of 
the  court  The  act  of  1810  gives  the  postmaster-general  a  right  to 
sue  for  such  balances,  and  the  act  of  1815  enables  him  to  sue  in  the 
ciicnit  or  district  courts  of  the  United  States.  But  it  is  contended 
that  he  has  no  right  to  secure  such  balances  by  bond ;  and,  conse« 
qnently,  the  bond  being  unauthorized,  the  act  of  congress  cannot  be 
construed  to  authorize  a  suit  upon  it 

Were  it  even  true  that  an  official  bond  cannot  be  taken  in  a  case 
where  it  is  not  expressly  directed  by  law,  we  do  not  think  that  a  bond 
taken  to  secure  the  payment  of  a  sum  of  money  is  void,  because  it  is 
also  an  official  bond.  Even  supposing  this  bond  to  be  void  so  far  as 
it  is  intended  to  stipulate  for  the  performance  of  official  duties,  it  is 
not  necessarily  void  so  far  as  it  stipulates  for  the  payment  of  money 
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of  the  United  States^  '^idiich  mi^it  come  to  the  hancb  of  the  deputy 
postmaster.  That  part  of  ihe  condition  which  shows  the  bond  was 
taken  to  secme  the  payment  of  money  which  should  be  received  for 
the  United  States,  is  not  vitiated  by  tiiat  part  of  it  which 
[  *  ISO  ]  shows  that  it  was  also  taken  *  to  secnre  the  general  official 
conduct  of  the  depnty.  Now,  a  part  of  the  condition  is, 
expressly,  "that  if  he  shall  pay  all  moneys  that  shall  come  to  his  hands, 
for  the  postages  of  whatsoever  is  by  law  chargeaUe  with  postage,'* 
then  the  obligation  is  to  be  void.  The  obligation  itself,^  on  which 
the  soit  is  broo^t,  was  intended  to  secure  the  payment  of  money 
collected  for  the  United  States,  as  well  as  the  c^cial  conduct  of  the 
deputy ;  and  as  no  law  prohibited  such  an  official  bond,  we  cannot 
think,  although  it  might  not  in  itself  be  valid,  that  it  would  destroy 
an  obligation  taken  for  a  legitimate  purpose.  As  the  breach  assigned 
is  altogether  in  the  non-payment  of  the  money  collected,  we  do  not 
think  that,  if  a  bond  would  be  good,  taken  for  this  single  object,  it  is 
made  bad  by  being  extended  also  to  the  official  conduct  of  the  obligor. 

The  inquiry  then  is,  whedier,  under  a  fair  construction  of  the  acts 
of  congress,  the  postmaster-general  may  take  bonds  to  secnre  the 
payment  of  money  due,  or  which  may  become  due,  to  the  general 
post-office. 

All  the  acts  relative  to  the  post-office  make  it  the  duty  of  the 
postmaster-general  to  superintend  the  department,  to  regulate  the 
conduct  and  duties  of  his  deputies,  and  to  collect  the  moneys  received 
by  them  for  the  general  post-office.  May  not  these  powers  extend 
to  taking  bonds  to  the  officer  who  is  to  perform  them  ?  May  not 
these  bonds  be  considered  as  means  proper  to  be  used  in  the  collec- 
tion of  debts,  and  in  securing  them  ? 

If  this  interpretation  of  the  words  should  be  too  free  for  a  judicial 
tribunal,  yet  if  ihe  legislature  has  made  it,  if  congress  has  explained 
its  own  meaning  too  unequivocally  to  be  mistaken,  their  courts  may 
be  justified  in  adopting  that  meaning. 

The  22d  section  of  the  act  of  1799,  after  directing  the  postmaster- 
general  to  sue  for  all  balances  due  from  his  deputies,  within  six 
months  after  the  expiration  of  the  three  months  within  which  they 
ought  to  have  been  paid,  enacts,  "  that  all  suits,  which  shall  be  here- 
after commenced  for  the  recovery  of  debts  or  balances  due  to  the 
general  post-office,  whether  they  appear  by  bond  or  obligations  made 
in  the  name  of  the  existing  or  any  preceding  postmaster- 
[  *  151  ]  general,  *  or  otherwise,  shall  be  instituted  in  the  name  of  the 
postmaster-general  of  the  United  States." 

These  words  follow  immediately  the  clause  which  makes  it  the 
duty  of  the  postmaster-general  to  sue  for  the  money  due  from  his 
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deputies,  and  are  obvionsly  applied  to  the  moneys  in  their  hands. 
They  show  the  sense  of  the  legislature,  that  this  money  may  be  a 
"debt,"  or  a  '^balance,"  may  ^< appear  by  bond  or  obligation,"  or 
otherwise ,  and  are,  we  think,  a  legislative  exposition  of  the  words 
describing  the  power  and  dnty  of  the  postmaster-general  in  the 
saperintendence  of  his  department,  and  the  means  he  may  employ 
for  collecting  the  money  dae  from  his  deputies. 

The  31st  section  of  the  same  act  repeals  the- previous  laws  for 
establishing  the  postH)ffice  department,  after  the  first  day  of  the 
eosning  May ;  and  adds  a  proviso  to  the  repealing  clause,  that,  as  to 
"all  bonds,  contracts,  debte,  demands,  rights,  penalties,  or  punish- 
ments, which  have  been  made,  have  arisen,  or  have  been  incurred," 
&C,  ^  the  said  acts  shall  have  the  same  effect  as  if  this  act  had  not 
been  made." 

It  is  said  by  the  counsel  for  the  defendants  that  these  words  do 
not  give  efficacy  to  the  bonds  to  which  they  refer,  but  leave  them  as 
they  were  anterior  to  the  repealing  act.  This  is  true.  But  they 
explain  the  sense  of  the  legislature,  respecting  the  powers  of  the 
postmaster-general,  and  the  manner  in  which  he  might  execute  those 
powers. 

An  additional  proviso  extends  even  to  official  bonds.  After  con- 
tinning  the  postmaster-general  and  all  his  deputies  in  office,  it  adds, 
**and  also  the  bonds  which  they  or  either  of  them  have  or  may  give 
for  the  faithful  execution  of  their  several  duties,  shall  continue  to 
have  the  same  force  and  effect,  to  all  intents  and  purposes,  after  the 
first  day  of  May  next,  as  though  this  act  had  not  been  made." 

This  proviso,  also,  is  no  more  than  a  recognition  of  the  validity  of 
those  bonds ;  but  it  is  a  recognition  of  it,  and  goes  the  full  extent 
of  showing  the  legislative  opinion  that  they  might  be  taken.  The 
act  of  1810  repeals  former  acts,  and  contains  the  same  provisions  on 
this  subject  with  the  act  of  1799. 

The  court  has  felt  the  pressure  of  this  part  of  the  case. 
*  There  is  always  difficulty  in  extending  the  operation  of  [  *  162  ] 
words  beyond  their  plain  import ;  but  the  cardinal  rule  of 
construction  is,  that  where  any  doubt  exists,  the  intent  of  the  legisla- 
ture, if  it  can  be  plainly  perceived,  ought  to  be  pursued.  It  is  also 
a  rule  that  the  whole  law  is  to  be  taken  together,  and  one  part 
expounded  by  any  other  which  may  indicate  the  meaning  annexed 
by  the  legislature  itself  to  ambiguous  phrases.  The  words  describing 
the  power  and  duty  of  the  postmaster-general,  may  be  expounded  by 
other  parts  of  the  act  showing  the  legislative  opinion  as  to  their 
extent;  and  if  this  be  true,  the  sections  which  have  been  cited  can- 
not be  misunderstood.     They  show  plainly  that  the  legislature  sup* 
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of  the  United  States,  which  might  come  to  the  hands  of  the  depnty 
postmaster.  That  part  of  the  condition  which  shows  the  bond  was 
taken  to  secure  the  payment  of  money  which  should  be  received  for 
the  Ignited  States,  is  not  vitiated  by  that  part  of  it  which 
[  *  150  ]  shows  that  it  was  also  taken  *  to  secure  the  general  official 
conduct  of  tiie  depnty.  Now,  a  part  of  the  condition  is, 
expressly,  ^'  that  if  he  shall  pay  all  moneys  that  shall  come  to  his  hands, 
for  the  postages  of  whatsoever  is  by  law  chargeable  with  postage,*' 
then  the  obligation  is  to  be  void.  The  obligation  itself,^  on  which 
the  suit  is  brought,  was  intended  to  secure  the  payment  of  money 
collected  for  the  United  States,  as  well  as  the  official  conduct  of  the 
deputy ;  and  as  no  law  prohibited  such  an  official  bond,  we  cannot 
think,  although  it  might  not  in  itself  be  valid,  that  it  would  destroy 
an  obligation  taken  for  a  legitimate  purpose.  As  the  breach  assigned 
is  altogether  in  the  non-payment  of  the  money  collected,  we  do  not 
think  that,  if  a  bond  would  be  good,  taken  for  this  single  object,  it  is 
made  bad  by  being  extended  also  to  the  official  conduct  of  the  obligor. 

The  inquiry  then  is,  whether,  under  a  fair  construction  of  the  acts 
of  congress,  the  postmaster-general  may  take  bonds  to  secure  the 
payment  of  money  due,  or  which  may  become  due,  to  the  general 
post-office. 

All  the  acts  relative  to  the  post-office  make  it  the  duty  of  the 
postmaster-general  to  superintend  the  department,  to  regulate  the 
conduct  and  duties  of  his  deputies,  and  to  coUect  the  moneys  received 
by  them  for  the  general  post-office.  May  not  these  powers  extend 
to  taking  bonds  to  the  officer  who  is  to  perform  them  ?  May  not 
these  bonds  be  considered  as  means  proper  to  be  used  in  the  collec- 
tion of  debts,  and  in  securing  them  ? 

If  this  interpretation  of  the  words  should  be  too  free  for  a  judicial 
tribunal,  yet  if  the  legislature  has  made  it,  if  congress  has  explained 
its  own  meaning  too  unequivocally  to  be  mistaken,  their  courts  may 
be  justified  in  adopting  that  meaning. 

The  22d  section  of  the  act  of  1799,  after  directing  the  postmaster- 
general  to  sue  for  all  balances  due  from  his  deputies,  within  six 
months  after  the  expiration  of  the  three  months  within  which  they 
ought  to  have  been  paid,  enacts,  ''  that  all  suits,  which  shall  be  here- 
after commenced  for  the  recovery  of  debts  or  balances  due  to  the 
general  post-office,  whether  they  appear  by  bond  or  obligations  made 
in  the  name  of  the  existing  or  any  preceding  postmaster- 
[  •  151  ]  general,  *  or  otherwise,  shall  be  instituted  in  the  name  of  the 
postmaster-general  of  the  United  States." 

These  words  follow  immediately  the  clause  which  makes  it  the 
duty  of  the  postmaster-general  to  sue  for  the  money  due  from  his 
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deputies,  and  are  obvioasly  applied  to  the  moneyB  in  their  hands. 
Tbej  show  the  sense  of  the  legislature,  that  this  money  may  be  a 
"debt,"  or  a  "balance,"  may  "appear  by  bond  or  obligation,"  or 
otherwise ,  and  are,  we  think,  a  legislative  exposition  of  the  words 
describing  the  power  and  daty  of  the  postmaster-general  in  the 
superintendence  of  his  department,  and  the  means  he  may  employ 
for  collecting  the  money  due  from  his  deputies. 

The  31st  section  of  the  same  act  repeals  the- previous  laws  for 
establishing  the  post-office  department,  after  the  first  day  of  the 
ensuing  May ;  and  adds  a  proviso  to  the  repealing  clause,  that,  as  to 
"all bonds,  contracts,  debte,  demands,  rights,  penalties,  or  punish- 
ments, which  have  been  made,  have  arisen,  or  have  been  incurred," 
&c^  "'  the  said  acts  shall  have  the  same  effect  as  if  this  act  had  not 
been  made." 

It  is  said  by  the  counsel  for  the  defendants  that  these  words  do 
not  give  efficacy  to  the  bonds  to  which  they  refer,  but  leave  them  as 
they  were  anterior  to  the  repealing  act.  This  is  true.  But  they 
explain  the  sense  of  the  legislature,  respecting  the  powers  of  the 
postmaster-general,  and  the  manner  in  which  he  might  execute  those 
powers. 

An  additional  proviso  extends  even  to  official  bonds.  After  con- 
tinuing the  postmaster-general  and  all  his  deputies  in  office,  it  adds, 
''  and  also  the  bonds  which  they  or  either  of  them  have  or  may  give 
for  the  faithful  execution  of  their  several  duties,  shall  continue  to 
have  the  same  force  and  effect,  to  all  intents  and  purposes,  after  the 
first  day  of  May  next,  as  though  this  act  had  not  been  made." 

This  proviso,  also,  is  no  more  than  a  recognition  of  the  validity  of 
those  bonds ;  but  it  is  a  recognition  of  it,  and  goes  the  full  extent 
of  showing  the  legislative  opinion  that  they  might  be  taken.  The 
act  of  1810  repeals  former  acts,  and  contains  the  same  provisions  on 
this  subject  with  the  act  of  1799. 

The  court  has  felt  the  pressure  of  this  part  of  the  case. 
•There  is  always  difficulty  in  extending  the  operation  of  [  *  162  ] 
words  beyond  their  plain  import ;  but  the  cardinal  rule  of 
construction  is,  that  where  any  doubt  exists,  the  intent  of  the  legisla- 
ture, if  it  can  be  plainly  perceived,  ought  to  be  pursued.  It  is  also 
a  rule  that  the  whole  law  is  to  be  taken  together,  and  one  part 
expounded  by  any  other  which  may  indicate  the  meaning  annexed 
by  the  legislature  itself  to  ambiguous  phrases.  The  words  describing 
the  power  and  duty  of  the  postmaster-general,  may  be  expounded  by 
other  parts  of  the  act  showing  the  legislative  opinion  as  to  their 
extent;  and  if  this  be  true,  the  sections  which  have  been  cited  can- 
not be  misunderstood.     They  show  plainly  that  the  legislature  sup* 


94  SUPREME   COURT  OF  THE  UNITED  STATES. 

Jackson  v.  Chew.    19  W. 


posed  it  had  given  the  postmaster-general  authority  to  take  these 
bonds. 

A  case  cannot  exist,  in  which  effect  may  be  given  to  the  legislative 
intent  more  safely  than  in  this.  The  bonds  are  taken  in  a  case  where 
no  doubt  can  exist  respecting  the  right  and  propriety  of  giving 
authority  to  take  them;  they  are  for  money  due  to  the  United  States ; 
and  the  opinion  of  the  legislature  that  authority  was  given,  is  ex- 
pressed in  as  plain  words  as  can  be  used.  'The  acts  of  congress 
sustain  the  opinion  that  they  have  been  taken  with  the  knowledge 
and  approbation  of  the  legislature,  from  the  first  establishment  of 
the  offices ;  and  provision  is  made  by  law  for  their  being  put  in  suit 
The  courts  of  the  United  States  have,  until  very  lately,  uniformly 
given  judgments  on  them. 

Under  these  circumstances  we  think  ourselves  justified  in  continu- 
ing to  sustain  them,  and  to  certify  in  this  case,  that  the  circuit  court 
has  jurisdiction  of  the  cause. 

1  P.  316;  10  P.  343. 


Jackson,  ex  dem.  St.  John,  v.  Chew. 

12  W.  153. 

This  court  adopts  the  decisions  of  the  highest  court  of  a  State  settling  a  rale  of  constraction 

of  devises  of  lands. 
In  New  York,  a  devise  over  to  a  survivor  on  failure  of  issue  is  deemed  to  be  on  a  definite 

and  not  an  indefinite  failure  of  issue,  and  so  is  good  by  way  of  executory  devise,  and  does 

not  create  an  estate  tail  by  implication,  but  a  fee-simple,  defeasible  by  death  without 

issue  in  the  lifetime  of  the  survivor. 

Error  to  the  circuit  court  of  the  United  States  for  the  southern 
district  of.  New  York. 

The  question  presented  by  the  special  verdict  in  this  case,  arose 
upon  the  will  of  Medcef  Eden,  the  elder,  bearing  date  the  29th  day 
of  August,  1798,  by  which  will  the  testator  devised  to  his  son  Joseph, 
certain  portions  of  his  real  and  personal  property,  among  which  were 
the  premises  in  question  in  this  cause,  ''to  have  and  to  hold  the  same 
to  him,  his  heirs,  executors,  and  administrators,  forever."  In  like 
manner,  he  devised  to  his  son  Medcef^  his  heirs  and  assigns,  certain 
other  portions  of  his  property ;  and,  after  making  some  other 
[  *  154  ]  provisions,  added  the  following  clause :  ''  Item.  It  is  *  my 
will,  and  I  do  order  and  appoint,  that  if  either  of  my  said 
sons  should  depart  this  life  without  lawful  issue,  his  share  or  part 
shall  go  to  the  survivor.  And  in  case  of  both  their  deaths,  without 
lawful  issue,  then  I  give  all  the  property  aforesaid  to  my  brother, 
John  Eden,  of  Loftns,  in  Cleveland,  in  Yorkshire,  and  my  sister. 
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Hannah  Johnson,  of  Whitby,  in  Yorkshire,  and  their  heirs."  And 
the  question  was  what  estate  Joseph  Eden,  (under  whom  the  lessor 
of  the  plaintiff  claimed,)  took  in  the  premises  in  question.  The  tes- 
tator died  soon  after  making  his  wHl,  leaving  his  two  sons,  Joseph 
and  Medeef,  living.  Joseph  died  in  August,  1812,  without  issue, 
leaving  his  brother  Medeef  alive.  The  lessor  of  the  plaintiff  claimed 
title  derived  from  Joseph  Eden,  under  the  sale  of  the  premises  in 
question,  by  virtue  of  a  judgment  and  execution  against  him,  and 
Buodry  conveyances  thereafter  made  of  such  title,  as  set  out  in  the 
special  verdict  The  defendant  claimed  under  a  title  derived  from 
Medeef  Eklen,  under  the  above-mentioned  clause  in  his  father's  vrill, 
he  having  survived  his  brother.  If  Joseph  Eden  took  an  estate  tail, 
it  was,  by  operation  of  the  statute  of  the  State  of  New  York  abol- 
ishing entails,  converted  into  a  fee-simple  absolute,  and  the  subse- 
qaent  limitation  became  inoperative.  That  statute,  (passed  the  23d 
of  February,  1786,)  declares :  "  That  in  all  cases  where  any  person 
would,  if  this  act  had  not  been  passed,  at  any  tiifie  hereafter  become 
seised  in  fee  tail  of  any  lands,  by  virtue  of  any  devise  before  made, 
or  hereafter  to  be  made,  such  person,  instead  of  becoming  seised 
thereof  in  fee-tail,  shall  be  deemed  and  adjudged  to  become  seised 
thereof  in  fee-simple  absolute."  So  that  if  Joseph  would  have  taken 
an  estate  tail  under  the  will,  if  the  act  of  1786  had  not  been  passed, 
by  operation  of  the  statute  he  became  seised  of  an  estate  in  fee- 
simple  absolute,  which  was  liable  to  be  sold  on  the  judgment  against- 
him,  and  the  title  under  which  the  lessor  claimed  would  be  complete. 
But  if  Joseph  took  an  estate  in  fee,  defeasible  in  the  event  of  his 
dying  without  issue,  in  the  lifetime  of  his  brother,  (which  event  hap- 
pened,) tiien  Joseph's  interest  in  the  land  became  extinct  on  his 
death,  and  the  limitation  over  to  his  brother  Medeef  was 
•good  as  an  executory  devise,  and  the  defendant  would  [  •ISS] 
consequently  be  entitled  to  judgment 

A  judgment  was  entered  upon  the  special  verdict  in  the  court 
below,  for  the  defendant,  pro  forma^  by  consent  of  parties,  for  the 
purpose  of  bringing  the  cause  before  this  court. 

The  Attorney- Oeneral  and  JD.  B.  Ogden,  for  the  plaintiff 
Webster  and  Wheaton,  for  the  defendant 

•  Thomfbon,  J ,  delivered  the  opinion  of  the  court,  and,  [  •  161  ] 
after  stating  the  case,  proceeded  as  follows  :  — 

Questions  growing  out  of  devises  of  this  description,  are  among 
tile  most  difficult  and  intricate  doctrines  of  the  law ;  and  from  the 
numerous  cases  that  have  arisen,  as  found  reported  in  the  bookS|  it 
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will  be  seen  that  nice  and  almost  imperceptible  distinctions  have 
been  resorted  to,  with  the  avowed  object  of  carrying  into  effect  the 
intention  of  the  testator.  To  review  the  cases  that  have 
[  •  162  ]  arisen  in  the  *  English  courts  on  these  qaestions,  would 
be  an  arduous,  and  to  reconcile  them,  a  difficult,  if  not  a 
fruitless  undertaking.  Nor  are  the  decisions  of  the  state  courts  in 
our  own  country  in  perfect  harmony  with  each  other.  It  is  not 
deemed  necessary,  however,  in  the  present  case,  to  enter  into  an 
examination  of  these  various  decisions,  either  for  the  purpose  of 
attempting  to  reconcile  them,  or  to  extract  from  them  principles 
which  might  be  applicable  to  the  case  now  before  the  court,  if  the 
question  was  considered  entirely  an  open  question.  The  inquiry  is 
very  much  narrowed,  by  applying  the  rule  which  has  uniformly 
governed  this  court,  that  where  any  principle  of  law,  establishing  a 
rule  of  real  property,  has  been  settled  in  the  state  courts,  the  same 
rule  will  be  applied  by  this  court  that  would  be  applied  by  the  state 
tribunals.  *^ 

This  is  a  principle  so  obviously  just,  and  so  indispensably  neces- 
sary, under  our  system  of  government,  that  it  cannot  be  lost  sight  of. 

The  inquiry,  then,  is,  whether  the  question  arising  in  this  case, 
has  been  so  settled  in  the  state  courts  of  New  York,  as  to  be  con- 
sidered at  rest  there.  Numerous  cases  have  come  before  those  courts 
upon  this  question ;  some  on  the  very  clause  in  the  will  now  under 
consideration;  others  on  wills  containing  clauses  very  analogous, 
and  which,  in  those  courts  at  least,  have  been  considered  identical 
with  the  present. 

I  shall  proceed  to  notice  some  of  the  leading  c€ises  there  decided, 
to  see  how  the  law  on  this  question  is  held  to  have  been  settled  in 
that  State.  In  the  case  of  Anderson  t;.  Jackson,  16  Johns.  382, 
decided  in  the  court  for  the  trial  of  impeachments  and  correction  of 
errors,  in  the  year  1819,  the  decision  turned  solely  upon  the  construc- 
tion of  this  very  clause  in  the  will  of  Medcef  Eiden,  the  elder,  affirm- 
ing the  judgment  of  the  supreme  court,  which  had  been  given  withoat 
argument,  the  court  considering  the  question  raised  to  have  been 
settled  by  former  cases ;  and  the  court  of  errors,  in  affirming  the 
judgment  of  the  supreme  court,  put  it  principally  upon  the  same 
ground,  and  considered  the  question  at  rest  by  the  repeated  and  uni- 
form decisions  of  the  supreme  court  for  the  last  twelve  or  fourteen 
years.  It  may  be  useful  to  recur  to  the  progress  of  these 
[  •  163  ]  •  decisions,  to  see  the  steady  and  uninterrupted  course  of 
the  courts  upon  the  question,  and  how  firmly  the  principle 
has  become  ingrafted  in  the  law  of  that  State  as  a  rule  of  landed 
property. 
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The  first  case  that  arose  was  tliat  of  Fosdick  v.  CorneU,  1  Johns. 
440,  in  the  year  1806,  By  the  will  there  in  question,  the  devise  over 
was:  ^  My  mind  and  will  is,  that  if  any  of  my  said  sons,  William, 
Jacob,  Thomas,  and  John,  or  my  daughter  Mary,  shall  happen  to  die 
without  heirs  male  of  their  own  bodies,  then  that  the  lands  shall  re- 
turn to  the  survivors,  to  be  equally  divided  between  them."  And  it 
was  held  by  the  conrt  unanimously,  that  this  clause  did  not  create  an 
estate  tail^  but  was  to'  take  effect  as  an  executory  devise.  In  the  case 
of  Anderson  v\  Jackson,  the  doctrine  of  that  case  was  considered 
applicable  to  the  Eden  wiR,  and  to  govern  its  construction.  And  it 
was  not  pretended  by  the  dissenting  members  of  the  court  of  errors, 
bat  that  if  the  case  of  Fosdick  v.  Cornell  was  correctly  decided,  it 
would  govern  the  case  then  before  the  court.  And  the  whole  strength 
of  the  argument  in  the  very  elaborate  opinions  given  by  the  dissent- 
ing members,  was  applied  to  the  purpose  of  endeavoring  to  show 
that  the  decisions  in  that  case,  and  in  those  which  rested  upon  it, 
had  proceeded  upon  incorrect  views  of  the  law,  as  decided  both  in 
the  English  and  American  courts.  Chancellor  Kent  here  took  occa- 
sion to  announce  his  change  of  opinion  on  this  question,  and  to  say 
that,  although  he  did  not  deliver  the  opinion  of  the  court,  he  would 
not  shelter  himself  under  his  silence,  but  partook  of  the  error ;  but 
that  he  had  discovered,  years  ago,  that  the  case  of  Fosdick  v.  Cornell 
was  decided  on  mistaken  grounds.  If  this  should  be  admitted, 
(which  I  certainly  do  not  mean  to  admit,)  it  is  an  error  which  has 
been  so  repeatedly  sanctioned  by  all  the  courts  of  that  State,  for  the 
last  twenty  years,  that  it  has  ripened  into  a  settled  rule  of  law.  And 
a  reference  to  the  cases  which  followed  that  of  Fosdick  v.  Cornell, 
win  show  that  it  has  become  a  rule  so  fastened  upon  the  law  of 
leal  property  in  that  State,  as  to  make  it  unwise  and  unsafe  to 
disturb  it 

In  the  case  of  Jackson  v>  Blanshan,  3  Johns.  292,  decided 
in  the  year  1808,  the  question  before  the  court  *  curose  upon  [  *  164  ] 
a  will,  where  the  testator  devised  '^  all  his  estate,  real  and 
peisonal,  to  ids  six  children,  to  be  equally  divided  between  them, 
share  and  share  alike ;  but  if  any  of  them  died  before  arriving  at  full 
age,  or  without  lawful  issue,  that  then  his,  her,  or  their  part  should 
devolve  upon  and  be  equally  divided  among  the  surviving  children, 
and  to  their  heirs  and  assigns,  forever."  This  was  held  to  be  a  good 
devise  over  by  way  of  executory  devise ;  and  Chief  Justice  Kent,  in 
delivering  the  opinion  of  the  court,  refers  to  the  case  of  Fosdick  v. 
Cornell,  and  observes  that  the  court  there  reviewed  the  leading 
authorities,  and  held  that  the  devise  over  was  a  good  executory 
devise,  and  that  the  true  construction  was  a  devise  over,  to  taka 
vol..  VII.  9 
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effect  on  failure  of  male  issne  during  the  life  of  the  first  ^ker 
That  the  ancient  case  of  Hanbury  v.  Cockrill,  1  RolL  Abr.  835, 
was  quite  analogous  in  favor  of  the  executory  devise.  The  de- 
vise there  was  to  the  two  sons  in  fee,  with  a  proviso,  that  if  either 
died  before  they  should  be  married,  or  before  they  should  attain 
the  age  of  twenty-one  years,  and  without  issue  of  their  bodies,  then 
his  share  should  go  to  the  survivor.  That  Lord  Eenyon,  in  the  two 
cases  of  Porter  i\  Bradly,  and  Roe  v.  Jeffery,  3  Term  Rep.  143  ;  7 
lb.  689,  supported  this  established  construction  in  a  very  forcible 
manner ;  and  that  the  case  before  the  court  could  not  be  distinguished 
in  principle  from  those  in  which  this  rule  of  law  is  settled  beyond 
cx)ntroversy.  Again  ;  in  the  case  of  the  Executors  of  Moffat  v.  Strong, 
10  Johns.  12,  decided  in  the  year  1813,  the  testator,  after  giving  cer- 
tain specific  parts  of  his  real  and  personal  estate  to  his  sons,  adds 
this  provision :  ^^  And  if  any  of  my  sons  aforesaid  should  die  without 
lawful  issue,  then  let  his  or  their  part  or  parts  be  divided  equally 
among  the  survivors."  Although  this  was  a  case  of  personal  prop- 
erty, the  judgment  of  the  court  did  not  rest  upon  that  distinction. 
Chief  Justice  Kent,  in  delivering  the  opinion  of  the  court,  says :  "  The 
greatest  difficulty  that  sirises  in  starting  the  main  point  for  considera- 
tion, is  to  avoid  being  overwhelmed  and  confounded  by  the  multitude 
of  cases.  Lord  Thurlow  said  there  were  fifty-seven  cases  on  this 
point,  and   we   know  they   have   greatly  increased  since."     And, 

after  reviewing  many  of  the  leading  cases,  the  chief  justice 
[  •  165  ]  •  observes,  if  the  limitation  rested  solely  on  the  words  dying 

without  issue,  it  would  fail;  but  the  will  proceeds,  and 
gives  the  part  of  the  son  so  dying  without  issue  to  the  survivors.  The 
term  survivors  will  be  found  to  rescue  the  limitation  from  the  opera- 
tion of  the  general  principle,  and  to  bring  it  within  the  reach  of  otb^ 
cases,  which  have  adjudged  that  expression  to  be  the  cause  of  a 
different  construction,  and  for  the  reason  that  it  could  not  have  been 
intended  that  the  survivor  was  to  take  only  after  an  indefinite  failure 
of  issue,  as  that  event  might  happen  long  after  the  death  of  all  the 
survivors.  Thus  stood  the  question  when  the  chief  justice  was  trans- 
ferred to  the  court  of  chancery,  no  diversity  of  opinion  having  existed 
on  the  bench  upon  the  question,  according  to  the  reported  cases. 
The  next  case  .  that  came  before  the  eburt  was  that  of  Jackson  v. 
Staats,  11  Johns.  337,  in  the  year  1814 ;  and  tiie  construction  of  a 
similar  clause  in  a  will  was  under  consideration.  Spencer,  J.,  in  de- 
livering the  opinion  of  the  court,  observes,  that  '<  the  point,  whether 
the  limitation  over  operates  as  an  executory  devise,  or  to  create  an 
estate  tail,  admits  of  very  little  difficulty.  The  case  of  Fosdick  v. 
Cornell  is  in  point,  that  this  is  a  good  executory  devise ; "  and  adds, 
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"  I  believe  none  of  tis  have  ever  doubted  the  coirectness  of  the  decis^ 
ion  in  that  case,  and  it  virould  be  a  waste  of  time  to  review  the 
authorities  there  cited"  So  that  the  law  on  this  point  was  consid- 
ered settled,  and  not  open  to  argument,  until  it  was  again  stirred,  in 
the  case  of  Anderson  v.  Jackson,  16  Johns.  382,  in  the  court  of  errors, 
npoQ  the  clause  in  Eden's  will,  now  under  consideration  y  and  the 
rule  of  construction  settled  in  the  supreme  court,  was  considered  ap- 
j>licable  to  this  will,  and  governed  the  decision  in  the  court  of  errors. 
^Again,  in  the  year  1823,  the  construction  of  this  same  clause  in 
Eden's  will  came  before  the  supreme  court,  in  the  case  of  Lion  v. 
Burtis,  20  Johns.  483,  and  Spencer,  Chief  Justice,  in  delivering  the 
opinion  of  the  court,  referred  to  the  case  of  Anderson  v.  Jackson,  in 
the  court  pf  errors,  and  said,  it  was  there  decided  that  the  devise  to 
Joseph  Eden,  did  not  create  an  estate  tail,  but  that  the  devise  over, 
upon  the  event  of  his  dying  without  issue,  was  a  limitation  over  as 
an  executory  devise  to  Medcef,  the  survivor.  That  the 
opinion  *  of  the  court  was,  that  the  devise  over  to  the  sur-  [  *  166  J 
vivor  did  not  depend  on  an  indefinite  failure  of  issue,  but 
only  on  a  failure  of  issue  at  the  time  of  Joseph's  death.  ^'  This, 
then,"  said  the  chief  justice,  '^  is  the  law  of  the  land,  and  must  govern 
every  other  case  coming  within  the  same  principle.  And  I  must  be 
allowed  to  say,  that  subsequent  reflection  has  confirmed  my  convic-  • 
tion  of  the  soundness  of  the  decision  in  the  court  of  errors.  Stare 
decisis  is  a  maxim  essential  to  the  security  of  property.  The  decis- 
ions of  courts  of  law  become  a  rule  for  the  regulation  of  the  aliena- 
tion and  descent  of  real  estate ;  and  when  that  rule  has  been 
sanctioned  and  adopted  in  our  courts,  it  ought  to  be  adhered  to,  un* 
less  manifestly  wrong  and  unjust." 

Other  questions  were,  however,  embraced  in  this  case,  and  it  was 
afterwards  brought  before  the  court  of  errors,  2  Cowen,  333,  and  a 
prelimiaary  question  was  made,  whether  the  court  would  hear  an 
argoment  on  the  point  decided  in  the  case  of  Anderson  v.  Jackson. 
Bat  as  that  question  was  so  involved  with  other  questions  in  the 
cause,  it  was  found  difficult  entirely  to  separate  them,  and  the  argu- 
ment proceeded ;  the  president  of  the  court  at  the  same  time  observ- 
ing, that  he  should  suppose  counsel  would  not  question  any  point 
plainly  decided  in  Anderson  v.  Jackson,  both  in  its  principle  and 
object,  and  that  he  had  no  doubt  the  court  would  abide  by  its  decis- 
ion in  that  case.  In  the  oourse  of  the  argument,  when  ilie  bearing 
of  the  case  of  Anderson  v.  Jackson  was  fiiUy  understood,  it  was  pro- 
posed to  stop  the  counsel,  so  far  as  the  decision  in  that  case  was 
called  in  question;  and  the  chancellor  (Sanford)  expressed  his  deter- 
mination to  adhere  to  that  decision.     That  he  understood  it  to  fix 
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distinctly  a  oonstnictioa  npon  the  clause  which  devises  to  Joseph 
Eden,  and  was  prepared  to  say  it  did  not  carry  an  estate  tail,  bat  a 
fee  determinable  on  his  death  without  issue  then  living.  And  al- 
though the  counsel  were  allowed  to  proceed,  and  the  question  again 
fully  argued,  the  court,  when  they  came  to  pronounce  judgment,  dis- 
claimed; in  very  strong  Icmguage,  any  intention  to  caU  in  question 
the  decision  of  Anderson  v,  Jackson.  Cramer,  Senator,  observes: 
^  The  court  has  been  called  upon,  in  a  very  solemn  manner, 
[  *  167  ]  to  review  its  decision  on  an  important  •rule  of  law  affect- 
ing titles  to  real  property.  But  we  have  not,  in  my  view 
of  the  subject,  the  power,  (and  by  power  I  mean  right,)  now  to  ques- 
tion or  impeach  that  judgment  rendered  by  this  court,  and  founded 
on  the  uniform  decisions  of  the  supreme  court  during  a  period  of 
more  than  seventeen  years.  Wills  have  been  made,  and  estates 
settled,  on  the  principle  of  these  cases,  which  have  been  deemed  and 
treated  as  the  settled  law  of  the  land."  And  the  judgment  of  the 
supreme  court  was  unanimously  affirmed,  with  the  exception  of  one 
senator. 

After  such  a  settied  course  of  decisions,  and  two  of  them  in 
the  highest  court  of  law  in  the  State,  upon  the  very  clause  in  the 
will  now  under  consideration,  deciding  that  Joseph  Eden  did  not 
.  take  an  estate  tail,  a  contrary  decision  by  this  court  would  present  a 
conflict  between  the  state  courts  and  those  of  the  United  States, 
productive  of  incalculable  mischief.  If^  after  such  an  uninterrupted 
series  of  decisions  for  twenty  years,  this  question  is  not  at  rest  in 
New  York,  it  is  difficult  to  say  when  any  question  can  be  so  con- 
sidered. And  it  will  be  seen  by  reference  to  the  decisions  of  this 
court,  that,  to  establish  a  contrary  doctrine  here,  would  be  repugnant 
to  the  principles  which  have  always  goVemed  this  court  in  like 
cases* 

It  has  been  urged,  however,  at  the  bar,  that  tins  court  applies  this 
principle  only  to  state  constructions  of  their  own  statutes.  It  is 
true  that  many  of  the  cases  in  which  this  court  has  deemed  itself 
bound  to  conform  to  state  decisions,  have  arisen  on  the  construction 
of  statutes.  But  the  same  rule  has  been  extended  to  other  cases ; 
and  there  can  be  no  good  reason  assigned  why  it  should  not  be, 
when  it  is  applying  settied  rules  of  real  property.  This  court  adopts 
the  state  decisions, because  they  settie  the  law  applicable  to  the  case; 
and  the  reasons  assigned  for  this  coursa  apply  as  well  to  rules  of 
construction  growing  out  of  the  common  law,  as  the  statute  lavir 
of  the  State  when  applied  to  the  titie  of  lands.  And  such  a  course 
is  indispensable,  in  order  to  preserve  uniformity;  otherwise,  the 
peculiar  constitution  of  the  judicial  tribunals  of  the  States  and  of 
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&e  United   States,  would  be  productiye  of  the  greatest  xnischiel 
and  confusioiL 

•  The  case  of  INTKeen  v.  Delancy's  Lessee,  5  C.  32,  aiose  [  *  168  ] 
upon  the  constmction  of  a  statute.     And  the  court  say  : 
"If  the  act  then  in  question-  was  for  the  first  time  to  be  con- 
sfmed,  the  opinion  of  the  court  would  be,  that  the  deed  was  not 
properly  proved,  and,  therefore,  not  legally  recorded.     But  in  con- 
struing the  statutes  of  a  State,  on  which  land  titles  depend,  infinite 
mischief  would  ensue,  should  this  court  observe  a  difierent  rule  from 
that  which  has  been  long  established  in  the  State."     And  whether 
these  rules  of  land  titles  grow  out  of  the  statutes  of  a  State,  or  prin- 
ciples of  the  common  law  adopted  and  applied  to  such  titles,  can 
make  no  difference.     There  is  the  same  necessity  and  fitness  in  pre- 
serving uniformity  of  decisions  in  the  one  case  as  in  the  other.     So, 
also,  in  the  cases  of  Polk's  Lessee  v.  Wendal,  9  C.  98,  and  Thatcher 
V.  Powell,  6  W.  127,  the  construction  of  state  statutes  respecting  real 
property  was  under  consideration ;    and   the  court  say  they  will 
adopt    and  be  governed  by  the  state  construction,  when  that  is 
settled  and  can  be  ascertained,  especially  where  the  title  to  lands  is 
in  question.     But  in  the  case  of  Blight's  Lessee  v.  Rochester,  7  W. 
550,  which  arose  in  Kentucky,  the  question  was  not  upon  the  con- 
struction of  any  statute,  but  related  to  the  doctrine  of  estoppel,  be- 
tween vendor  and  vendee ;  and  it  was  urged  at  the  bar  that  the 
question  was  settled  by  authority  in  Kentucky,  and  cases  cited  to 
establish  the  point     The  authorities  were  examined,  and  considered 
by  the  court  as  not  deciding  the  question;  but  no  intimation  is  given 
that  they  were  inapplicable,  because  the  question  did  not  involve  the 
construction  of  a  statute.    And  the  case  of  Daly  r.  James,  8  W.  535, 
which  arose  in  Pennsylvania,  is  directly  in  point      The   question 
there  was  upon  the  interpretation  of  a  clause  in  a  will,  which  had 
received  a  judicial  construction  by  the  supreme  court  of  that  State. 
And  it  was  urged,  as  it  has  been  here,  that  it  was  not  one  of  those 
cases  where  the  decisions  of  state  courts,  on  questions  of  local  law, 
established  rules  of  property  which  this  court  could  not  disturb.. 
Bat  the  court  said  they  always  listened  with  respect  to  the  adjudica- 
tions of  the  different  States,  when  they  apply.     And  in  a 
question  of  so  much  doubt,  they  were  *  disposed,  upon  this  [  *  169  ] 
point,  to  acquiesce  in  the  decision  of  the  supreme  court  of 
that  State,  Smith  v.  Folwell,  1  Binn.  546,  that  the  word  "  heirs"  in 
the  will  is  to  be  construed  to  be  a  word  of  limitation. 

In  that  case,  this  court  adopted  a  single  decision  of  the  state  court 
upon  the  question.  But,  in  the  case  now  under  consideration,  there 
have  been  two  decisions,  in  the  two  highest  courts  of  law  in  tb^ 

9» 
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State,  npon  the  identical  question  now  in  judgment,  and  which  were 
in  conformity  to  a  settled  course  of  adjudications  for  twenty  years 
past 

After  such  a  series  of  adjudications  for  such  a  length  of  timie,  in 
the  state  courts,  upon  the  very  point  now  before  us,  and  relating  to 
a  rule  of  landed  property  in  that  State,  we  do  not  feel  ourselves  at 
liberty  to  treat  it  as  an  open  question. 

Judgment  affirmed^  with  costs. 

IP.  570;  5  P.  151,  6  P.  291  ;  HP.  I;  12  P.  410;  3  H.  464  ;  4  H.  353  ;  8  H.  495  ;  II 

H.  297  :  18  H.  497. 


Armstrong  v.  Lear,  Administrator,  (with  the  will  annexed,)   of 

KOSOIUSZKO. 

12  W.  169. 

A  testamentary  pa{)er  czeoated  in  a  foreign  conntry,  even  if  executed  so  as  to  give  it  the 
effect  of  a  last  will  and  testament  by  the  foreign  law,  cannot  be  made  the  fonndation  of  a 
suit  for  a  legacy  in  the  courts  of  this  coantry,  until  it  has  received  probate  here,  in  the 
court  having  the  peculiar  jurisdiction  of  the  probate  of  wills  and  other  tcsumeatary 
matters. 

Appeal  from  the  circuit  court  for  the  District  of  Columbia. 
The  case  is  stated  in  the  opinion  of  the  court. 

E.  Livingston  and  Wheatonj  for  the  appellant. 

The  Attorney' General  and  Lear^  for  the  respondent. 

Story,  J.,  delivered  the  opinion  of  the  court 

The  bill  in  this  case  is  brought  against  the  administrator,  with  the 
will  annexed,  of  General  Kosciuszko,  for  the  purpose  of  establishing 
a  right  of  the  plaintiff  to  receive  paynfient  out  of  the  assets  of  the 
testator,  of  a  certain  bequest  to  him,  contained  in  a  supposed  testa- 
mentary writing,  executed  by  the  testator  at  Paris,  in  France,  in  June, 
1806.  This  supposed  testamentary  writing  is  set  forth  in  the  bill, 
and  averred  to  be  in  the  nature  and  of  the  effect  of  a  last  will  or 
ynriting  testamentary ;  but  it  does  not  appear  to  have  been  admitted 
to  probate,  either  in  France,  or  in  the  proper  orphan's  court  of  this 
district.  The  answer  admits  the  existence  and  authenticity  of  the 
instrument,  and  submits  to  the  court  its  import  and  legal  effect,  and 
whether  it  is  to  be  deemed  a  last  will  and  testament ;  and  it  also  ad- 
mits assets  in  the  hands  of  the  administrator  sufficient  to  discharge 
the  bequest.  The  cause  was  heard  in  the  court  below,  upon  the  bill 
and  answer,  and  from  the  decree  dismissing  the  bill  the  present 
appeal  has  been  brought  to  this  court 

The  cause  has  been  argued  here  upon  several  points,  involving  ^ 
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good  deal  of  learning  and  some  doctrines  of  international  law.  We 
do  not  enter  into  an  examination  of  them,  becanse  our  judgment 
proceeds  upon  a  single  point,  and  will,  in  no  event,  prejudice  the 
merits  of  the  plainti£f's  claim. 

By  the  common  law,  the  exclusive  right  to  entertain  jurisdiction 
over  wills  of  personal  estate  belongs  to  the  ecclesiastical  courts ;  and 
before  any  testamentary  paper  of  personalty  can  be  admitted  in  evi- 
dence, it  must  receive  probate  in  those  courts.  Lord  Kenyon,  in 
The  King  v.  Inhabitants  of  Netherseal,  4  Term  Rep.  258,  said :  «  We 
canDot  receive  any  other  evidence  of  there  being  a  will  in  this  case 
than  such  as  would  be  sufficient  in  all  other  cases  where 
*  titles  are  derived  under  a  will ;  and  nothing  but  the  pro-  [  *  176  ] 
bate  or  letters  of  administration,  with  the  will  annexed,  are 
legal  evidence  of  the  will,  in  all  questions  respecting  personalty." 
This  principle  of  the  common  law  is  supposed  to  be  in  force  in 
Maryland,  firom  which  this  part  of  the  District  of  Columbia  derives 
its  jurisprudence ;  and  the  probate  of  wills  of  personalty  to  belong 
exclusively  to  the  proper  orphan  court  here,  exercising  ecclesiastical 
jurisdiction.  If  this  be  so,  and  nothing  has  been  shown  which  leads 
us  to  a  different  conclusion,  then  it  is  indispensable  to  the  plaintiff's 
title  to  procure,  in  the  first  instance,  a  regular  probate  of  this  testa- 
mentary paper,  in  the  orphan's  court  of  this  district,  and  to  set  forth 
that  fact  in  his  bilL  The  treaty  stipulations,  the  act  of  congress,^  and 
the  principles  of  the  law  of  France,  which  have  been  cited  at  the 
argument,  attributing  to  them  the  full  force  which  that  argument 
supposes  to  establish  the  validity  of  the  instrument,  do  not  change 
the  forum  which  is  entitled,  by  the  local  jurisprudence,  to  pronounce 
upon  it  as  a  testamentary  paper,  and  to  grant  a  probate.  It  is  one 
thing  to  possess  proofs,  which  may  be  sufficient  to  establish  that  a 
testamentary  instrument  had  been  executed  in  a  foreign  country,  un- 
der circumstances  which  ought  to  give  it  legal  effect  here ;  and  quite 
a  different  thing  to  ascertain  what  is  the  proper  tribunal  here  by 
which  those  proofs  may  be  examined,  for  the  purpose  of  pronouncing 
a  judicial  sentence  thereon. 

For  this  reason,  the  decree  of  the  court  below  is  to  be  affibrmed,  but 
without  prejudice,  so  that  the  instrument  may  be  submitted  to  the 
decision  of  the  proper  probate  court 

SP.  53;  9  P.  174;  2H.619. 
1 1  Stats,  at  Large,  364. 
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Justice,  in  1  Tena  Rep.  731,  that  this  was  the  sole  object  of  that  part 
of  the  statute  of  frauds  which  relates  to  this  subject  In  the  case  at 
bar,  the  judgment  is  notice  to  the  purchaser  of  the  prior  lien,  and 
there  is  no  act  of  the  legislature  to  protect  the  purchaser  from  that 
lien. 

We  think,  then,  that  the  deed  made  by  the  sheriff  to  the  purchaser, 
under  the  first  judgment,  conveyed  the  legal  title  to  the  premises ; 
and  that  the  judgment  on  the  special  verdict  ought  to  have  been  in 
favor  of  the  plaintiff.  Judgment  reversed. 

3  H.  S92. 


The  United  States  v.  Tillotson  and  another. 

IS  W.  ISO. 

When  a  matter  of  fact  necessary  to  a  defence  is  controverted,  it  is  error  to  direct  the  jury 
that  the  matters  produced  in  evidence  are  sufficient  to  bar  the  action,  and  the  jury  ought  to 
find  for  the  defendant ;  for  this  instruction  withdraws  the  fact  from  the  jury. 

This  cause  was  argued  by  the  Aitomey-  Chneral  and  Coxe^  for  the 
plaintiffs,  and  Webster  and  WheatoUj  for  the  defendants. 

Story,  J.,  delivered  the  opinion  of  the  court 

This  cause  comes  before  us  from  the  circuit  court  for  the  southern 
district  of  New  York,  as  upon  a  bill  of  exceptions  taken  to 
[  •  181  ]  *  the  opinion  of  the  court,  upon  a  trial  before  a  jury,  upon 
the  matters  in  issue.  In  reality,  no  such  trial  was  had ;  but 
the  case  assumed  this  shape  by  the  agreement  of  the  parties,  in  order 
to  have  the  opinion  of  the  court  upon  certain  questions  of  law.  We 
must,  however,  consider  the  case  exclusively  upon  principles  appli- 
cable to  it  as  a  bill  of  exceptions  taken  at  a  real  trial. 

Upon  the  argument  in  this  court,  various  important  questions  have 
been  elaborately  discussed  by  counsel,  upon  which  we  forbear  to 
express  any  opinion,  as  our  judgment  of  reversal  proceeds  upon  a 
ground  which  renders  any  decision  on  them  unnecessary. 

The  bill  of  exceptions  admits  the  due  executions  of  the  bond  in 
controversy,  and  the  breaches  stated  in  the  declaration  are  answered 
by  special  notices  of  defence  set  up  as  bars  to  the  suit.  The  burden 
of  proof  of  these  defences,  in  point  of  fact,  rested  on  the  defendants. 
The  court  is  supposed  to  have  charged  the  jury  that  the  matters 
produced  and  read  in  evidence  on  the  part  of  the  defendants,  were 
sufficient  in  law  to  maintain  the  issue  on  their  part,  and  that  the  jury 
ought  to  render  their  verdict  in  favor  of  the  defendants.  This  charge 
can  be  maintained  in  point  of  law  only  upon  the  supposition  that  the 
evidence  presented  no  contested  facts ;  for  otherwise  it  would  with- 
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draw  firom  the  jury  their  proper  functions,  to  determine  the  facts  upon 
the  evidence  in  the  cause. 

Upon  examining  the  record,  we  think  that  there  is  contradictory 
evidence,  or  rather  evidence  conducing  to  opposite  results,  in  respect 
to  a  point  material  to  many  of  the  specifications  of  defence,  and 
particularly  as  to  the  matters  in  the  third,  fifth,  sixth,  seventh,  eighth, 
and  ninth.  It  is  this,  whether  the  contract  of  the  7th  of  June,  1820, 
between  CoL  Gradsden,  as  agent  of  the  war  department,  and  Samuel 
Hawkins,  was  ever  a  consummated  agreement,  binding  on  the 
Uoited  Slates,  in  virtue  of  an  original  authority  given  to 
him,  •or  was  a  preliminary  agreement  dependent  for  its  [  •182  ] 
validity  upon  the  ratification  of  the  war  department;  and 
if  that  was  withheld,  (which  there  was  direct  evidence  to  prove,)  the 
agreement  was  a  mere  nullity.  The  bill  of  exceptions  does  not  in 
terms  find  that  the  agreement  was  such  a  consimimated  agreement. 
It  merely  states  that  "  on  or  about  the  7th  of  June,  1820,  CoL  James 
Gradsden,  then  acting  as  the  agent  for  fortifications  at  Mobile  Point, 
and  thereto  duly  authorized  by  the  said  war  department,  did  enter 
into  an  agreement  or  contract  with  the  said  Samuel  Hawkins,  touch- 
ing the  foregoing  contract  with  the  said  Benjamin  W.  Hopkins,  and 
the  erection  of  the  fort  therein  provided  for,"  &c.  The  word  "  thereto  " 
may  be  applied  either  to  the  next  antecedent,  the  agency  of  fortifica- 
tioDs,  or  to  the  subsequent  clause,  stating  the  agreement.  It  may 
mean,  having  a  due  authority  as  agent  for  fortifications,  or  having  a 
due  authority  to  enter  into  the  agreement  The  recital  in  the  agree- 
ment itself,  that  Col.  Gadsden  entered  into  it  ^  in  pursuance  of  the 
instructions  of  the  secretary  of  the  war  department,"  would  not  be 
decisive  of  the  point,  supposing  it  to  be  entitled  to  the  fullest  weight 
as  matter  of  recitaL  But  the  case  does  not  rest  here ;  in  another 
part  of  the  record,  evidence  is  introduced  on  the  part  of  the  United 
States,  to  establish  that  the  agreement  so  made  had  never  been 
ratified  on  the  part  of  the  war  department ;  and  also  to  show  that 
it  was  understood  by  that  department,  that  without  such  ratification 
the  contract  was  not  obligatory.  We  allude  to  that  part  of  the 
record  where  it  is  stated  that  the  agreement,  as  soon  as  executed  at 
Mobile  Point,  was  transmitted  to  the  war  department,  and  that  a 
letter  was  written  by  the  authority  of  that  department,  under  date  of 
the  10th  July,  1820,  to  the  defendants,  as  Hawkins's  sureties,  inclos- 
ing a  copy  of  the  agreement,  and  requesting  them,  if  they  would 
sanction  it,  to  send  certificates  of  the  fact,  and  ''  signify  their  approval, 
and  authorize  it  to  be  carried  into  efiect ; "  and  it  is  added,  ^'  should 
you  object,  the  contract  will  be  carried  on  as  before,"  that  is,  the 
uriginal  contract    It  is  further  found  by  the  case,  that  the  agreement 
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"  was  not  ratified  by  the  secretary  of  war,  nor  ever  acted 
[  *  183  ]  upon,  except  so  far  as  it  may  appear  to  have  •been  ratified 
and  acted  upon  by  the  said  transcript''  (of  the  treasury 
accounts)  contained  in  the  record. 

It  appears  to  us  that,  taking  this  evidence  together,  it  was  not  a 
conceded  point,  but  a  matter  of  controversy  between  the  parties, 
whether  the  agreement  was  obligatory  upon  the  United  States,  and 
had  become  absolute  by  the  assent  of  all  the  persons  who  had  author- 
ity to  perfect  the  same.  This  being  so,  it  was  a  matter  of  fact  to  be 
decided  by  the  jury,  and  the  charge  of  the  court  was  erroneous  in 
withdrawing  it  from  the  consideration  of  the  jury. 

For  this  reason  it  is  our  opinion,  that  the  judgment  of  the  circuit 
court  was  erroneous,  and  ought  to  be  reversed,  and  the  cause  be 
remanded,  with  directions  to  award  a  venire  facias  de  novo.  See  1 
Paine's  Rep.  305,  8.  C. 

Thornton,  Plaintiff'  in  Error,  t;.  Wynn,  Defendant  in  Error. 

12  W.  183. 

If  an  indorser  who  has  not  been  duly  notified  unconditionallj  promise  to  paj  the  note,  wifli 
a  knowledge  of  all  material  fiEicts,  it  is  not  necessary  to  prove  notice  or  demand ;  but  say^ 
ing  he  knew  the  maker  had  not  paid  it,  and  was  not  to  paj  it,  that  it  belonged  to  himself 
alone  to  paj  it,  is  not  sufficient,  unless  the  indorser  knew  there  had  been  no  demand  and 
that  so  he  was  discharged. 

Breach  of  warranty,  without  an  oflbr  to  retam  the  property  and  rescind  the  contract,  is  noi 
a  defence  to  an  action  on  a  note  given  for  the  price  of  a  diatteL 

[  *  184  ]       *  This  cause  was  argued  by  C.  C.  LeCj  for  the  plaintiff  in 
error,  and  by  Worthingtonj  for  the  defendant  in  error. 

Washington,  J.,  delivered  the  opinion  of  the  court 
This  was  an  action  brought  by  the  defendant  in  error,  against  the 
plaintiff  in  error,  in  the  circuit  court  for  the  District  of  Columbia  and 
county  of  Washington,  upon  a  promissory  note  given  by  one  Miller 
to  Thornton,  and  by  him  indorsed  to  Wynn.  The  declaration  con- 
tains a  count  upon  the  note,  and  also  the  common  counts  for  money 
laid  out  and  expended,  and  for  money  had  and  received. 

At  the  trial  of  the  cause  upon  the  general  issue,  the  defendant 
below  took  two  exceptions  to  the  opinion  of  the  court,  which  are  to 
the  following  effect  The  first  states  that  the  plaintiff  gave  in  evi- 
dence the  note  and  indorsement  mentioned  in  the  declaration,  and  in 
order  to  dispense  with  the  proof  of  the  ordinary  steps  of  diligence  in 
presenting  and  demanding  the  note  of  the  drawer,  and  giving  notice 
to  the  indorser,  the  plaintiff  offered  evidence  to  prove  that,  a  few 
weeks  before  the  institution  of  this  suit,  the  note  in  question  was 
presented  to  the  defendant,  who,  being  informed  that  Milleri  the 


JANUABY  TERM,  1827.  109 

Thornton  v.  Wynn.    12  W. 


drawer,  had  not  paid  the  note,  said,  ^  he  knew  Miller  had  not,  and 
that  Miller  was  not  to  pay  it;  that  it  was  the  concern  of  the  defend- 
ant alone,  and  Miller  had  nothing  to  do  with  it ;  that  the  note  had 
been  given  for  part  of  the  pnrchase-money  of  a  certain  race-horse 
called  Batler,  and  that  the  defendant  offered  to  take  up  the  said  note 
if  the  plaintiff's  agent  would  give  time,  and  receive  other  notes  men- 
tioned in  payment;"  to  the  admission  and  competency  of  which 
evidence  the  defendant  objected;  but  the  court  overruled 
the  objection,  and  *  admitted  the  evidence  as  competent  to  [  *  185  ] 
support  this  action,  without  any  further  proof  of  demand 
upon  the  drawer  or  notice  to  the  indorser. 

That  the  said  evidence  being  so  admitted  by  the  court,  the  defend- 
ant offered  evidence  to  prove  that  the  said  note  was  given  for  part  of 
the  purchase-money  of  the  said  race-horse,  then  celebrated  for  his 
performances  on  the  turf,  sold  by  the  plaintiff  to  the  defendant,  an4 
the  said  Miller,  the  drawer  of  the  note,  for  $3,000,  of  which  $2,000 
had  been  paid ;  that  the  plaintiff,  at  the  time  of  so  selling  this  horse, 
warranted  him  sound,  and  declared  him  capable  of  beating  any  horse 
in  the  United  States,  and  recommended  the  purchasers  to  match  bnn 
against  a  celebrated  race-horse  in  New  York  called  Eclipse  ;  that  he 
also  gave  a  representation  of  his  pedigree,  which  he  described  as  un- 
exceptionable, and  promised  to  procure  his  pedigree  and  send  it  to 
the  defendant.  And  the  defendant  then  offered  evidence  to  prove 
that  the  said  horse,  at  the  time  of  the  said  sale,  was  utterly  unsound, 
and  broken  down,  and  had  been  broken  down  whilst  in  the  plaintifTs 
possession,  and  was  reputed  and  proven  by  persons  in  the  neighbor- 
hood of  the  plaintiff^  who  afterwards  communicated  the  same  to  the 
purchaser ;  and  was  wholly  unfit  for  and  incapable  of  the  action  and 
fatigue  necessary  to  a  race-horse ;  and  that  the  plaintiff  had  wholly 
failed  «to  procure  and  furnbh  the  pedigree  of  the  horse,  as  he  had 
agreed,  and  that  a  pedigree  was  an  essential  term  in  the  purchase  of 
the  horse,  or  ordinarily  is  so  in  the  purchase  of  such  horses,  without 
which  this  horse  was  worth  nothing ;  and  that  the  said  Miller,  as  soon 
as  it  had  been  ascertained  by  repeated  trials  that  the  horse  was 
incurably  unsound,  offered  to  return  him  to  the  plaintiff,  who  refused 
to  take  him  back,  although  the  former  offered  to  lose  what  he  had 
already  paid  for  the  horse,  which  offer  was  made  after  the  note  fell 
due.  Whereupon  the  court  instructed  the  jury,  at  the  prayer  of  the 
piaintifi^  that  if  they  should  be  of  opinion,  firom  the  said  evidence, 
that  the  said  horse  was,  at  the  time  of  the  said  sale,  utterly  unsound 
and  hfoken  down,  and  had  been  broken  down  whilst  in  the  plaintiff's 
possession,  and  was  wholly  unfit  for  and  incapable  of  the 
action  and  fatigue  necessary  *  to  a  race-horse,  but  that  the  [  *  186  ] 
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said  £EU2ts  were  not  known  to  the  plaintiff  at  the  time  of  the  said  sale, 
the  said  facts  are  not  a  sufficient  defence  in  this  action  to  prevent 
the  plaintiff  from  recovering. 

Upon  these  instructions  of  the  coilrt,  the  jury  found  a  verdict  for 
the  plaintiff,  and  the  cause  now  comes  before  this  court  upon  a  writ 
of  error. 

This  bill  of  exceptions  presents  two  questions  for  the  decision  of 
this  court  The  first  is,  whether  the  evidence  offered  by  the  plaintiff, 
and  admitted  by  the  court,  dispensed  with  the  necessity  of  proving  a 
demand  of  payment  of  the  maker  of  the  note,  and  due  notice  to 
Thornton  of  non-payment;  and,  secondly,  whether  the  court  below 
erred  or  not,  in  stating  to  the  jury  that  the  alleged  breach  of  the 
warranty  of  the  horse,  if  proved  to  their  satisfaction,  was  not  a  suffi- 
cient defence  in  this  action  to  prevent  the  plaintiff  -from  recovering, 
^unless  the  facts  stated  in  the  bill  of  exceptions  were  known  to  the 
plaintiff  at  the  time  of  .the  sale. 

In  the.  argument  of  the  first  question,  the  counsel  on  both  sides 
considered  the  evidence  offered  by  the  plaintiff  as  presenting  a  double 
aspect  1.  As  authorizing  a  conclusion,  in  point  of  fact,  that  the 
note  of  hand  on  which  the  suit  is  brought,  was  made  and  passed  to 
Thornton  without  consideration,  and  merely  for  his  accommodation ; 
and,  2.  As  amounting  to  a  promise  to  pay  the  note,  or  at  least  to 
an  admission  by  Thornton  of  his  liability  to  pay  it,  and  of  the  right 
of  the  plaintiff  to  resort  to  him,  whether  it  was  made  solely  for  his 
accommodation,  or  was  given  for  value  in  the  ordinary  course  of 
trade. 

As  to  the  first,  the  coimsel  treated  the  note  throughout  as  an 
accommodation  note,  and  submitted  to  the  decision  of  this  court  the 
question,  whether  the  indorser  of  such  a  note  was  entitied  to  call  for 
proof  of  a  demand  of  payment  of  the  maker,  and  notice  to  himself? 

Whether  this  question  was  ever  raised  in  the  court  below,  or  in 
what  manner  it  was  there  treated,  does  not  appear  fix>m  the  bill  of 
exceptions.  It  is  possible  that  that  court  may  have  intended  nothing 
more  by  their  direction  to  the  jury,  than  to  sanction  the  admissibility 
of  the  evidence,  and  its  sufficiency  to  authorize  a  verdict 
[  *  187  ]  for  the  plaintifi^  *  without  other  proof  of  demand  and  notice, 
provided  the  juiy  should  be  of  opinion  that  it  warranted  the 
conclusion  that  the  note  was  given  without  consideration.  But  such 
is  not  the  language  of  the  court,  as  stated  in  the  bill  of  exceptions. 
The  jury  were  informed  that  the  evidence  was  competent  to  support 
the  action  vnthout  such  further  proof  of  demand  and  notice,  without 
leaving  the  inference  of  fact  that  the  note  was  given  without  consid- 
eration to  be  drawn  by  the  jury.     Had  the  court  distinctiy  stated  to 
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the  jury  that  this  was  sach  a  note,  and,  therefore,  that  further  'proof 
of  demand  and  notice  was  unnecessary,  the  incorrectness  of  the 
direction  oonld  have  been  doubted  by  no  person,  since  the  court 
would,  in  that  case,  have  inferred  a  fact  from  the  evidence,  which  it 
was  competent  to  the  jury  alone  to  do.  And  yet  it  seems  difficult  to 
distinguish  the  supposed  case  from  the  one  really  presented  by  the 
bill  of  exceptions,  upon  the  hypothesis  that  the  court  below  decided 
any  thing  as  to  the  particular  character  of  this  note,  since  it  is  very 
obvious,  that  no  question  of  fact  was  submitted  to  the  consideration 
of  the  jury.  It  is,  therefore,  due  from  this  court  to  the  one  whose 
decision  we  are  revising,  to  conclude  that  that  decision  did  not 
proceed  upon  the  assumption  that  this  was  a  note  drawn  for  the 
accommodation  of  the  indorser. 

It  remains  to  be  considered  whether  the  direction  was  correct  upon 
the  other  aspect  of  the  evidence. 

It  is  now  well  settled,  as  a  principle  of  the  law  merchant,  that  an 
tmconditional  promise,  by  the  drawer  or  indorser  of  a  bill,  to  pay  it, 
after  full  knowledge  of  all  the  circumstances  necessary  to  apprise 
him  of  his  discharge  from  his  responsibility  by  the  laches  of  the 
holder,  amounts  to  an  implied  waiver  of  due  notice  of  a  demand  of 
the  drawer  or  acceptor,  and  dispenses  with  the  necessity  of  proving  it 
Such  are  the  cases  of  Borradaile  v.  Lowe,  4  Taunt  93 ;  Donaldson 
p.  Means,  4  D.  109,  and  others,  which  need  not  be  cited.  So  if, 
with  the  knowledge  of  these  circumstances,  he  answer,  that  the  biU 
"  must  be  paid ; "  "  that,  when  he  comes  to  town,  he  would  set  the 
matter  right;"  "that  his  affairs  were  then  deranged,  but  that  he 
would  be  glad  to  pay  it  as  soon  as  his  accounts  with  his  agents  were 
settled ; "  or,  "  that  he  would  see  it  paid ; "  or  if  he  pay  a 
part  of  the  bill ;  in  all  *  these  cases  it  has  been  decided,  [  *  188  ] 
that  proof  of  regular  notice  is  dispensed  with.  2  Term 
Rep.  713 ;  BulL  N.  P.  276 ;  2  Campb.  188 ;  6  East,  16 ;  2  Stra. 
1246. 

The  principle  upon  which  these  decisions  proceed  is  explained  in 
many  of  the  above  cases,  and  particularly  in  that  of  Rogers  v. 
Stevens,  2  Term  Rep.  713.  It  is  this :  that  these  declarations  and 
acts  amount  to  an  admission  of  the  party,  that  the  holder  has  a  right 
to  resort  to  him  on  the  bill,  and  that  he  had  received  no  damage  for 
want  of  notice.     See,  also.  Stark.  Evid.  272. 

The  same  principle  Applies  with  equal  force  to  promissory  notes, 
which,  after  indorsement,  partake  of  the  character  of  bills  of  ex- 
change ;  the  indorser  being  likened  to  the  drawer,  and  the  maker  to 
the  acceptor  of  a  bill.  The  case  of  Leffingwell  and  Pierpoint  v. 
White,  1  Johns.  Cas.  99,  is  that  of  a  promissory  note,  where  the 
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indoner,  before  it  became  due,  stated. that  the  maker  had  absconded, 
and  that,  being  secured,  he  would  give  a  new  note,  and  requested 
time.  The  court  say  that  the  defendant  had  admitted  his  responsi- 
bility, treated  the  note  as  his  own,  and  negotiated  for  farther  time 
for  payment;  by  which  conduct  he  had  waived  the  necessity  of 
demand  of  the  maker,  and  notice  to  himsel£  Taylor  i;.  Jones, 
2  Campb.  105;  Vaughan  v.  Fuller,  2  Stra,  1246;  and  Anson  v. 
Bailey,  Bull.  N.  P.  276,  were  all  cases  of  actions  on  promissory 
notes  against  the  indorsee  In  this  case,  the  defendant  below^  upon 
being  informed  that  Miller,  the  maker  of  the  note,  had  not  paid  it, 
observed  that  he  knew  he  had  not,  and  that  he  was  not  to  pay  it ; 
that  it  was  the  concern  of  the  defendant  alone,  and  that  Miller  had 
nothing  to  do  with  it,  it  having  been  given  for  part  of  the  purchase- 
money  of  a  horse.  These  declarations  amounted  to  an  unequivocal 
admission  of  the  original  liability  of  the  defendant  to  pay  the  note, 
and  nothing  more.  It  does  not  necessarily  admit  the  right  of  the 
holder  to  resort  to  him  on  the  note,  and  that  he  had  received  no 
damage  from  the  want  of  notice,  unless  the  jury,  to  whom  the  con- 
clusion of  the  fact  from  the  evidence  ought  to  have  been  submitted, 
were  satisfied  that  the  defendant  was  also  apprised  of  the  laches  of 
the  holder,  in  not  making  a  regular  demand  of  payment  of 
[  *  189  ]  the  note,  by  which  he  was  *  discharged  from  his  responsi- 
bility to  pay  it.  The  knowledge  of  this  fact  formed  an 
indispensable  part  of  the  plaintiff's  case,  since  without  it,  it  cannot 
fairly  be  inferred  that  the  defendant  intended  to  admit  the  right  of 
the  plaintiff  to  resort  to  him,  if,  in  point  of  fact,  he  had  been  guilty 
of  such  laches  as  would  dischai^  him  in  point  of  law.  For  any 
thing  that  appeared  to  the  court  below,  from  the  evidence  stated  in 
the  bill  of  exceptions,  the  admissions  of  the  defendant  may  have 
been  made  upon  the  presumption  that  the  holder  had  done  all 
that  the  law  required  of  him,  in  order  to  charge  the  indorser. 
That  due  notice  was  not  given  to  the  defendant,  he  could  not 
fail  to  know ;  but  that  a  regular  demand  of  the  maker  of  the  note 
could  not  be  inferred  by  the  court  from  the  admissions  of  the  de- 
fendant 

For  the  reasons  above  stated,  the  judgment  of  the  court  below 
must  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

But  since  the  second  question  before  mentioned  has  been  dis* 
tinctly  brought  to  the  notice  of  this  court,  has  been  fully  argued,  and 
must  again  be  decided  by  the  court  below,  it  becomes  necessary  that 
this  court  should  pass  an  opinion  upon  it  That  question  is,  whether 
the  alleged  breach  of  the  warranty  of  the  horse,  the  price  of  which 
formed  part  of  the  consideration  of  the  note,  if  proved  to  the  satia- 
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faction  of  the  jury,  was  a  sufficient  defence  in  this  action  to  prevent 
the  plaintiff  from  recovering,  unless  the  facts  stated  in  the  bill  of 
exceptions  were  known  to  the  plaintiiT  below  at  the  time  of  the  sale. 

The  question  is,  not  whether  the  purchaser  of  a  horse,  which  is 
wairanted  sound,  has  a  remedy  over  against  the  vendor,  upon  the 
warranty,  in  case  it  be  broken,  but  whether,  in  an  action  against  him 
for  the  purchase-money,  he  can  be  permitted  to  defend  himself  by 
proving  a  breach  of  the  warranty  ? 

The  cases  upon  this  subject  are  principally  those  where  the  vendee, 
having  executed  the  contract  on  his  part,  by  paying  the  purchase- 
money,  brought  an  action  of  indebitattis  assumpsit  against  the  vendor, 
as  for  money  had  and  received  to  his  use.  But  it  is  perfectly  clear 
that  the  reasoning  of  the  court  in  those  cases  applies  with 
equal  force  to  *  a  case  where  the  breach  of  the  warranty  is  [  •  190  ] 
set  up  by  the  vendee  as  a  defence  against  an  action  against 
him  to  recover  the  purchase-money. 

The  first  case  we  meet  with  on  this  subject  is  that  of  Power  «. 
Wells,  of  which  a  very  imperfect  report  is  to  be  seen  in  a  short 
note  in  Dougl.  24,  and  in  Cowp.  818.  There,  the  plaintiff  gave  a 
horse  and  twenty  guineas  to  the  defendant  for  another  horse,  which 
he  warranted  to  be  sound,  but  which  proved  otherwise.  The  plain- 
tiflF  offered  to  return  the  horse,  which  was  refused ;  and  the  plaintiff 
brought  two  actions,  one  for  money  had  and  received,  to  recover 
back  the  twenty  guineas  which  he  had  paid,  and  an  action  of  trover 
for  the  horse,  possession  of  which  the  plaintiff  had  delivered  to  the 
defendant.  The  court  decided  that  neither  action  could  be  main- 
tained; not  the  second,  because  the  property  had  been  changed. 
This  case  was  referred  to,  by  the  judge  who  had  decided  it,  at  nisi 
prius^  in  the  case  of  Weston  v.  Downes,  Dougl.  23,  which  soon  after 
came  before  the  court  of  king's  bench.  That  was  an  action  for 
money  had  and  received ;  and  the  case  was,  that  the  plaintiff  had 
paid  a  certain  sum  to  the  defendant  for  a  pair  of  horses,  which  the 
defendant  agreed,  at  the  time,  tx>  take  back,  if  they  were  disapproved 
of  and  returned  within  a  month.  They  were  returned,  accordingly, 
within  the  stipulated  period,  and  another  pair  was  sent  in  their  stead, 
without  any  new  agreement.  These  were  likewise  returned,  and 
accepted  by  the  vendor,  and  a  third  pair  were  sent,  which,  being 
likewise  offered  to  be  returned,  the  vendor  refused  to  take  them  back. 
Lord  Mansfield  was  against  the  action  ;  because,  the  contract  being 
a  special  one,  the  defendant  ought  to  have  notice  by  the  declaration 
that  he  was  sued  upon  it  Ashhurst,  J.,  was  of  the  same  opinion ; 
but  added,  that  if  the  plaintiff  had  demanded  his  money  on  the 
return  of  the  first  pair  of  horses,  this  action  would  have  lain,  but 
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that  the  contract  was  continued;  from  which  expression  nothing 
more  is  understood  to  have  been  meant  than  that  the  contract  re- 
mained open.  The  ground  upon  which  BuUer,  J.,  thought  that  the 
action  could  not  be  maintained  was,  that,  by  refusing  to  take  back 
the  horses,  the  defendant  had  not  precluded  himself  from 
[  •  191  ]  entering  into  •the  nature  of  the  contract;  and  that,  when- 
ever that  is  open,  it  must  be  stated  specially. 
The  meaning  of  these  latter  expressions  is  distinctly  stated  by  the 
court,  and  particularly  by  this  judge,  in  the  case  of  Towers  v.  Bar- 
rett, 1  Term  Rep.  133,  which  followed  next  in  order  of  time;  that  ^wsa 
also  an  action  for  money  had  and  received.  The  money  was  paid  for  a 
horse  and  chaise,  to  be  returned  in  case  the  plaintiff's  wife  should 
not  approve  of  them.  They  were  accordingly  sent  back  to  the  de- 
fendant in  three  days  after  the  sale,  and  left  on  his  premises  against 
his  consent  to  receive  them. 

Lord  Mansfield,  C.  J.,  and  Willis,  J.,  distinguish  this  case  from 
that  of  Weston  v.  Downes,  upon  the  ground  that  that  was  an  abso- 
lute, and  this  a  conditional  agreement,  which  was  at  an  end  by  the 
return  of  the  horse  and  chaise,  and  was  no  longer  open.  Both  the 
judges  treat  the  case  as  if  the  vendor  had  taken  back  the  property, 
although,  in  fact,  he  had  not  consented  to  do  so.  Ashhurst,  J.,  was 
of  opinion  that  this  case  would  have  resembled  that  of  Weston  r. 
Downes,  if,  in  that,  the  plaintiff  had  returned  the  horses.  It  is  very 
dear,  from  what  was  said  by  the  same  judge  in  that  case,  that  his 
meaning  in  this  was  if  the  plaintiff  had  returned  the  first  pair  of 
horses,  and  then  demanded  his  money  ;  for,  he  adds,  that  in  that  case 
there  was  an  end  of  the  first  contract  by  the  plaintifTs  taking  other 
pairs,  and  this  constituted  a  new  contract,  not  made  on  the  terms  of  the 
first.  But  in  this  case  the  contract  was  conditional,  and  when  the 
horse  and  chaise  were  returned,  the  contract  was  at  an  end,  and  the 
defendant  held  the  money  against  conscience.  Buller,  J.,  is  still  more 
explicit.  He  says  that  the  defendant,  by  the  contract,  had  put  it  in 
the  power  of  the  plaintiff  to  terminate  it,  by  returning  the  horse  and 
chaise,  and  that  the  plaintiff  had  no  option  to  refuse  to  take  them 
back ;  and  that,  being  bound  to  receive  them,  the  case  was  the  same 
as  if  he  had  actually  accepted  them.  He  adds  that  the  distinction 
between  those  cases  where  the  contract  is  open,  and  where  it  is  not, 
is,  that  if  it  be  rescinded,  either  by  the  original  terms  of  the  contract, 
as  in  this  oase,  where  no  act  remains  to  be  done  by  the  defendant, 
or  by  a  subsequent  assent  by  him,  the  plaintiff  may  recover 
[  •  192  ]  back  his  whole  *  money,  and  then  this  action  will  lie.  But 
if  it  be  open,  the  plaintifTs  demand  is  only  for  damages 
arising  out  of  the  contract. 
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The  court  proceeded  upon  this  distinction^  in  deciding  the  case 
of  Payne  v.  Whale,  7  East,  274,  which  followed  the  one  just 
noticed  The  action  was  to  recover  back  money  paid  to  the  defend- 
ant for  a  horse  sold  by  him  to  the  plaintiff,  which  he  warranted 
Bound.  The  plaintiff  offered  to  return  the  horse,  upon  an  allegation 
of  bis  unsoundness,  which  the  defendant  denied  and  refused  to  take 
bim  back ;  but  agreed  that,  if  he  was  in  fact  unsound,  he  would  take 
him  back  and  return  the  purchase-money.  The  unsoundness  was 
proved  at  the  trial ;  but  the  court  was  of  opinion  that  the  action 
could  not  be  supported,  and  distinguished  this  case  from  the  pre- 
ceding one  by  observing,  that  in  that  the  plaintiff  had  an  option,  by 
the  original  contract,  to  rescind  it  on'  a  certain  event ;  but  here  it  was 
no  part  of  the  original  contract  that  the  horse  was  to  be  taken  back ; 
and  that  the  subsequent  promise  amounted  to  no  more  than  that  he 
would  take  him  back  if  the  warranty  were  shown  to  be  broken,  which 
still  left  the  question  of  warranty  open  for  discussion,  and  then  the 
form  of  the  action  ought  to  give  the  defendant  notice  of  it  by  being 
brought  upon  the  warranty. 

The  case  of  Lewis  v.  Cosgrave,  2  Taunt.  2,  was  precisely  like  the 
present,  in  which  the  same  distinction  and  the  same  principles  were 
recognized  by  the  judge  who  tried  the  cause  at  nistprius.  It  was  an 
action  on  a  bill  drawn  for  the  price  of  a  horse,  which,  on  the  sale  of 
him,  was  warranted  sound,  but  turned  out  not  to  be  so.  The  de- 
fendant offered  to  return  the  horse,  which  was  refused,  and  the 
defendant  left  him  in  the  plaintiff's  stable  without  his  knowledge. 
The  judge  decided  that,  as  the  plaintiff  had  refused  to  take  back  the 
horse,  the  contract  of  sale  was  not  rescinded,  and,  consequently,  that 
the  defendant  must  pay  the  bill,  and  take  his  remedy  by  action  for 
the  deceit.  But  upon  a  rule  to  show  cause  why  a  new  trial  should 
not  be  granted,  the  court  said  that  it  was  clear  the  plaintiff  knew  of 
the  unsoundness  of  the  horse,  which  was  clearly  a  fraud,  and  that 
no  man  can  recover  the  price  of  an  article  sold  under  a 
*  fraud.  See  also  the  cases  of  Fortune  v.  Lingham,  2  [*193] 
Campb.  416,  and  Solomon  v.  Turner,  1  Stark.  51. 

The  result  of  the  above  cases  is  this :  if,  upon  a  sale  with  a  war- 
ranty, or  if,  by  the  special  terms  of  the  contract,  the  vendee  is  at  lib- 
erty to  return  the  article  sold,  an  offer  to  return  it  is  equivalent  to  an 
offer  accepted  by  the  vendor,  and,  in  that  case,  the  contract  is  re- 
Bcinded  and  at  an  end,  which  is  a  sufficient  defence,  to  an  action 
brought  by  the  vendor  for  the  purchase-money,  or  to  enable  the 
vendee  to  maintain  an  action  for  money  had  and  received  in  case  the 
purchase-money  has  been  paid.  The  consequences  are  the  same 
where  the  sale  is  absolute,  and  the  vendor  afterwards  consents,  an« 
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conditionally,  to  take  back  the  property ;  because,  in  both,  the  con* 
tract  is  rescinded  by  the  agreement  of  the  parties,  and  the  vendee  is 
well  entitled  to  retain  the  purchase-money  in  the  one  case,  or  to  re- 
cover it  back  in  the  other.  But  if  the  sale  be  absolute,  and  there 
be  no  subsequent  agreement  or  consent  of  the  vendor  to  take  back 
the  article,  the  contract  remains  open,  and  the  vendee  i^  put  to 
his  action  upon  the  warranty,  unless  it  be  proved  that  the  vendor 
knew  of  the  unsoundness  of  the  article,  and  the  vendee  tendered 
a  return  of  it  within  a  reasonable  time.  We  are,  therefore,  of 
opinion  that  the  direction  of  the  court  in  this  case,  upon  the  second 
exception  was  entirely  correct  The  judgment  is  to  be  reversed, 
and  the  cause  remanded  to  the  court  below  for  a  new  triaL 

13  P.  497;  9H.  213. 


Mallow  and  others  v.  Hinde. 

IS  W.  193. 

Thoagh  the  rales  aa  to  parties  in  eqaitj  are  somewhat  flexible,  jet  where  the  coort  can 
make  no  decree,  between  the  parties  before  it,  npon  their  own  rights,  which  are  indepen- 
dent of  the  rights  of  those  not  before  it,  it  will  not  act 

[  •  194  ]      •  This  cause  was  argued  by  Bond  and  Brushy  for  the  ap- 
pellants, and  by  Doddridge  and  Scotti  ^oi  the  respondents. 

Trimble,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  decree  of  the  circuit  court  for  the  dis- 
trict of  Ohio,  dismissing  generally,  with  costs,  the  bill  of  the  appel- 
lants, who  were  plaintiffs  in  that  court 

The  suit  was  a  contest  for  land  in  the  district,  set  apart  on  the 
northwest  side  of  the  Ohio,  for  the  satisfaction  of  the  bounty  lands 
due  to  the  officers  and  soldiers  of  the  Virginia  line,  or  continental 
establishment,  in  the  revolutionary  war. 

The  plaintif&  set  up  claim  to  the  land  by  virtue  and  under  a 
survey  No.  537,  in  the  name  of  John  Campbell.  It  appears  that 
John  Campbell,  before  his  death,  made  his  last  will  and  testament, 
whereby  he  devised  his  land  warrants,  entries,  and  surveys,  in  the 
military  district,  to  Col.  Richard  Taylor  and  others,  his  executors, 
in  trust  for  the  children  of  the  testator's  sister,  Sarah  Beard ;  and 
that  Taylor  alone  qualified  as  executor,  and  took  upon  himself  the 
trust.  Taylor  never  conveyed  or  assigned  the  warrants,  entries,  or 
surveys,  to  Mrs.  Beard's  children,  but  permitted  them,  as  the  bill 
charges,  to  take  the  management  of  them  into  their  own  hands. 

EUias  Iiangham   made  sundry  executory  contracts   with    Mrs. 
Beard's  children,  after  they  arrived  at   full  age,  which   contracts 
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are  set  oat  in  the  bill,  whereby,  as   the   complainants 
•allege,  Langham  became   equitably  entitled  to   survey  [•195] 
No.  537 ;  and  afterwards  sold,  and  made  deeds  of  convey- 
ance for  the  land  to  the  complainants ;  who,  in  consequence  of  their 
porchases  from  Langham,  took  possession  of,  and  improved  the  land. 

Thomas  S.  Hinde  having  purchased  and  procured  an  assignment 
nf  a  military  warrant  from  Col.  Richard  Taylor,  and  belonging  to 
him  in  his  own  right,  made  an  entry  thereof  in  Hinde's  own  name,  in 
the  principal  surveyor's  office ;  and  having  caused  a  survey  to  be 
made  thereupon,  covering  survey  No.  537,  in  the  name  of  Campbell, 
Hinde  obtained  a  patent  for  the  land  from  the  government 

Being  thus  clothed  with  the  legal  title,  Hinde  instituted  actions  of 
ejectment  in  the  circuit  court  against  the  appellants,  and  obtained 
judgments  of  eviction  against  them. 

They  filed  their  bill,  praying  for  an  injunction  against  the  judg- 
ments at  law ;  and  also  praying  that  Hinde  should  be  decreed  to 
release  and  convey  to  them  his  legal  title,  and  for  general  relief. 

The  bill  charges  that  Col.  Richard  Taylor,  with  full  notice  that 
the  appellants  were,  in  virtue  of  Langham's  contract  with  the  cestuis 
que  trusty  and  Langham's  sale  to  them,  equitably  entitled  to,  and  in 
possession  of,  survey  No.  537,  fraudulently  combined  with  Hinde  and 
others,  and  improperly  and  without  authority  withdrew  the  entry  on 
which  survey  No.  537  had  been  made,  and  reentered  and  caused  it 
to  be  surveyed  elsewhere ;  and  that  Hinde,  availing  himself  of  such 
improper  and  unauthorized  withdrawal,  had  entered,  surveyed,  and 
patented  the  land  in  his  own  name,  he  also  having  notice  of  all  the 
circumstances  attending  the  clsdm  of  the  appellants ;  and  that  Taylor 
and  the  Beards  refuse  to  perfect  the  survey  by  obtaining  a  patent, 
and  refuse  to  convey  or  transfer  it  to  the  appellants. 

The  bill  also  alleges  that  Langham  had  become  equitably  and  le- 
gally entitled  to  the  survey  No.  537,  as  a  purchaser  thereof,  for  taxes 
due  thereon  to  the  State  of  Ohio. 

Hinde  filed  his  answer,  in  which  he  denies  the  charges  of  fraud  and 
coQnsion ;  insists  the  land  had  become  vacant  by  the  withdrawing  of 
the  entry  in  the  name  of  Campbell,  and  by  surveying  it  else- 
where ;  and  that  he  had  legally  •  appropriated  it  by  his  entry,  [  *  196  ] 
survey,  and  grant ;  he  neither  admits  nor  denies  the  execution 
of  the  contracts  alleged  between  Langham  and  the  Beards,  and  puts 
the  complainants  upon  proof;  and  he  further  insists  that  such  contracts, 
if  made,  conferred  upon  Langham  no  equitable  title ;  first,  because 
the  Beards  had  no  power  to  sell,  without  the  concurrence  of  Taylor 
the  liustee ;  and,  secondly,  because  Langham  had  obtained  the  con- 
tracts by  fraud,  and  had  not  paid  the  consideration  stipulated 
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Neither  Taylor,  the  trustee,  nor  the  cestuis  que  trusty  with  whom 
the  complainants  allege  Langham  contracted  for  the  land,  are  made 
defendants,  they  being  out  of  the  limits  of  the  jurisdiction  of  the 
court 

No  attempt  has  been  made  in  the  argument  to  support  the  validity 
of  the  tax  sale,  and  it  may  be  laid  out  of  the  case. 

For  the  appellees,  it  is  insisted  that  the  proper  parties  are  not  be- 
fore the  court,  so  as  to  enable  the  court  to  decree  upon  the  merits  of 
the  conflicting  claims.  And  we  are  all  of  that  opinion.  It  is  plain 
that  the  appellants  cannot  set  up  the  survey  No.  537,  against  the  ap- 
pellee's title,  without  first  showing  themselves  entitled  to  that  survey. 
They  claim  that  survey,  not  by  any  assignment,  or  other  instrument, 
investing  them  with  a  legal  right  to  it,  but  by  executory  agreements, 
the  validity  and  obligation  of  which  the  .parties  to  them  have  a  right 
to  contest. 

We  cannot  try  their  validity,  and  decide  upon  their  efficacy,  by 
affirming  they  confer  upon  the  appellants  an  equitable  right,  without 
manifest  prejudice  to  the  rights  of  those  not  before  the  court  The 
complainants  pan  derive  no  claim  in  equity  to  the  survey,  under,  or 
through  Langham's  executory  contracts  with  the  Beards,  unless  these 
contracts  be  such  as  ought  to  be  decreed  against  them  specifically,  by 
a  court  of  equity.  How  can  a  court  of  equity  decide  that  these  con- 
tracts ought  to  be  specifically  decreed,  without  hearing  the  parties  to 
them  ?  Such  a  proceeding  would  be  contrary  to  all  the  rules  which 
govern  courts  of  equity,  and  against  the  principles  of  natural  justice. 
Taylor,  too,  is  the  legal  proprietor  of  the  warrant,  by  virtue  of  which 
the  entry  and  survey  No.  537  was  made,  and  in  general  the  right  of 
removal  is  incidental  to  the  right  of  property.  But  it  is  al- 
[  •  197  ]  leged  •  he  has  parted  with  that  incidental  right,  although 
the  general  legal  title  of  ownership  remains  in  him ;  or  that 
he  has  exercised  this  incidental  right  fraudulently  and  improperly,  to 
the  prejudice  of  the  appellants. 

Can  any  court  justly  strip  him  of  this  incidental  right,  or  convict 
him  of  firaud  unheard  ?  Besides,  if  the  court  should,  by  its  decree, 
compel  Hinde  to  release  his  legal  title  to  the  complainants,  upon  the 
grounds  that  the  entry  and  survey  No.  537  are  superior  to  his  title, 
it  would  be  giving  to  the  complainants  that  which  belongs  to  Taylor 
as  trustee,  and  to  his  cestuis  que  trusty  unless  by  their  acts  and  agree- 
ments they  have  parted  with  their  right  to  the  survey.  If  the  courts 
of  the  United  States  were  courts  of  general  jurisdiction,  it  could  not 
be  doubted  that  Taylor,  William,  and  Joseph  Beard,  and  Mr.  IVF- 
Gowan  and  wife,  would  be  necessary  and  indispensable  parties,  with- 
out whom  QO  decree  upon  the  merits  could  be  made.     But  it  i^  con- 
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tended  that  the  rule  which  prevails  in  courts  of  equity  generally,  that 
all  the  parties  in  interest  shall  be  brought  before  the  court,  that  the 
matter  in  controversy  may  be  finally  settled,  ought  not  to  be  adopted 
by  the  courts  of  the  United  States ;  because,  from  the  peculiar  struc- 
tore  of  their  limited  jurisdiction  over  persons,  the  application  of  the 
rale  in  its  full  extent  would  often  oust  the  court  of  its  acknowledged 
jurisdiction  over  the  persons  and  subject  before  it. 

It  is  true  this  equitable  rule  is  framed  by  the  court  of  equity  itself, 
and  is  subject  to  its  sound  discretion.  It  is  not,  like  the  description 
of  parties,  an  inflexible  rule,  the  failure  to  observe  which  turns  the 
party  out  of  court,  merely  because  it  has  no  jurisdiction  over  his 
cause ;  but  being  introduced  for  the  purposes  of  justice,  is  susceptible 
of  considerable  modifications  for  the  promotion  of  these  purposes. 
Accordingly,  this  court,  in  the  case  of  Elmendorf  v.  Taylor,  10 'W. 
167,  has  said  :  '^  That  the  rule  which  requires  that  all  persons  con- 
cerned in  interest,  however  remotely,  should  be  made  parties  to  the 
suit,  though  applicable  to  most  cases  in  the  courts  of  the  United 
States,  is  not  applicable  to  all.  In  the  exercise  of  its  discretion,  the 
court  wiU  require  the  plaintiff  to  do  all  in  his  power  to  bring  every 
person  concerned  in  interest  before  the  court.  But  if  the 
case  may  *  be  completely  decided,  as  between  the  litigant  [  *  198  ] 
parties,  the  circumstance  that  an  interest  exists  in  some 
other  person,  whom  the  process  of  the  court  cannot  reach,  as  if  such 
party  be  the  resident  of  some  other  State,  ought  not  to  prevent  a 
decree  upon  its  merits." 

This  doctrine  was  applied  to  the  case  where  a  small  interest  was 
outstanding  in  one  not  before  the  court,  as  tenant  in  common. 

In  that  case,  the  right  of  the  party  before  the  court  did  not  depend 
npon  the  right  of  the  party  not  before  the  court ;  each  of  their  rights 
stood  upon  its  own  independent  basis ;  and  the  ground  upon  which 
it  was  necessary,  according  to  the  general  principle,  to  have  both  be- 
fore the  court,  was  to  avoid  multiplicity  of  suits,  and  to  have  the 
whole  matter  settled  at  once. 

In  this  case,  the  complainants  have  no  rights  separable  from  and 
independent  of  the  rights  of  persons  not  made  parties.  The  rights 
of  those  not  before  the  court  lie  at  the  very  foundation  of  the  claim 
of  right  by  the  plaintifis,  and  a  final  decision  cannot  be  made  between 
the  parties  litigant  without  directly  affecting  and  prejudicing  the 
rights  of  others  not  made  parties. 

We  do  not  put  this  case  upon  the  ground  of  jurisdiction,  but  upon 
a  much  broader  ground,  which  must  equally  apply  to  all  courts  of 
equity,  whatever  may  be  their  structure  as  to  jurisdiction.  We  put 
it  on  the  ground  that  no  court  can  adjudicate  directly  upon  a  per- 
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son's  right,  withoat  the  party  being  either  actoally  or  constmctively 
before  the  court 

We  have  no  doubt  the  cireoit  court  had  jurisdiction  between  the 
complainants  and  the  defendant,  Hinde,  so  fiEir  as  to  entertain  the 
bill,  and  grant  an  injunction  against  the  judgments  at  law,  until  the 
matter  could  be  heard  in  equity. 

And  if  it  had  been  shown  to  the  circuit  court  that,  from  the  inca- 
pacity  of  that  court  to  bring  all  the  necessary  parties  before  it,  that 
court  could  not  decide  finally  the  rights  in  contest,  the  court,  in  the 
exercise  of  a  sound  discretion,  might  have  retained  the  cause  and  the 
injunction,  on  the  application  of  the  complainants,  until  they  had 
reasonable  time  to  litigate  the  matters  of  controversy  between  .them 
and  Taylor  and  the  Beards,  in  the  courts  of  the  State,  or 
[  *199  ]  *such  othesr  courts  as  had  jurisdiction  over  them ;  and  if 
then  it  was  made  to  appear  by  the  judgment  of  a  compe- 
tent tribtmal,  that  the  complainants  were  equitably  interested  with 
the  rights  of  Taylor,  the  trustee,  and  the  cestuis.  que  trust  in  the  sur- 
vey No.  537,  the  circuit  court  could  have  proceeded  to  decree  upon 
the  merits  of  the  conflicting  surveys. 

Such  a  proceeding  would  seem  to  be  justified  by  the  urgent  neces- 
sity of  the  case,  in  order  to  prevent  a  failure  of  justice ;  and  the 
cause  would  have  remained  under  the  control  of  the  circuit  court,  so 
as  to  have  enabled  it  to  prevent  unreasonable  delay,  by  the  negli- 
gence or  design  of  the  parties,  in  litigating  their  rights  before  some 
competent  tribunal 

The  cause  having  been  brought  to  a  hearing  before  the  circuit 
court,  in  its  present  imperfect  state  of  preparation,  that  court  could 
not  do  otherwise  than  dismiss  the  bill ;  but  as  no  final  decision  of 
the  rights  of  parties  could  properly  be  made,  the  dismission,  instead 
of  being  general,  ought  to  have  been  without  prejudice.  So  much 
of  the  decree  as  dismisses  the  bill  generally  must  be  reversed,  and 
the  decree,  in  all  things  else,  afiirmed ;  and  the  cause  is  to  be  re- 
manded to  the  circuit  court,  with  directions  to  dismiss  the  bill  with- 
out prejudice. 

1  P.  241 ;  13  p.  359;  17  H.  130. 


Connor    and    others   Appellants,  v.    Featubrstonb    and    others, 

Respondents. 

12  W.  199. 

A  qaestion  of  fact  apon  a  bill  filed  to  set  aside  the  sale  and  assignment  of  a  land  warrant. 
Evidence  deemed  insafficient  and  bill  dismissed. 

This  cause  was  argued  by  WhitCj  for  the  appellants,  and   by 
IsaackSj  for  the  respondents. 
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*  Tumble,  J.,  deliveied  the  opinion  of  the  court  [  *  200  ] 

This  ease  comes  before  the  court,  by  appeal  firom  the 
decree  of  the  drcuit  court  for  the  western  district  of  Tennessee. 

The  bill  was  instituted  by  James  Hibbits  in  his  lifetime,  and  after 
his  death  the  suit  was  revived  in  the  names  of  the  appellees,  his 
heirs  at  law,  after  which  the  defendants,  now  appellants,  appeared 
and  answered. 

The  object  of  the  suit  was  to  have  delivered  up  to  the  complain- 
ant a  land  warrant  of  5,000  acres,  which  had  been  issued  in  the 
name  of  James  Hibbits,  upon  an  entry  made  by  him  in  John  Arm- 
skong's  office.  No.  394,  and  to  restrain  James  and  Henry  W.  M. 
Connor,  and  each  of  them,  from  procuring  a  grant  upon  a  survey 
which  had  been  made  and  returned  for  the  use  of  James  Connor,  by 
virtue  of  the  warrant,  under  color  of  certain  assignments  alleged  by 
James  and  Henry  Connor  to  have  been  made  by  Hibbits,  and  to 
have  those  assignments  set  aside. 

It  appears  that  James  Connor  held  a  writing  under  seal,  dated 
the  25tik  of  September,  1796,  purporting  to  be  signed  and  executed 
by  James  Hibbits,  to  the  foUovnng  effect :  "  I,  James  Hibbits,  of  the 
comity  of  Iredell,  and  State  of  North  Carolina,  for  and  in  considera- 
tion of  the  sum  of  ^£93  10^.,  of  the  State  aforesaid,  have  granted, 
bargained,  and  sold  to  James  Connor,  of  Mecklenburgh  county, 
and  State  aforesaid,  a  5,000  acre  warrant,  entered  in  Colonel 
John  Armstrong's  office.  No.  394,  and  I  do  authorize  Colonel 
William  Polke,  or  any  of  his  deputies,  or  any  other  surveyor,  to 
issue  the  returns,  when  the  land  is  surveyed,  in  the  name  of  James 
Connor." 

The  execution  of  this  assignment  is  contested  by  the  bill,  which 
suggests  that  a  mere  order  for  the  delivery  of  the  warrant  was  given, 
without  any  terms  of  transfer ;  but  its  due  execution  is  expressly 
averred  by  the  answer,  and  clearly  sustained  by  evidence. 

It  appears,  from  the  statements  of  the  bill  and  answer  of  James 
Connor,  that,  although  this  assignment  purports  to  be  general  and 
absolute,  there  was  a  parol  agreement  and  understanding  between 
the  parties  at  the  time  of  its  execution,  qualifying  its 
gen  jral  import  But  the  parties  •differ  very  materially  as  [  *  201  ] 
to  the  character  and  extent  of  this  parol  agreement  Both 
admit  that  Hibbits  was  indebted  to  Connor  a  sum  of  money,  which 
it  was  not  convenient  then  to  pay,  but  they  differ  as  to  its  amount 
Both  agree  that  the  sum  so  due  from  Hibbits  to  Connor,  and 
Connor's  agreement  to  pay  to  government  a  balance  due  upon 
the  entry,  of  about  JE34,  with  the  interest  thereon  due  to  the 
State,  and  for  which  the  warrant  was  detained,  was  the  considera* 
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iion  of  the  assignment.  Hibbits  insbts  that  by  the  agreement  and 
understanding  of  the  parties,  the  assignment  was  intended  as  a 
mortgage  or  security  for  the  debt,  together  with  the  advance  to  be 
made  to  the  government;  but  Connor,  in  his  answer,  expressly 
denies  such  was  the  character  of  the  agreement,  and  insists  it  was 
that  Connor  should  be  proprietor  of  the  warrant,  so  far  as  these  sums 
would  go,  at  the  rate  of  £60  per  thousand  acres,  and  that  the 
residue  should  be  held  by  him  in  trust  for  Hibbits.  It  appears 
that  Connor  paid  to  the  government  £45  17^.  and  4^,  the  balance 
due  upon  the  entry,  with  interest,  and  procured  the  warrant  to  issue 
and  be  delivered  to  him,  on  the  29th  of  November,  1797.  It  appears 
that  the  adjustment  and  settlement  of  their  respective  interests  in 
the  warrant,  was  the  subject  of  occasional  correspondence  and  nego- 
tiation between  them,  from  that  time  until  1817 ;  but  that,  as  the 
land  lay  in  the  Indian  country,  and  could  not  lawfully  be  surveyed 
until  the  Indian  title  should  be  extinguished  by  the  general  govern- 
ment, the  matter  lay  over  until  that  period 

It  appears  that  in  June,  1817,  James  Connor  sent  his  son,  Henry 
W.  M.  Connor,  with  a  power  of  attomey  and  instructions,  from 
North  Carolina,  to  James  Hibbits,  in  Tennessee,  to  adjust  the  busi- 
ness within,  either  by  selling  to  Hibbits  Connor's  interest  in  the 
warrant,  or  purchasing  Hibbits's  interest  in  it  That  on  the 
day  of  June,  1817,  at  Hibbits's  own  house,  a  contract  was  made  by 
Henry  Connor,  as  agent  of  James  Connor,  with  Hibbits,  by  which 
Hibbits  agreed  to  transfer  and  assign  to  James  Connor,  or  his  agent, 
for  his  use,  all  Hibbits's  interest  in  the  warrant,  for  which  Connor 
agreed  to  convey  to  Hibbits,  by  deeds  with  special  war- 
[  •202  ]  ranty,  Connor's  right  in  two  grants  of  1,000  acres,  'in 
Connor's  name,  calling  to  lie  on  Swift  Creek;  and  also 
give  a  bond  for  the  conveyance  of  150  acres  in  Bedford  county;  in 
execution  of  which  agreement  an  assignment  of  the  whole  warrant 
was  accordingly  executed  by  Hibbits,  and  deeds  for  the  two  grants 
of  1,000  acres  each,  on  Swift  Creek,  and  a  bond  for  the  150  acres  in 
Bedford  county,  were  executed  by  Henry  W.  M.  Connor,  as  agent . 
for  James  Connor. 

The  biU  charges  that  this  assignment  was  procured  by  Henry  W. 
M.  Connor,  "most  fraudulently,  and  in  the  following  manner": 
^  That  Hibbits  was  confined  to  his  bed  by  a  severe  and  long  spell  of 
sickness,  under  the  influence  of  which  he  had  labored  several  months; 
that  his  intellect  and  his  faculties  were  so  much  debilitated  and 
impaired,  that  he  scarcely  knew  any  thing  he  was  doing ;  that  Henry 
Connor  represented  all  the  lands  he  proposed  giving  for  the  warrant, 
88  good  and  valuable  lands ;  and  he  moreover  represented  that  the 
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land  called  for  in  said  warrant  lay  south  of,  and  without  the  limits 
of  the  State  of  Tennessee ;  aU  of  which  assertions  and  allegations 
of  said  Henry  were  false,  and  known  by  him  to  be  so  at  the  time. 
He  had  been  correctly  informed  that  tiie  land  lay  in  this  State, 
(Tennessee,)  and  that  it  was  very  valuable ;  he  had  been  offered  for 
part  of  it  $6,00  per  acre,  and  he  also  knew  that  the  two  tracts  of 
1,000  acres  each  on  Swift  Creek,  had  never  been  surveyed ;  and  that 
the  150  acres  in  Bedford  county  had  been  taken  by  a  better  daim." 

This  is  the  substance  of  the  charges  of  fraud  and  misrepresenta- 
tion made  in  the  bill,  all  of  which  are  substantially  denied  by  the 
^answer. 

At  the  hearing  of  the  cause,  the  circuit  court  decreed  that  the 
assignment  of  the  day  of  June,  1817,  should  be  set  aside  and 
held  for  naught ;  that  neither  of  the  Connors  should  hold  any  interest 
in  the  warrant  by  viHue  of  that  assignment,  and  then  proceeded  to 
direct  what  interest  the  parties  should  respectively  hold  in  the  war- 
rant, under  the  assignment  and  contract  of  1796,  and  directed  a 
release  of  the  proportion  allotted  by  the  decree  to  the  complainants 
accordingly. 

It  is  plain  that  if  the  assignment  of  1817  ought  not  to  be  set 
aside,  the  decree  must  be  considered  not  only  erroneous, 
•but  there  can  be  no  necessity  for  inquiring  what  interest  [  *  203  ] 
each  party  shoiild  hold  in  the  warrant  under  the  contract 
and  assignment  of  1796,  independently  of  the  assignment  of  1817. 
That  matter  was  adjusted  by  the  contract  and  assignment  of  1817 ; 
and  unless  that  assignment  should  be  set  aside  for  fraud  and  impo- 
sition, we  cannot  go  behind  it. 

It  is  Argued  that  James  Hibbits  was  so  diseased  in  mind  and  body 
as  to  be  incapable  of  controlling  his  own  conduct,  and  that  undue 
advantage  was  taken  of  his  imbecility  by  Henry  W.  M.  Connor.  We 
do  not  think  the  allegation  supported  by  sufficient  proof.  The  answer 
aenies  it;  and  WiUiam  Cawley  is  the  only  witness  who  speaks 
directly  to  the  purpose.  William  Alexander  swears  he  was  once  at 
Hibbits's  house,  in  the  summer  of  1817;  that  Hibbits  was  in  great 
agony,  and  then  incapable  of  transacting  business ;  but  whether  from 
the  excess  of  bodily  pain  only,  or  conjointly  from  that  and  mental 
imbecility,  he  is  silent  The  former  we  think  the  fair  and  only  im- 
port of  his  evidence,  as  he  says  nothing  of  the  state  of  Hibbits's  mind, 
but  speaks  expressly  of  bodily  disease.  Besides,  it  is  uncertain 
whether  this  was  before  or  after  the  contract ;  and  cannot,  therefore, 
famish  a  circumstance  in  aid  of  Cawley's  statements.  Many  other 
witnesses  depose  as  to  Hibbits's  mental  condition^  whose  statements 
are  irreconcilable  with  Cawley's  impressions.     A  letter  written  by 
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Heiiry  W.  M.  CJonnor,  to  Adam  Miller,  in  which  he  says :  **  Mr.  Hib- 
bits  has  found  out  that  I  made  an  adyantageous  trade  with  him,  that 
the  land  was  in  the  State  of  Tennessee,  contrary  to  his  expectation, 
and  complains  heavily  that  I  took  an  advantage  of  him,  that  he  was 
a  little  deranged  at  the  time,"  is  greatly  relied  on  in  argument,  not 
only  to  prove  Hibbits's  insanity,  but  to  prove  Henry  W.  M.  Connor 
misrepresented  the  situation  of  the  entry  of  5,000  acres,  and  thereby 
deceived  and  defrauded  Hibbits. 

So  far  as  the  letter  alludes  to  the  state  of  Hibbits's  mind  at  the 
time  of  the  contract,  and  to  ^*  an  advantage  "  having  been  taken  of 
him,  the  writer  evidently  means  to  state  only  Mr.  Hibbits's  subse-. 
quent  complaints,  and  not  the  facts  or  circumstances  actually  attend- 
ing the  transaction.  The  letter  cannot,  then,  prove  that  Hibbits  was 
deranged,  or  that  Connor  took  advantage  of  him,  unless  it 
[  •  204  ]  is  inferable  from  other  parts  *  of  the  letter.  He  says,  Hib- 
bits had  found  out  that  Connor  had  made  an  advantageous 
trade;  but  it  would  be  a  very  strained  construction  of  this  language, 
to  suppose  Connor  meant  any  thing  more  by  it  than  a  good  bargain. 

He  says,  Hibbits  had  found  out  the  land  lay  in  Tennessee,  con- 
trary to  his  expectation ;  and  it  has  been  insisted  in  argument,  that 
this  fixes  decisively  upon  Henry  Connor  the  imputation  of  fraud  and 
misrepresentation,  as  to  the  situation  and  value  of  the  5,000  acres  of 
land.  We  do  not  think  so.  In  the  very  doubtful  state  of  the  ques- 
tion, where  the  state  boundary  would  run,  when  ascertained  by 
public  authority,  the  various  conjectures  and  opinions  then  existing 
on  the  subject,  the  near  proximity  of  the  land  to  the  line  as  after- 
wards established,  no  inference  unfavorable  to  the  fairness  of  Con- 
nor's conduct  can  justly  be  drawn  from  Hibbits's  expectation,  at  the 
time  of  the  contract,  that  the  land  was  not  in  Tennessee,  unless  it 
were  shown  that  Connor,  by  his  representations,  superinduced  that 
expectation.  There  is  nothing  in  the  letter,  and  we  can  discover 
nothing  elsewhere  in  the  evidence,  conducing  to  prove  that  Connor, 
at  the  time  of  the  contract,  made  any  representation  on  the  subject 
of  the  land  being  without  or  within  Tennessee. 

In  the  existing  state  of  circumstances,  in  relation  to  the  position 
of  the  state  line,  which  was  not  fixed  or  known  until  long  after,  it 
could  at  most  be  but  matter  of  opinion  or  conjecture,  whether  the 
land  would  or  would  not  fall  within  Tennessee.  It  is  not  shown 
that  Henry  W.  M.  Connor  expressed  even  an  opinion  to  Hibbits  on 
the  subject;  and  if  Hibbits  entertained  an  erroneous  opinion,  it 
would  be  going  too  far,  in  a  matter  apparently  involved,  at  the  time, 
in  uncertainty,  to  hold  Connor  responsible  for  that  error. 

The  bill  charges  Connor  with  falsely  representing  the  value  of  the 
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5,000  acres ;  but  that  is  also  denied  by  the  answer,  and  there  is  nc 
proof  in  support  of  the  bill. 

It  is  farther  argued  that  the  deeds  made  by  Connor  to  Hibbits  for 
the  two  tracts  of  1,000  acres  each,  calling  to  be  on  Swift  Creek,  being 
drawQ  by  Henry  W.  M.  Connor,  and  containing  only  a  clause  of 
special  warranty,  is  evidence  of  the  fraud  and  undue  advantage  taken 
of  Hibbits's  situation.  The  clause  of  warranty  in  the  con- 
veyances is  to  the  following  *  effect,  to  wit :  "  That  he,  the  [  *  205  ] 
said  James  Connor,  for  himself  and  heirs,  shall  and  will 
warrant  and  defend  the  above-named  grant  from  the  lawful  claim  or 
eiaims  of  any  person  or  persons  whatever ;  but  it  is  hereby  under- 
stood that  the  said  Henry  W.  M.  Connor,  as  agent  for  James  Con- 
nor, does  not  obligate  himself  to  warrant  the  land  called  for  in  the 
grant,  but  only  to  warrant  the  grant  itself  from  aU  legal  claims  of 
any  person  or  persons." 

Whatever  singularity  may,  at  first  blush,  appear  in  this  clause  of 
warranty,  it  vanishes  when  the  state  of  the  country  and  the  titles  in 
it  are  understood.  The  5,000  acre  entry  of  Hibbits,  and  the  land 
given  in  exchange  for  it,  in  the  contract  of  1817,  at  that  time  all  lay 
in  the  Indian  country, 'and  the  Indian  title  thereon  had  not  been  ex- 
tmgnished.  Although  the  warrant  upon  the  5,000  acre  entry  had 
issued,  it  had  not  been  surveyed,  and  could  not  be  lawfully  surveyed 
nntil  the  Indian  title  should  be  extinguished  by  the  general  govern- 
ment. Although  grants  heui  issued  for  the  two  tracts  of  1,000  acres 
each,  calling  to  lie  on  Swift  Creek,  it  was  very  probable  that  they 
bad  issued,  as  is  understood  to  have  been  the  case  in  many  instances, 
without  actual  surveys  having  been  executed  on  the  grant  By  the 
laws  and  usages  of  the  State,  as  understood  to  exist  at  the  time, 
duplicate  warrants  could  be  procured,  and  located  on  other  lands, 
whenever  it  appeared  the  land  granted  could  not  be  identified  for 
want  of  a  survey,  or  was  lost  by  a  superior  interfering  claim.  In  such 
a  state  of  things,  it  was  evidently  a  risking  bargain  on  both  sides ; 
and  the  peculiar  clause  of  warranty  must  be  presumed  to  secure  to 
Hibbits  the  benefit  of  procuring  warrants  for  the  grants,  if  the  land 
could  not  be  held  by  the  grants  themselves.  The  same  remark  may 
be  applied  to  the  150  acres  in  Bedford  county,  with  this  additionsd 
observation ;  that,  as  Henry  W.  M.  Connor  did  not  execute  a  deed 
of  conveyance  for  it  at  the  time  of  the  contract,  but  a  bond  for  a 
conveyance,  if  the  150  acres  is  lost,  or  he  is  otherwise  unable  to 
convey,  he  is  liable  upon  Ms  bond,  unless  he  afterwards  made  a 
conveyance  agreeably  to  his  bond ;  and  in  that  case  Hibbits  would 
derive  the  same  advantage  of  being  entitled  to  a  v\rar- 
rant  for  that  quantity,  notwithstanding  •the  opinion  of  [  •206  1 
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Henry  W.  M.  Connor,  as  expressed  in  his  letter  to  Miller  to  the 
contrary. 

The  only  remaining  ground  of  argument  relied  upon  in  support  of 
the  decree  of  the  circuit  court  is,  that  the  consideration,  agreed  to  be 
given  for  the  last  assignment,  has  failed,  and  the  assignment  ought, 
therefore,  to  be  set  aside.  But  the  consideration  agreed  upon  has 
not  failed.  Hibbits,  as  must  be  inferred  from  the  deeds  for  the  two 
tracts  of  1,000  acres  each,  was  not  to  have  a  good  and  indefeasible 
title ;  but  such  title  only  as  the  grants  might  give,  with  the  incidental 
advantages  resulting  from  them  by  the  laws  of  the  country.  The 
150  acres  may  constitute  a  claim  for  damages,  but  furnishes  no 
ground  for  setting  aside  the  assignment  of  1817. 

This  court  is  of  opinion  there  is  not  sufficient  evidence  to  show 
that  the  assignment,  dated  the  day  of  June,  1817,  was  procured  by 
fraud,  or  undue  advantage  taken  of  the  situation  of  Hibbits ;  and 
that  the  said  assignment  ought  not  to  have  been  set  aside.  The 
decree  of  the  circuit  court  is,  therefore,  deemed  erroneous,  and  must 
be  reversed,  and  the  cause  remanded  to  the  circuit  court,  with  direc- 
tions to  dismiss  the  biU,  with  costs. 

5  P.  190;    16  P.  284. 


Edwabds's  Lessee  v.  Darby. 

12  W.  206. 

A  qaestion  whether  the  French  Lick  reservation  had  been  subjected  to  appropriation,  bj 
entry  and  snrvey,  as  vacant  land,  by  statute  of  North  Carolina  or  Tennessee. 

In  the  construction  of  a  doubtful  law,  the  contemporaneous  construction  of  persons  appointed 
to  execute  it,  is  entitled  to  great  respect 

[  *  207  ]       *  This  cause  was  argaed  by  TaJbotj  for  the  plaintLBT,  and 
by  Eaton^  for  the  defendant. 

Trimble,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court  for  the 
western  district  of  Tennessee, 

The  plaintiff  prosecuted  an  action  of  ejectment  in  that  court,  to 
recover  possession  of  a  small  tract  of  20  or  30  acres  of  land,  which 
had  been  laid  out  in  lots  and  squares  as  part  of  the  town  of  Nash- 
ville, the  tenants  in  possession  being  the  owners  or  occupiers  of  such 
lots. 

In  the  year  1818,  Patrick  H.  Darby  appropriated,  by  entry  and 
survey,  all  that  part*  of  the  town,  firom  lot  No.  141  to  lot  No.  165,  the 
latter,  inclusive ;  and  having  obtained  a  grant  therefor  firom  the  State 
of  Tennessee,  he,  before  the  institution  of  the  suit,  conveyed  the  land 
by  deed  to  Edwards.     This  was  the  plaintiff's  title. 
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The  legislature  of  North  Carolina,  by  an  act  passed  in  the  year 
1782,  entitled :  ^  An  act  for  the  relief  of  the  officers  and  soldiers  in 
the  continental  line,  and  for  other  purposes  therein  mentioned," 
enacted,  that  certain  bounties  in  land  should  be  granted  to  the 
officers  and  soldiers  in  the  line  of  that  State,  on  continental  estab- 
lishment. 

The  7th  section  of  the  act,  after  reciting  that:  ^  Whereas,  in  May 
1780,  an  act  passed  reserving  a  certain  tract  of  country  to  be  appro- 
priated to  the  aforesaid  purposes,  and  that  it  had  been  represented  to 
the  assembly  that  sundry  families  had,  before  the  passing  of  the  said' 
act,  settled  on  the  said  tract  of  country,  eneicts  that  640  acres  of  land 
shall  be  granted  to  each  family,  or  head  of  a  family,  and  to  every 
single  man  of  21  years  or  upwards,  (to  include  their  improvements,) 
settled  on  said  land  before  the  1st  day  of  June,  1780,  for  which  they 
shall  have  the  right  of  preemption;  provided  no  such  grant  shall 
include  any  salt  licks  or  salt  springs,  which  are  hereby  declared  to  be 
reserved  as  public  property,  together  with  640  acres  of  the  adjoining 
lands,  for  the  common  use  and  benefit  of  the  inhabitants  of  that 
country,  and  not  subject  to  future  appropriations ;  and  all 
the  remainder  of  the  aforesaid  tract  of  *  country  shall  be  [  *  208  ] 
considered  as  subject  \o  partition  as  by  this  act  directed." 

The  8tb  section  appoints  commissioners  in  behalf  of  the  State, 
"  to  examine  and  superintend  the  laying  off  the  land  in  one  or  more 
tracts,  allotted  to  the  officers  and  soldiers." 

The  11th  section  authorizes  the  commissioners  to  appoint  one  or 
more  surveyors,  for  the  more  speedy  and  effectual  laying  off  and 
snryeying  said  lands. 

The  commissioners,  in  the  exercise  of  their  powers  in  carrying  this 
act  into  effect,  determined  the  French  Lick  to  be  within  the  scope  of 
its  provisions,  and  a  proper  object  of  such  reservation,  and  caused  a 
survey  to  be  made  of  said  reservation,  as  early  as  1784,  which  turns 
out  to  include  667|  acres,  instead  of  640,  and  embraces  within  its 
limits  the  whole  of  the  lots  laid  off  in  the  town  of  Nashville,  and  the 
land  covered  by  the  grant  to  Patrick  H.  Darby. 

In  the  year  1784,  the  legislature  of  North  Carolina,  by  its  act, 
appropriated  200  acres,  part  of  said  reservation,  for  the  establishment 
of  the  town  of  Nashville,  to  be  laid  off  at  the  bluff  .on  the  Cumber- 
land River,  nearest  the  French  Lick ;  and  commissioners  are  desig- 
nated in  the  act  to  lay  out  the  proposed  town  in  streets,  lots,  and 
squares;  to  cause  a  plan  thereof  to  be  made- out;  and  to  sdl  and 
dispose  of  the  lots  in  the  town  when  thus  laid  off. 

tlpon  the  trial  of  the  general  issue  in  the  circuit  court,  after  the 
plaintiff  had  given  in  evidence  the  grant  to  Darby,  and  conveyance 
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from  Darby  to  Edwards,  already  recited,  the  defendants  gave  evidence 
condacing  to  prove  that  the  survey  made  of  the  reservation  around 
the  French  Lick,  by  the  commissioners,  as  early  as  1784,  included  the 
whole  of  the  land  granted  to  Darby,  and  then  in  controversy ;  and  also, 
that  the  commissioners,  or  trustees,  for  laying  olBF  the  town  of  Nash- 
ville, had,  in  the  year  laid  off  and  disposed  of  a  part  of  the  town 
lots ;  and  that,  afterwards,  the  commissioners  had  laid  off  and  disposed 
of  the  additional  lots,  to  165  inclusive,  about  the  year  1789  or  1790; 
but  it  appeared  that  the  quantity  of  200  acres  was  thereby 
[  •  209  ]  exceeded  by  20  or  30  acres,  such  excess  covering  the  *  lots 
from  141  to  165  inclusive,  but  the  whole  of  which  lay 
within  the  French  Lick  reservation,  as  laid  off  by  the  conmiissioners 
about  the  year  1784. 

The  court  instructed  the  jury,  that  if  they  found  the  land  in  con- 
troversy, and  within  Darby's  grant,  was  also  within  the  boundary  of 
the  town  as  actually  laid  off,  although  that  boundary  exceeded  the 
quantity  of  200  acres,  or  if  they  found  it  was  within  the  actual  sur- 
vey of  the  French  Lick  reservation,  as  laid  off  in  1784,  although  it 
exceeded  the  quantity  of  640  acres,  the  land  was  protected  from 
individual  appropriation  by  entry  and  survey,  both  by  being  so 
within  the  town  boundary  as  laid  off,  and  within  the  reservation  as 
laid  off;  or  if  not  by  both,  it  was  so  protected  by  being  included  with- 
in the  latter ;  and  that,  consequently,  the  grant  to  Darby  was  void. 

To  this  opinion  and  instruction  the  plaintiff  excepted,  and  his  ex- 
ception was  sealed,  and  made  part  of  the  record. 

It  is  not  necessary  to  decide  whether  the  land  in  controversy 
would  or  would  not  have  been  protected  from  individual  appro- 
priation, by  being  actually  laid  off  and  disposed  of  as  town  lots, 
beyond  the  quantity  of  200  acres,  as  we  are  all  of  opinion  it  was 
so  protected  by  being  within  the  French  Lick  reservation,  as 
laid  off. 

It  is  argued  that  the  commissioners,  appointed  by  the  act  of  1782, 
were  not  authorized  to  cause  surveys  to  be  made  of  the  reservations 
of  640  acres  around  the  reserved  salt  licks  and  springs,  that  the  reser- 
vation was  by  quantity  only,  and  that  no  legal  effect  can  therefore 
be  attributed  to  the  survey.  We  admit  the  statute  does  not  give  the 
authority  to  survey  the  reservations,  in  express  terms,  'but  do  not 
admit  that  the  authority  may  not,  and  does  not,  result  by  necessary 
implication  from  the  duties  they  were  expressly  required  to  perform, 
and  from  the  general  provisions  of  the  statute.  They  were  not  ex- 
pressly required  by  the  statute  to  determine  what  licks  and  springs 
were  proper  objects  for  reservation,  and  came  within  the  provisions 
of  the  statute ;  but  they  were  required  to  lay  off  and  cause  to  be 
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snrreyed  the  lands  granted  to  the  officers  and  soldiers,  subject  to 
and  so  as  not  to  interfere  with  these  reservations.     The  right  of  pre- 
emption granted  by  law  to  the  settlers  of  640  acres  each, 
including* their  settlements,  were  also  to  be  avoided*     It  [*210] 
seems  to  result  necessarily  from  these  provisions,  that  the 
commissioners  must  first  determine  what  were  the  proper  subjects 
of  reservation,  and  having  determined  that  a  given  salt  lick  or  spring 
came  within  the  provisions  of  the  law,  the  power  and  duty  of  laying 
off  by  survey  the  640  acres  reserved,  and  to  be  avoided,  around  the 
tick,  seems  necessarily  and  irresistibly  to  result  to  the  commissioners, 
io  all  cases  where  they  might  deem  it  necessary  to  do  so,  in  order  to 
enable  them  to  lay  off  the  lands  for  the  officers  and  soldiers,  so  as 
to  avoid  these  reservations.     The  adjacency  of  preemption  rights, 
too,  might  render,  it  both  necessary  and  proper  that  they,  as  well  as 
the  reservations,  should  be  laid  off,  because  both  were  to  be  avoided. 
Bat  more  especially  it  was  indispensable  wherever  the  commissioners 
were  about  to  lay  off  laiids  for  the  officers  and  soldiers,  adjacent  to  a 
salt  lick  or  spring,  to  have  a  survey  made  of  the  reservation,  to  give 
it  figure  and  fixed  locality ;  otherwise,  the  reservation  being  of  quan* 
tity  only,  without  boundary,  one  of  two  consequences  must  have  re- 
sulted, namely,  that  it  might  lawfully  be  encroached  upon  on  one  side, 
and  if  on  one,  on  any  other  side ;  or  that,  practically,  its  uncertainty 
must  have  excluded  a  much  larger  quantity  than  was  intended  by 
law  to  be  reserved  from  the  satisfaction  of  the  claims  of  the  officers 
and  soldiers. 

In  the  construction  of  a  doubtful  and  ambiguous  law,  the  contem- 
poraneous construction  of  those  who  were  called  upon  to  act  under 
the  law,  and  were  appointed  to  carry  its  provisions  into  effect^  is 
entitled  to  very  great  respect.  The  law  was  not  only  thus  construed 
by  the  commissioners,  but  that  construction  seems  to  have  received, 
very  shortly  after,  the  sanction  of  the  legislature.  By  the  3d  section 
of  an  act  passed  by  the  legislature  of  North  Carolina,  in  1789,  enti* 
tied :  ^  An  act  directing  the  sale  of  the  salt  licks  and  springs,  with 
the  adjoining  land,  within  the  district  of  Mero,"  it  is  enacted  that  the 
commissioners  appointed  to  carry  that  act  into  effect  ^<  shall  cause  to  be 
surveyed,  where  such  surveys  have  not  already  been  made,  all  the  said 
salt  licks  and  springs,  with  the  640  acres  of  adjoining  land*. 

This  provision  must  be  construed  as  recognizing  *  the  [  *  211  ] 
validity  of,  and  as  ratifying  the  surveys  which  had  been 
made  by  the  commissioners  under  the  act  of  1782. 

The  circumstance  of  the  surtey  containing  a  considerable  surplus 
we  think  immaterial.  It  w^  a  public  act,  done  by  a  public  author- 
ized agent  of  the  government,  and  afterwards  recognized  by  th^ 
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government  itself.    None  but  the  government  itself  ought,  therefore, 
to  be  permitted  to  call  it  in  question. 

It  is  argued  that,  however  this  may  be,  the  legislature,  by  the  act 
of  1789,  above  recited,  havis  declared  the  whole  of  the  reservation 
not  otherwise  appropriated  to  the  Davison  Academy,  the  200  acres 
vested  in  the  town,  and  the  land  granted  to  John  AFNairy,  to  be 
vacant  unappropriated  land,  subject  to  individual  appropriation,  by 
entry,  survey,  and  grant,  in  the  ordinary  mode ;  and  that,  as  the  land 
gmnted  to  Darby  is  not  embraced  by  either  of  these  prior  appropria- 
tions, his  grant  is  valid* 

We  are  not  of  that  opinion.  The  2d  section  of  the  act  of  1789, 
directs  the  county  courts  to  make  out  lists  <^  of  all  the  salt  licks  and 
springs  in  their  respective  counties,  which  said  courts  shaU  deem  fit 
for  the  purpose  of  manufacturing  salt,  including  all  such  lidcs  and 
springs  as  were  set  apart  by  commissioners  heretofore  appointed  for 
that  purpose,  as  public  property,  namely,  Heaton's  Lick,  Denton's 
Lick,  the  French  Lick,  &c.,  which  lis^  shall  be  entered  on  the 
records  of  said  courts,  and  copies  thereof  delivered  to  the  commis- 
sioners appointed  by  this  act ;  and  all  other  salt  licks  and  springs, 
with  the  adjoining  lands,  not  deemed  by  the  court  fit  for  the  manu- 
facturing of  salt,  be  and  they  are  hereby  declared  vacant  land,  and 
liable  to  be  located  and  entered  in  the  same  manner  as  other  vacant 
land." 

The  act  then  proceeds  to  direct  how  the  commissioners  appointed 
by  that  act  shall  proceed  to  sell  the  salt  licks  and  springs,  with  the 
adjoining  lands,  listed  as  deemed  fit  for  manufacturing  salt  From 
these  provisions,  it  was  obviously  the  intention  of  the  legislature, 
that  all  the  salt  licks  and  springs  deemed  fit  for  the  manufacturing 
of  salt,  with  the  adjoining  lands  to  each,  shall  be  sold  in  the  manner 
specially  directed  by  the  act ;  and  the  French  Lick  is,  by  the  act 

itself,  enumerated  as  one  belonging  to  that  class, 
i  •  212  ]  •  It  was  only  those  not  deemed  fit  for  the  manufacture  of 
salt,  with  the  reserved  lands  adjoining  them,  that  were  de- 
clared vacant  land,  subject  to  be  appropriated  by  location  and  entry. 
We  can  discover  no  other  law  of  North  Carolina  or  of  Tennessee, 
which  subjects  the  reservation  about  any  of  the  licks  deemed  fit  for 
manufacturing  salt,  to  appropriation  by  entry  and  survey,  as  vacant 
land. 

We,  therefore,  accord  in  opinion  witii  .the  circuit  court,  that  the 
grant  to  Patrick  H.  Darby  is  void. 

The  circuit  court,  as  appears  by  the  bill  of  exceptions,  permitted 
evidence  to  be  given,  for  the  purpose  of  showing  the  court  had  no 
jurisdiction ;  and  instructed  tiie  juiy  that  if  they  believed  the  facts 
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which  this  evidence  conduced  to  proTCi  the  court  had  no  jurisdiction 
over  the  cause.  This  was  certainly  irregular  and  improper.  The 
jmy  were  awom  to  try  the  general  issue,  and  the  facts  involved  in 
it,  not  to  lary  facts  involved  in  a  question  of  jurisdiction. 

The  instructions  of  the  court  were  calculated  to  lead  and  divert 
the  attention  of  the  jury  from  the  subjects  of  inquiry  properly  before 
them^  to  others  in  no  way  connected  with  the  issue.  For  thiit  errori 
the  judgment  of  the  circuit  court  must  be  reversed,  the  cause  re- 
manded to  the  circuit  court,  with  directions  to  set  aside  the  verdict, 
and  for  new  proceedings  to  be  had  therein,  not  inconaiBtent  with  the 
judgment  of  this  court 


Deverbaux  v.  Marb. 

U  W.  21S. 

This  court  ttaamot  take  jarudiction  upon  a  certiikate  of  a  qaettion  on  which  the  opiniom  of 
the  jodges  of  the  circuit  conrt  are  opposed,  upon  some  pzooeediog  sabseqnent  to  the  dedft- 
ioo  of  the  cause  in  that  court. 

In  Ihis  case,  the  judges  of  the  circuit  court  of  West  Ten- 
nessee, after  a  judgment  had  been  rendered  in  that  *  court,  [  *  213  ] 
divided  in  opinion  upon  the  question  as  to  the  amount  of 
the  security  bond,  to  be  given  by  the  party  applying  for  a  writ  of 
enor,  whellier  the  amount  of  the  bond,  ought  to  be  sufficient  to  cover 
tile  whole  debt,  or  only  for  the  costs  and  increased  damages  on  the 
party  failing  to  prosecute  his  writ  of  error  vdth  eflFect  Whereupon 
the  division  of  opinions  vtras  certified  to  this  court,  under  the  6th 
section  of  the  act  of  the  29th  April,  1802,  (2  Stats,  at  Large,  159.) 

EatoHj  for  the  plaintifil 

White,  for  tbci  defendant 

This  Court  was  of  opinion,  that  it  had  no  jurisdiction  of  the 
question  on  which  the  opinions  of  the  judges  of  the  circuit  court 
were  opposed,  the  division  of  opinions  having  arisen  after  the  decia- 
ion  of  the  cause  in  that  court  CertificiOey  accordingly. 

7  H.  185. 
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Ogden,  Plaintiff  in  Error,  v:  Saundebs,  Defendant  in  Error. 

12  W.  218. 

I  An  insolvent  law  of  a  State  does  not  impair  the  obligation  of  fhtare  contracts  between  its 

I  citizens.    But  it  cannot  affect  the  rights  of  creditors  who  are  citizeos  of  other  States. 

Error  to  the  district  court  of  the  United  States  for  Louisiana. 

This  was  an  action  of  assumpstt,  brought  in  the  court 
[  *  214  ]  *beIow,  by  the  defendant  in  error,  Saunders,  a  citizen  of 
Kentucky,  against  the  plaintiff  in  error,  Ogden,  a  citizen  of 
Louisiana.  The  plaintiff  below  declared  upon  certain  bills  of  ex- 
change, drawn  on  the  30th  of  September,  1806,  by  one  Jordan,  at 
Lexington,  in  the  State  of  Kentucky,  upon  the  defendant  below, 
Ogden,  in  the  city  of  New  York,  (the  defendant  then  being  a  citizen 
and  resident  of  the  State  of  New  York,)  accepted  by  him  at  the  city 
of  New  York,  and  protested  for  non-payment. 

The  defendant  below  pleaded  several  pleas,  among  which  was  a 
certificate  of  discharge  under  the  act  of  the  legislature  of  the  State 
of  New  York,  of  April  3, 1801,  for  the  relief  of  insolvent  debtors, 
commonly  called  the  three  fourths  act 

The  jury  found  the  facts  in  the  form  of  a  special  verdict,  on  which 
the  court  rendered  a  judgment  for  the  plaintiff  below,  and  the  cause 
was  brought  by  writ  of  error  before  this  court.  The  question 
which  arose  under  this  plea  as  to  the  validity  of  the  law  of  New 
York  as  being  repugnant  to  the  constitution  of  the  United  States, 
wfw  argued  at  February  term,  1824,  by  Ctey,  D.  B.  Ogden^  and 
Haines^  for  the  plaintiff  in  error,  and  by  Webster  and  Whecdon^  for 
the  defendant  in  error,  and  the  cause^was  continued  for  advisement 
until  the  present  term.  It  was  again  argued  at  the  present  term,  (in 
connection  with  several  other  causes  standing  on  the  calendar,  and 
involving  the  general  question  of  the  validity  of  the  state  bankrupt, 
or  insolvent  laws,)  by  Webster  and  Wheaton^  against  the  validity, 
and  by  the  Attorney- General^  E.  Livinffstany  D.  B.  Ogden^Jones^ 

and  Sampson^  iot  the  validity. 
[  *  254  ]       The  learned  judges  delivered  their  opinions  as  follows :  — 

"^  Washington,  J.  The  first  and  most  important  point  to  be  decided 
in  this  cause,  turns  essentially  upon  the  question.  Whether  the  obliga- 
tion of  a  contract  is  impaired  by  a  State  bankrupt  or  insolvent  law, 
which  discharges  the  person  and  the  future  acquisitions  of  the  debtor 
from  his  liability  under  a  contract  entered  into  in  that  State  after  the 
passage  of  the  act.  .   ^ 
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This  qnestioD  has  never  before  been  distinctly  presented  to  the 
consideration  of  this  court,  and  decided,  although  it  has  been  sup« 
posed  by  the  judges  of  a  highly  respectable  state  court,  that  it  was 
decided  in  the  case  of  MPMillan  v.  M'Neal,  4  W.  209.  That  was  the 
case  of  a  debt  contracted  by  two  citizens  of  South  Carolina,  in  that 
State,  the  discharge  of  which  had  a  view  to  no  other  State.  The 
debtor  afterwards  removed  to  the  territory  of  Louisiana,  where  he 
was  regularly  discharged,  as  an  insolvent,  from  all  his  debts,  under 
'an  act  of  the  legislature  of  that  State  passed  prior  to  the  time  when 
the  debt  in  question  was  contracted.  To  an  action  brought  by  the 
creditor  in  the  district  court  of  Louisiana,  the  defendant  plead  in  bar 
his  discharge,  under  the  law  of  that  territory,  and  it  was  contended 
bj  the  counsel  for  the  debtor  in  this  court,  that  the  law  under  which 
the  debtor  was  discharged,  having  passed  before  the  contract  was 
made,  it  could  not  be  said  to  impair  its  obligation.  The  cause  was 
argued  on  one  side  only,  and  it  would  seem  from  the  report  of  the 
case,  that  no  written  opinion  was  prepared  by  the  court  The  chief 
justice  stated  that  the  circumstance  of  the  state  law  under  which  the 
debt  was  attempted  to  be  discharged  having  been  passed  before  the 
debt  was  contracted,  made  no  difference  in  the  application 
of  the  principle  which  had  been  asserted  by  the  •court  in  [  *  255] 
the  case  of  Sturges  i;.  Crowninshield,  4  W.  122.  The  cor- 
rectness of  this  position  is  believed  to  be  incontrovertible.  The  prin- 
ciple alluded  to  was,  that  a  state  bankrupt  law  which  impairs  the 
obligation  of  a  contract,  is  unconstitutional  in  its  application  to  such 
contract  In  that  case,  it  is  true,  the  contract  preceded  in  order  of 
time  the  act  of  assembly,  under  which  the  debtor  was  discharged, 
although  it  was  not  thought  necessary  to  notice  that  circumstance  in 
the  opinion  which  was  pronounced.  The  principle,  however,  re- 
mained, in  the  opinion  of  the  court  delivered  in  AFMillan  v.  IVFNeal, 
unaffected  by  the  circumstance  that  the  law  of  Louisiana  preceded  a 
contract  made  in  another  State ;  since  that  law,  having  no  extra- 
territorial force,  never  did  at  any  time  govern  or  affect  the  obligation 
of  such  contract  It  could  not,  therefore,  be  correctly  said  to  be  prior 
10  the  contract,  in  reference  to  its  obligation;  since  if,  upon  legal 
prinr.iides,  it  could  affect  the  contract,  that  could  not  happen  until  the 
debtor  became  a  citizen  of  Louisiana,  and  that  was  subsequent  to 
the  contract  But  I.  hold  the  principle  to  be  well  established,  that  a 
discharge  under  the  bankrupt  laws  of  one  government  does  not  affect 
contracts  made  or  to  be  executed  under  another,  whether  the  law  be 
prior  or  subsequent  in  the  date  to  that  of  the  contract ;  and  this  I 
take  to  be  the  only  point  really  decided  in  the  case  alluded  to. 
Whether  the  chief  justice  was  correctly  understood  by  the  r<*porter, 
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wheB  he  is  supposed  to  have  said,  ^<  that  this  case  was  not  distin- 
goishable  in  principle  from  the  preceding  case  of  Sturges  v.  Crownin- 
shield,"  it  is  not  material  at  this  time  to  inquire,  because  I  understand 
the  meaning  of  these  expressions  to  go  no  further  than  to  intimate, 
that  there  was  no  distinction  between  the  cases  as  to  the  constitu- 
tional objection,  since  it  professed  to  discharge  a  debt  contracted  in 
another  State,  which,  at  the  time  it  was  contracted,  was  not  within 
its  operation,  nor  subject  to  be  discharged  by  it.  The  case  now  to 
be  decided,  is  that  of  a  debt  contracted  in  the  State  of  New  York,  by* 
a  citizen  of  that  State,  from  which  he  was  discharged,  so  far  as  he 
constitutionally  could  be,  under  a  bankrupt  law  of  that  State,  in 
force  at  the  time  when  the  debt  was  contracted.     It  is  a  case,  there- 

fore,  that  bears  no  resemblance  to  the  one  just  noticed. 
[  •  256  ]       *  I  come  now  to  the  consideration  of  the  question,  which, 

for  the  first  time,  has  been  directly  brought  before  this  court 
for  judgment  I  approach  it  with  more  than  ordinary  sensibility,  not 
only  on  account  of  its  importance,  which  must  be  acknowledged  by 
all,  but  of  its  intrinsic  difficulty,  which  every  step  I  have  taken  in 
arriving  at  a  conclusion  with  which  my  judgment  could  in  any  way 
be  satisfied,  has  convinced  me  attends  it.  I  have  examined  both 
sides  of  this  great  question  with  the  most  sedulous  care,  and  the  most 
anxious  desire  to  discover  which  of  them,  when  adopted,  would  be 
most  likely  to  fulfil  the  intentions  of  those  who  framed  the  constitu- 
tion of  the  United  States.  I  am  far  from  asserting  that  my  labors 
have  resulted  in  entire  success.  They  have  led  me  to  the  only  con- 
clusion by  which  I  can  stand  with  any  degree  of  confidence ;  and 
yet,  I  should  be  disingenuous  were  I  to  declare,  from  this  place,  that 
I  embrace  it  vtdthout  hesitation,  and  without  a  doubt  of  its  corredr 
ness.  The  most  that  candor  will  permit  me  to  say  upon  the  subject 
is,  that  I  see,  or  think  I  see,  my  way  more  clear  on  the  side  which 
my  judgment  leads  me  to  adopt,  than  on  the  other,  and  it  must  re- 
main for  others  to  decide  whether  the  guide  I  have  chosen  has  been 
a  safe  one  or  not 

It  has  constantly  appeared  to  me,  throughout  the  different  investi- 
gations of  this  question  to  which  it  has  been  my  duty  to  attend^  that 
the  error  of  those  who  controvert  the  constitutionality  of  the  bankrupt 
law  under  consideration,  in  its  application  to  this  case,  if  they  be  in 
error  at  all,  has  arisen  from  not  distinguishing  accurately  between  a 
law  which  impairs  a  cx>ntract,  and  one  which  impairs  its  obligation. 
A  contract  is  defined  by  all  to  be  an  agreement  to  do  or  not  to  do 
some  particular  act ;  and  in  the  construction  of  this  agreement,  de- 
pending essentially  upon  the  wiU  of  the  parties  between  whom  it  is 
formed,  we  seek  for  their  intention  with  a  view  to  fulfil  it    Any  law. 
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then,  which  enlai^s,  abridges,  or  in  any  manner  changes  this  inten- 
tion, when  it  is  discovered,  necessarily  impairs  the  contract  itself, 
which  is  but  the  evidence  of  that  intention.  The  manner  or  the 
degree  in  which  this  change  is  effected,  can  in  no  respect  influence 
this  conclusion ;  for  whether  the  law  affect  the  validity,  the 
construction,  the  duration,  the  mode  of  *  discharge,  or  the  [  *  257  ] 
evidence  of  the  agreement,  it  impairs  the  contract,  though 
it  may  not  do  so  to  the  same  extent  in  all  the  supposed  cases.  Thus, 
'  a  law  which  declares  that  no  action  shall  be  brought  whereby  to 
charge  a  person  upon  his  agreement  to  pay  the  debt  of  another,  or 
upon  an  agreement  relating  to  lands,  unless  the  same  be  reduced  to 
writing,  impairs  a  contract  made  by  parol,  whether  the  law  precede 
or  follow  the  making  of  such  contract ;  and,  if  the  argument  that  this 
law  also  impairs,  in  the  former  case,  the  obligation  of  the  contract, 
be  sound,  it  must  follow  that  the  statute  of  frauds,  and  all  other 
statutes  which  in  any  manner  meddle  with  contracts,  impair  their 
obligation,  and  are  consequently  within  the  operation  of  this  section 
and  article  of  the  constitution.  It  will  not  do  to  answer  that,  in  the 
particular  case  put,  and  in  others  of  the  same  nature,  there  is  no  con- 
tract to  impair,  since  the  preexisting  law  denies  all  remedy  for  its 
enforcement,  or  forbids  the  making  of  it,  since  it  is  impossible  to 
deny  that  the  parties  have  expressed  their  will  in  the  form  of  a  con- 
tract, notwithstanding  the  law  denies  to  it  any  valid  obligation. 

This  leads  us  to  a  critical  examination  of  the  particular  phraseology 
of  that  part  of  the  above  section  which  relates  to  contracts.  It  is  a 
law  which  impairs  the  obligation  of  contracts,  and  not  the  contracts 
themselves,  which  is  interdicted  It  is  not  to  be  doubted  that  this 
term  obUgation,  when  applied  to  contracts,  was  well  considered  and 
weighed  by  those  who  framed  the  constitution,  and  was  intended  to 
convey  a  different  meaning  from  what  the  prohibition  would  have 
imported  without  it  It  is  this  meaning  of  which  we  are  all  in 
search. 

What  is  it,  then,  which  constitutes  the  obligation  of  a  contract? 
The  answer  is  given  by  the  chief  justice,  in  the  case  of  Sturges  v. 
CiDwninshield,  to  which  I  readily  assent  now,  as  I  did  then;  it  is 
the  law  which  binds  the  pcuties  to  perform  their  agreement  The 
law,  then,  which  has  this  binding  obligation,  must  govern  and  control 
the  contract  in  every  shape  in  which  it  is  intended  to  bear  upon  it, 
whether  it  affect  its  vedidity,  construction,  or  discharge. 

Bat  the  question,  which  law  is  referred  to  in  the  above 
*  definition,  still  remains  to  be  solved.     It  cannot,  for  a  [  *  358  ] 
moment,  be  conceded  that  the  mere  moral  law  is  intended, 
since  the  obligation  which  that  imposes  is  altogether  of  the  imperfect 
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kind  which  the  parties  to  it  are  free  to  obey  or  not,  as  they  please. 
It  cannot  be  supposed  that  it  was  with  this  law  the  grave  authors 
of  this  instrument  were  dealing. 

The  universal  law  of  all  civilized  nations,  which  declares  that  men 
shall  perform  that  to  which  they  have  agreed,  has  been  supposed  by 
the  counsel  who  have  argued  this  cause  for  the  defendant  in  error, 
to  be  the  law  which  is  alluded  to ;  and  I  have  no  objection  to  ac- 
knowledging its  obligation,  whilst  I  must  deny  that  it  is  that  which 
exclusively  governs  the  contract.  It  is  upon  this  law  that  the  obliga* 
tion  which  nations  acknowledge  to  perform  their  compacts  with  each , 
other  is  founded,  and  I,  therefore,  feel  no  objection  to  answer  the 
question  asked  by  the  same  counsel — what  law  it  is  which  consti- 
tutes the  obligation  of  the  compact  between  Virginia  and  Kentucky 
—by  admitting,  that  it  is  this  common  law  of  nations  which  requires 
them  to  perform  it.  I  admit  further  that  it  is  tiiis  law  which  creates 
the  obligation  of  a  contract  made  upon  a  desert  spot,  where  no  muni- 
cipal law  exists,  and  (which  was  another  case  put  by  the  same 
counsel)  which  contract,  by  the  tacit  assent  of  all  nations,  their  tribu- 
nals are  authorized  to  enforce. 

But  can  it  be  seriously  insisted  that  this,  any  more  than  the  moral 
law  upon  which  it  is  founded,  was  exclusively  in  the  contemplation 
of  those  who  framed  this  constitution  ?  What  is  the  language  of 
this  universal  law  ?  It  is  simply  that  all  meii  are  bound  to  perform 
their  contracts.  The  injunction  is  as  absolute  as  the  contracts  to 
which  it  applies.  It  admits  of  no  qualification  and  no  restraint, 
either  as  to  its  validity,  construction,  or  discharge,  further  than  ntiay 
be  necessary  to  develop  the  intention  of  the  parties  to  the  contract. 
And  if  it  be  true  that  this  is  exclusively  the  law  to  which  the  con- 
stitution refers  us,  it  is  very  apparent  that  the  sphere  of  state  legis- 
lation upon  subjects  connected  with  the  contracts  of  individuals, 
would  be  abridged  beyond  what  it  can  for  a  moment  be  believed  the 
sovereign  States  of  this  Union  would  have  consented  to;  for  it  will 

be  found,  upon  examination,  that  there  are  few  laws  which 
[  •  259  ]  concern  the  general  *  police  of  a  State,  or  the  government 

of  its  citizens,  in  their  intercourse  with  each  other  or  with 
strangers,  which  may  not  in  some  way  or  other  affect  the  contracts 
which  they  have  entered  into,  or  may  thereafter  form.  For  what  are 
laws  of  evidence,  or  which  concern  remedies— frauds  and  perjuries — 
laws  of  registration,  and  those  which  affect  landlord  and  tenant,  sales 
at  auction,  acts  of  limitation,  and  those  which  limit  the  fees  of  pro- 
fessional  men,  and  the  charges  of  tavern  keepers,  and  a  multitude  of 
others  which  crowd  the  codes  of  every  State,  but  laws  which  may 
affect  the  validity,  construction,  or  duration,  or  discharge  of  contracts  ? 
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Whilst  I  admi^  then,  that  this  common  law  of  nations,  which  has 
been  mentioned,  may  form  in  part  the  obligation  of  a  contract,  I 
most  unhesitatingly  insist  that  this  law  is  to  be  taken  in  strict  sub- 
ordination to  the  municipal  laws  of  the  land  where  the  contract  is 
made,  or  is  to  be  executed.  The  former  can  be  satisfied  by  nothing 
short  of  performance ;  the  latter  may  affect  and  control  the  validity, 
construction,  evidence,  remedy,  performance,  and  discharge  of  the 
contract  The  former  is  the  common  law  of  all  civilized  nations, 
and  of  each  of  them ;  the  latter  is  the  peculiar  law  of  each,  and 
»is  paramount  to  the  former  whenever  they  come  in  coUision  with 
each  other. 

It  is,  then,  the  municipal  law  of  the  State,  whether  that  be  written 
or  unwritten,  which  is  emphatically  the  law  of  the  contract  made 
within  the  State,  and  must  govern  it  throughout,  wherever  its  per- 
formance is  sought  to  be  enforced. 

It  forms,  in  my  humble  opinion,  a  part  of  the  contract,  and  travels 
with  it  wherever  the  parties  to  it  may  be  found.  It  is  so  regarded 
by  all  the  civilized  nations  of  the  world,  and  is  enforced  by  the  tribu- 
nals of  those  nations  according  to  its  own  forms.  Unless  the  parties 
to  it  have  otherwise  agreed,  as  where  the  contract  is  to  be  executed 
in,  or  refers  to  the  laws  of,  some  other  country  than  that  in  which  it 
is  formed,  or  where  it  is  of  an  immoral  character,  or  contravenes  the 
policy  of  the  nation  to  whose  tribunals  the  appeal  is  made;  in 
which  latter  cases,  the  remedy  which  the  comity  of  nations  affords 
•  for  enforcing  the  obligation  of  contracts  wherever  formed,  is  denied. 
Free  from  these  objections,  this  law,  which  accompanies 
the  contract  as  forming  a  part  of  *it,  is  regarded  and  en-  [  *  260  ] 
foroed  everywhere,  whether  it  affect  the  validity,  construc- 
tion, or  discharge  of  the  contract.  It  is  upon  this  principle  of  : 
universal  law,  that  the  discharge  of  the  contract,  or  of  one  of  the 
parties  to  it,  by  the  bankrupt  laws  of  the  country  where  it  was 
made,  operates  as  a  discharge  everywhere. 

If,  then,  it  be  true  that  the  law  of  the  country  where  the  contract 
IB  made  or  to  be  executed,  forms  a  part  of  that  contract  and  of  its 
obligation,  it  would  seem  to  be  somewhat  of  a  solecism  to  say  that 
it  does^at  the  same  time,  impair  that  obligation. 

Bat  it  is  contended  that  if  the  municipal  law  of  the  State  where  ^ 

the  contract  is  so  made  form  a  part  of  it,  so  does  that  clause  of  the  I 

constitution  which  prohibits  the  States  from  passing  laws  to  impair 
the  obligation  of  contracts;  and,  consequently,  that  the  law  is  rendered 
inoperative  by  force  of  its  controlling  associate.  All  this  I  admit, 
provided  it  be  first  proved  that  the  law  so  incorporated  with  and 
forming  a  part  of  ibe  contract,  does,  in  effect,  impair  its  obligation ; 

12* 
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and  before  thb  can  be  proved,  it  must  be  affirmed  aftd  satisfactorily 
made  out,  that  if,  by  the  terms  of  the  contract,  it  is  agreed  that,  on 
the  happening  of  a  certain  event,  as,  upon  the  future  insolvency  of 
one  of  the  parties,  and  his  surrender  of  all  his  property  for  the  bene- 
fit of  his  creditors,  the  contract  shall  be  considered  as  performed  and 
at  an  end,  this  stipulation  would  impair  the  obligation  of  the  con- 
tract If  this  proposition  can  be  successfully  affirmed,  I  can  only 
say,  that  the  soundness  of  it  is  beyond  the  reach  of  my  mind  to 
understand 

Again ;  it  is  insisted  that  if  the  law  of  the  contract  forms  a  part 
of  it,  the  law  itself  cannot  be  repealed  without  impairing  the  obliga- 
tion of  the  contract.  This  proposition  I  must  be  permitted  to  deny. 
It  may  be  repealed  at  any  time,  at  the  will  of  the  legislature,  and 
then  it  ceases  to  form  any  part  of  those  contracts  which  may  after- 
wards be  entered  into.  The  repeal  is  no  more  void  than  a  new  law 
would  be  which  operates  upon  contracts  to  affect  their  validity,  con- 
struction, or  duration.  Both  are  valid,  (if  the  view  which  I  taJte  of 
this  case  be  correct,)  as  they  may  affect  contracts  afterwards  formed; 
but  neither  are  so,  if  they  bear  upon  existing  contracts ; 
[  *361  ]  and,  in  the  former  case,  in  which  the  ^repeal  contains  no 
enactment,  the  constitution  would  forbid  the  application  of 
the  repealing  law  to  pcist  contracts,  and  to  those  only. 

To  illustrate  this  argument;,  let  us  take  four  laws,  which,  either  by 
new  enactments,  or  by  the  repeal  of  former  laws,  may  affect  con- 
tracts as  to  their  validity,  construction,  evidence,  or  remedy. 

Laws  against  usury  are  of  the  &st  description. 

A  law  which  converts  a  penalty,  stipulated  for  by  the  parties,  as 
the  only  atonement  for  a  breach  of  the  contract,  into  a  mere  agree- 
ment for  a  just^  compensation,  to  be  measured  by  the  legal  rate  of 
interest,  is  of  the  second 

The  statute  of  frauds,  and  the  statute  of  limitations,  may  be  cited 
as  examples  of  the  last  two. 

The  validity  of  these  laws  can  never  be  questioned  by  those  who 
accompany  me  in  the  view  which  I  take  of  the  question  under  con- 
sideration, unless  they  operate,  by  their  express  provisions,  upon  con- 
tracts previously  entered  into ;  and  even  then  they  are  void  only 
so  far  as  they  do  so  operate  ;  because,  in  that  case,  and  in  that  case 
omy,  do  they  impair  the  obligation  of  those  contracts.  But  il  they 
equally  impair  the  obligation  of  contracts  subsequentiy  made,  which 
they  must  do,  if  this  be  the  operation  of  a  bankrupt  law  upon  such 
contracts,  it  would  seem  to  foUow  that  all  such  laws^  whether  in  the 
form  of  new  enactments,  or  of  repealing  laws,  producing  the  same 
legal  consequences,  are  made  void  by  the  constitution;  and  yet  the 
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oonnsel  for  the  defendants  in  error  have  not  ventored  to  maintain  so 
alarming'a  proposition. 

If  it  be  conceded  that  those  laws  are  not  repugnant  to  the  consti- 
toijon,  so  far  as  they  apply  to  sabseqnent  contracts,  I  am  yet  to  be 
iostracted  how  to  distinguish  between  those  laws,  and  the  one  now 
under  consideration.  How  has  this  been  attempted  by  the  learned 
ooonsel  who  have  argued  this  cause  upon  the  ground  of  such  a 
distiiiction  ? 

They  have  insisted  that  the  effect  of  the  law  first  supposed,  is  to 
annihilate  the  contract  in  its  birth,  or  rather  to  prevent  it  from 
having  a  legal  existence,  and  consequently,  that  there  is  no  obliga- 
tion to  be  impaired.  But  this  is  clearly  not  so,  since  it  may 
legitimately  avoid  all  contracts  *  afterwards  entered  into,  [  *  262  ] 
which  reserve  to  the  lender  a  higher  rate  of  interest  than 
this  law  permits. 

The  validity  of  the  second  law  is  admitted,  and  yet  this  can  only 
be  in  ite  application  to  subsequent  contracts ;  for  it  has  not,  and  I 
think  it  cannot,  for  a  moment,  be  maintained,  that  a  law  which,  in 
express  terms,  varies  the  construction  of  an  existing  contract,  or 
which,  repealing  a  former  law,  is  made  to  produce  the-  same  effect, 
does  not  impair  the  obligation  of  that  contract. 

l%e  statute  of  frauds,  and  the  statute  of  limitations,  which  have 
been  put  as  examples  of  the  third  and  fourth  classes  of  laws,  are 
also  admitted  to  be  valid,  because  they  merely  concern  the  modes  of 
proceeding  in  the  trial  of  causea  The  fcurmer,  supplying  a  rule  of 
evidence,  and  the  latter,  forming  a  part  of  the  remedy  given  by  the 
legislature  to  ^snforce  the  obligation,  and  likewise  providing  a  rule  of 
evidence* 

All  this  I  admit.  But  how  does  it  happen  that  these  laws,  like 
those  which  affect  the  validity  and  construction  of  contracts,  are 
valid  as  to  subsequent,  and  yet  void  as  to  prior  and  subsisting  con- 
tracts ?  For  we  are  informed  by  the  learned  judge  who  delivered 
the  ojHuion  of  this  court,  in  the  case  of  Sturges  v.  Crowninshield,  4 
W.  122,  that, ''  i^  in  a  State  where  six  years  may  be  pleaded  in  bar 
to  an*  action  of  assumpsit^  a  law  should  pass  declaring  that  contracts 
already  in  existence,  not  barred  by  the  statute,  should  be  construed 
within  it,  there  could  be  little  doubt  of  its  unconstitutionality." 

It  is  thus  most  apparent  that,  which  ever  way  we  turn,  whether 
to  laws  affecting  the  validity,  construction,  or  discharges  of  contracts, 
or  the  evidence  or  remedy  to  be  employed  in  enforcing  them,  we  are 
met  by  this  overruling  and  admitted  distinction,  between  *those  which 
operate  retrospectively,  and  those  which  operate  prospectively.  In 
all  of  them  the  law  is  pronounced  to  be  void  in  the  first  class  of 
cases,  and  not  so  in  the  second. 


140         SUPREME   COURT  OF  THE  UNITED    STATES. 


Og^den  V,  Sftimdert.    IS  W. 


Let  US  stop,  then,  to  make  a  more  critical  examination  of  the  act 
of  limitations,  which,  although  it  concerns  the  remedy,  or,  if  it  must 
be  conceded,  the  evidence,  is  yet  void  or  otherwise,  as  it  is  made  to 

apply  retroactively,  or  prospectively,  and  see  if  it  can,  upon 
[  *  263  ]  any  intelligible  principle,  be  *  distinguished  from  a  bankrupt 

law,  when  applied  in  the  same  manner.  What  is  the  effect 
of  the  former  ?  The  answer  is,  to  discharge  the  debtor  and  all  his  fu- 
ture acquisitions  from  his  contract ;  because  he  is  permitted  to  plead 
it  in  bar  of  any  remedy  which  can  be  instituted  against  him,  and  con- 
sequently in  bar  or  destruction  of  the  obligation  which  his  contract 
imposed  upon  him.  What  is  the  effect  of  a  discharge  under  a  bank- 
rupt law  ?  I  can  answer  this  question  in  no  other  terms  than  those 
which  are  given  to  the  former  question.  If  there  be  a  difference,  it 
is  one  which,  in  the  eye  of  justice,  at  least,  is  more  favorable  to  the 
validity  of  the  latter  than  of  the  former ;  for  in  the  one,  the  debtor 
surrenders  every  thing  which  he  possesses  towards  the  discharge  of 
his  obligation,  and  in  the  other,  he  surrenders  nothing,  and  sullenly 
shelters  himself  behind  a  legal  objection  with  which  the  law  has 
provided  him,  for  the  purpose  of  protecting  his  person,  and  his 
present  as  well  as  his  future  acquisitions,  against  the  performance 
of  his  contract. 

It  is  said  that  the  former  does  not  discharge  him  absolutely  from 
his  contract,  because  it  leaves  a  shadow  suflSciently  substantial  to 
raise  a  consideration  for  a  new  promise  to  pay.  And  is  not  this 
equally  the  case  with  a  certificated  bankrupt,  who  afterwards  prom- 
ises to  pay  a  debt  from  which  his  certificate  had  discharged  him  ? 
In  the  former  case,  it  is  said  the  defendant  must  plead  the  statute  in 
order  to  bar  the  remedy  and  to  exempt  hinx  from  his  obligation. 
And  so,  I  answer,  he  must  plead  his  discharge  under  the  bankrupt 
law,  and  his  conformity  to  it,  in  order  to  bar  the  remedy  of  Ms  cred- 
itor, and  to  secure  to  himself  a  like  exemption.  I  have,  in  short, 
sought  in  vain  for  some  other  grounds  on  which  to  distinguish  the 
two  laws  fit)m  each  other  than  those  which  were  suggested  at  the 
bar.  I  can  imagine  no  other,  and  I  confidently  believe  that  none 
exist  which  will  bear  the  test  of  a  critical  examination. 

To  the  decision  of  this  court,  made  in  the  case  of  Sturges  v. 
Crowninshield,  and  to  the  reasoning  of  the  learned  judge  who  de- 
livered that  opinion,  I  entirely  submit;  although  I  did  not  then,  nor 
can  I  now  bring  my  mind  to  concur  in  that  part  of  it  which  admits 
the  constitutional  power  of  the  state  legislatures  to  pass  bankrupt 

laws,  by  which  I  understand  those  laws  which  discharge  the 
[  *  264  ]  person  and  the  future  *  acquisitions  of  the  bankrupt  from 

his  debts.     I  have  always  thought  that  the  power  to  pass 
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snch  a  law  was  exdasively  vested  by  the  constitation  in  the  legisla- 
ture of  the  United  States.  But  it  becomes  me  to  believe  that  this 
opinion  was  and  is  incorrect,  since  it  stands  condemned  by  the  decis- 
ion of  a  majority  of  this  court,  solemnly  pronounced. 

After  making  this  acknowledgment  I  refer  again  to  the  above 
decision  with  some  degree  of  confidence  in  support  of  the  opinion, 
to  which  I  am  now  inclined  to  come,  that  a  bankrupt  law  which 
operates  prospectively,  or  in  so  far  as  it  does  so  operate,  does  not 
violate  the  constitution  of  the  United  States.  It  is  there  stated 
"  that,  until  the  power  to  pass  uniform  laws  on  the  subject  of  bank- 
raptcies  be  exercised  by  congress,  the  States  are  not  forbidden  to 
pass  a  bankrupt  law,  provided  it  contain  no  principle  which  violates 
the  10th  section  of  the  1st  article  of  the  constitution  of  the  United 
States.''  The  question  in  that  case  was,  whether  the  law  of  New 
York,  passed  on  the  3d  of  April,  1811,  which  liberates  not  only  the 
person  of  the  debtor,  but  discharges  him  from  all  liability  for  any 
debt  contracted  previous  as  well  as  subsequent  to  his  discharge,  on 
his  surrendering  his  property  for  the  use  of  his  creditors,  was  a  valid 
law  under  the  constitution,  in  its  application  to  a  debt  contracted 
prior  to  its  passage.  The  court  decided  that  it  was  not,  upon  the 
single  ground  that  it  impaired  the  obligation  of  that  contract.  And 
if  it  be  true  that  the  States  cannot  pass  a  similar  law  to  operate 
apon  contracts  subsequentiy  entered  into,  it  follows  inevitably,  either 
that  they  cannot  pass  such  laws  at  all,  contrary  to  the  express  decla^ 
ration  of  the  court,  as  before  quoted,  or  that  such  laws  do  not  impair 
the  obligation  of  contracts  subsequently  entered  into ;  in  fine,  it  is  a 
self-evident  proposition  that  every  contract  that  can  be  formed,  must 
either  precede  or  follow  any  law  by  which  it  may  be  affected. 

•I  have,  throughout  the  preceding  part  of  this  opinion,  considered 
the  municipal  law  of  the  country  where  the  contract  is  made  as  in- 
corporated with  the  contract,  whether  it  affects  its  validity,  construc- 
tion, or  discharge.  But  I  think  it  quite  immaterial  to  stickle  for  this 
position,  if  it  be  conceded  to  me,  what  can  scarcely  be 
denied,  that  this  *  municipal  law  constitutes  the  law  of  the  [  *  265  ] 
contract  so  formed,  and  must  govern  it  throughout.  I  hold 
the  legal  consequences  to  be  the  same  in  whichever  view  the  law,  as 
it  affects  the  contract,  is  considered. 

I  come  now  to  a  more  particular  examination  and  construction  of 
the  section  under  which  this  question  arises;  and  I  am  free  to 
aeknowledge  that  the  collocation  of  the  subjects  for  which  it  pro- 
vides, has  made  an  irresistible  impression  upon  my  mind,  much 
stronger,  I  am  persuaded,  than  I  can  find  language  to  communicate 
to  the  minds  of  others. 
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It  declares  that  ^'  no  State  shall  coin  money,  emit  bills  of  credit, 
make  any  thing  but  gold  and  silver  coin  a  tender  in  payment  of 
debts.'*  These  prohibitions,  associated  with  the^  powers  granted 
to  congress  '^to  coin  money,  and  to  regulate  the  value  thereof, 
and  of  foreign  coin,"  most  obviously  constitute  members  of  the 
same  family,  being  upon  the  same  subject  and  governed  by  the 
same  policy. 

This  poUcy  was  to  provide  a  fixed  and  uniform  standard  of  value 
throughout  the  United  States,  by  which  the  commercial  and  other 
dealings  between  the  citizens  thereof,  or  between  them  and  for- 
eigners, as  well  as  the  moneyed  transactions  of  the  government, 
should  be  regulated.  For  it  might  well  be  asked,  why  vest  in  con- 
gress the  power  to  establish  a  uniform  standard  of  value  by  the 
means  pointed  out,  if  the  States  might  ase  the  same  means,  and 
thus  defeat  the  uniformity  of  the  standard,  and,  consequently  the 
standard  itself?  And  why  establish  a  standard  at  all,  for  the  govern- 
ment of  the  various  contracts  which  might  be  entered  into,  if  those 
contracts  might  afterwards  be  discharged  by  a  different  standard,  or 
by  that  which  is  not  money,  under  the  authority  of  State  tender 
laws  ?  It  is  obvious,  therefore,  that  these  prohibitions,  in  the  10th 
section,  are  entirely  homogeneous,  and  are  essential  to  the  establish- 
ment of  a  uniform  standard  of  value,  in  the  formation  and  discharge 
of  contracts.  It  is  for  this  reason,  independent  of  the  general  phrase* 
ology  which  is  employed,  that  the  prohibition  in  regard  to  State 
tender  laws  will  admit  of  no  construction  which  would  confine  it  to 

State  laws  which  have  a  retrospective  operation. 
[  *  266  ]       *  The  next  class  of  prohibitions  contained  in  this  section 
consists  of  bills  of  attainder,  ex  post  facto  laws,  and  laws 
impairing  the  obligation  of  contracts. 

Here,  too,  we  observe,  as  I  think,  members  of  the  same  family 
brought  together  in  the  most  intimate  connection  with  each  other. 
The  States  are  forbidden  to  pass  any  bill  of  attainder  or  ex  post  facto 
law,  by  which  a  man  shall  be  punished  criminally  or  penally,  by  loss 
of  life,  of  his  liberty,  property,  or  reputation,  for  an  act  which,  at  the 
time  of  its  commission,  violated  no  existing  law  of  the  land.  Why 
did  the  authors  of  the  constitution  turn  their  attention  to  this  sub* 
ject,  which,  at  the  first  blush,  would  appear  to  be  peculiarly  fit  to  be 
left  to  the  discretion  of  those  who  have  the  police  and  good  govern- 
ment of  the  State  under  their  management  and  control  ?  The  only 
answer  to  be  given  is,  because  laws  of  this  character  are  expressive, 
unjust,  and  tyrannical ;  and,  as  such,  are  condemned  by  the  universal 
sentence  of  civilized  man.  The  injustice  and  tyranny  which  cbar* 
acterizes  ex  post  facto  laws,  consists  altogether  in  their  retrospective 
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operation,  which  applies  with  eqnal  force,  although  not  exclusively, 
to  bilb  of  attainder. 

Bnt  if  it  was  deemed  wise  and  proper  to  prohibit  State  legislation 
as  to  retrospective  laws,  which  concern,  almost  exclusively,  the 
citizens  and  inhabitants  of  the  particular  State  in  which  this  legis- 
htion  takes  place,  how  much  more  did  it  concern  the  private  and 
political*  interests  of  the  citizens  of  all  the  States,  in  their  com  • 
mendal  and  ordinary  intercourse  with  each  other,  that  the  sslme  pro- 
hibition should  be  extended  civilly  to  the  contracts  which  they  might 
eater  into  ? 

K  it  were  proper  to '  prohibit  a  state  legislature  to  pass  a  retro- 
spective law,  which  should  take  from  the  pocket  of  one  of  its  own 
citizens  a  single  dollar  as  a  punishment  for  an  act  which  was  inno- 
cent at  the  time  it  was  conmiitted ;  bow  much  more  proper  was  it 
to  prohibit  laws  of  the  same  character  precisely,  which  might  de- 
prive the  citizens  of  other  States,  and  foreigners  as  well  as  citizens 
of  the  same  State,  of  thousands,  to  which,  by  their  contracts,  they 
were  justly  entitled,  and  which  they  might  possibly  have  realized 
but  for  such  state  interference  ?  How  natural,  then,  was  it, 
under* the  influence  of  these  considerations,  to  interdict  [*267] 
aimilar  legislation  in  regard  to  contracts,  by  providing  that 
no  State  should  pass  laws  impairing  the  obligation  of  past  contracts? 
It  is  true  that  the  Erst  two  of  these  prohibitions  apply  to  laws  of  a 
criminal,  and  the  last  to  laws  of  a  civil  character ;  but  if  I  am  correct 
in  my  view  of  the  spirit  and  motives  of  these  prohibitions,  they  agree 
in  the  principle  which  suggested  them.  They  are  founded  upon 
the  same  reason,  and  the  apfdication  of  it  is  at  least  as  strong  to 
the  last  as  it  is  to  the  first  two  prohibitions. 

But  these  reasons  are  altogether  inapplicable  to  laws  of  a  prospec- 
tive character.  There  ia  nothing  unjust  or  tyrannical  in  punishing 
offences  prohibited  by  law,  and  committed  in  violation  of  that  law. 
Nor  can  it  be  unjust  or  oppressive,  to  declare  by  law  that  contracts 
subsequently  entered  into,  may  be  discharged  in  a  way  different  from 
that  which  the  parties  have  provided,  but  which  they  know,  or  may 
know,  are  liable,  under  certain  circumstances,  to  be  discharged  in  a 
manner  contrary  to  the  provisions  of  their  contract. 

Thinking,  as  I  have  always  done,  that  the  power  to  pass  bankrupt 
laws  was  intended  by  the  authors  of  the  constitution  to  be  exclusive 
in  congress,  or,  at  least,  that  they  expected  the  power  vested  in  that 
body  would  be  exercised,  so  as  effectually  to  prevent  its  exercise  by 
the  States,  it  is  the  more  probable  that,  in  reference  to  all  other  inter- 
ferences of  the  state  legislatures  upon  the  subject  of  contracts,  retro- 
spective laws  were  alone  in  the  contemplation  of  the  convention. 


144         SUPREME   COURT  OF  THE  UNITED  STATES. 


Ogdtn  o.  Sannden.    IS  W. 


In  the  construction  of  this  clause  of  the  10th  section  of  the  con- 
stitution, one  of  the  counsel  for  the  defendant  supposed  himself  at 
liberty  so  to  transpose  the  provisions  contained  in  it,  as  to  place  the 
prohibition  to  pass  laws  impairing  the  obligation  of  contracts  in 
juxtaposition  with  the  other  prohibition  to  pass  laws  making  any 
thing  but  gold  and  silver  coin  a  tender  in  payment  of  debts,  inas- 
much as  the  two  provisions  relate  to  the  subject  of  contracta 

That  the  derangement  of  the  words  and  even  sentences  of  a  law 
may  sometimes  be  tolerated,  in  order  to  arrive  at  the  appar- 
[  *  268  ]  ent  meaning  of  the  legislature,  to  be  gathered  firom  *  other 
parts,  or  from  the  entire  scope  of  the  law,  I  shall  not  deny. 
But  I  should  deem  it  a  very  hazardous  rule  to  adopt  in  the  construc- 
tion of  an  instrument  so  maturely  considered  as  this  constitution 
was  by  the  enlightened  statesmen  who  framed  it,  and  so  severely 
examined  and  criticized  by  its  opponents  in  the  numerous  state  con- 
ventions which  finally  adopted  it  And  if,  by  the  construction  of 
this  sentence,  arranged  as  it  is,  or  as  the  learned  counsel  would  have 
it  to  be,  it  could  have  been  made  out  that  the  power  to  pass  prospec- 
tive laws,  affecting  contracts,  was  denied  to  the  States,  it  is  most 
wonderful  that  not  one  voice  was  raised  against  the  provision,  in 
any  of  those  conventions,  by  the  jealous  advocates  of  state  rights, 
.nor  even  an  amendment  proposed,  to  explain  the  clause,  and  to 
exclude  a  construction  which  trenches  so  extensively  upon  the  sphere 
of  state  legislation. 

But,  although  the  transposition  which  is  contended  for  may  be  tol- 
erated in  cases  where  the  obvious  intention  of  the  legislature  can  in 
no  other  way  be  fulfilled,  it  can  never  be  admitted  in  those  where 
consistent  meaning  can  be  given  to  the  whole  clause  as  its  authors 
thought  proper  to  arrange  it,  and  where  the  only  doubt  is  whether 
the  construction  which  the  transposition  countenances,  or  that  which- 
results  from  the  reading  which  the  legislature  has  thought  proper  to 
adopt,  is  most  likely  to  fulfil  the  supposed  intention  of  the  legislature. 
Now,  although  it  is  true  that  the  prohibition  to  pass  tender  laws  of 
a  particular  description,  and  laws  impairing  the  obligation  of  con* 
tracts,  relate,  both  of  them,  to  contracts,  yet,  the  principle  which 
governs  each  of  them,  clearly  to  be  inferred  from  the  subjects  with 
which  they  stand  associated,  is  altogether  different ;  that  of  the  first 
forming  part  of  a  system  for  fixing  a  uniform  standard  of  value, 
and,  of  the  last,  being  founded  on  a  denunciation  of  retrospective 
laws.  It  is,  therefore,  the  safest  course,  in  my  humble  opinion,  to 
construe  this  clause  of  the  section  according  to  the  arrangement 
which  the  convention  has  thought  proper  to  make  of  its  different 
provisions.     To  insist  upon  a  transposition,  with  a  view  to  warrant 
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one  ooDstraction  rather  than  the  other,  falls  little  short,  in  my  opinion, 
of  a  begging  of  the  whole  question  in  controversy. 

*Bat  why,  it  has  been  asked,  forbid  the  States  to  pass  [  *269  ] 
laws  making  any  thing  but  gold  and  silver  coin  a  tender  in 
payment  of  debts  contracted  subsequent  as  well  as  prior  to  the 
law  which  authorizes  it ;  and  yet  confine  the  prohibition  to  pass  laws 
impairing  the  obligation  of  contracts  to  past  contracts,  or,  in  other 
words,  to  future  bankrupt  laws,  when  the  consequence  resulting 
from  each  is  the  same,  the  latter  being  considered  by  the  counsel  as 
being,  in  truth,  nothing  less  than  tender  laws  in  disguise. 

An  answer  to  this  question  has,  in  part,  been  anticipated  by  some 
of  the  preceding  observations.  The  power  to  pass  bankrupt  laws 
having  been  vested  in  congress,  either  as  an  exclusive  pdwer,  or  under 
the  belief  that  it  would  certainly  be  exercised,  it  is  highly  probable 
that  state  legislation  upon  that  subject  was  not  within  the  contem- 
plation of  the  convention  ;  or,  if  it  was,  it  is  quite  unlikely  that  the 
exercise  of  the  power,  by  the  state  legislatures,  would  have  been  pro- 
hibited by  the  use  of  terms  which,  I  have  endeavored  to  show,  are 
inapplicable  to  laws  intended  to  operate  prospectively.  For  had  the 
prohibition  been  to  pass  laws  impairing  contracts,  instead  of  the 
obligation  of  contracts,  I  admit  that  it  would  have  borne  the  con- 
stmction  which  is  contended  for,  since  it  is  clear  that  the  agreement ' 
of  the  parties  in  the  first  case,  would  be  impaired  as  much  by  a  prior 
as  it  would  be  by  a  subsequent  bankrupt  law.  It  has,  besides,  been 
attempted  to  be  shown  that  the  limited  restriction  upon  state  legisla- 
tion, imposed  by  the  former  prohibition,  might  be  submitted  to  by 
the  States,  whilst  the  extensive  operation  of  the  latter  would  have 
hazarded,  to  say  the  least  of  it,  the  adoption  of  the  constitution  by 
the  state  conventions. 

But  an  answer,  still  more  satisfactory  to  my  mind,  is  this :  tender 
laws,  of  the  description  stated  in  this  section,  are  always  unjust ; 
and,  where  there  is  an  existing  bankrupt  law  at  the  time  the  contract 
IS  made,  they  can  seldom  be  useful  to  the  honest  debtor.  They 
violate  the  agreement  of  the  parties  to  it,  without  the  semblance  of 
an  apology  for  the  measure,  since  they  operate  to  discharge  the 
debtor  from  nis  undertaking,  upon  terms  variant  firom  those  by  which 
he  bound  himself,  to  the  injury  of  the  creditor,  and  unsup- 
ported, 'in  many  cases,  by  the  plea  of  necessity.  They  [•270] 
extend  relief  to  the  opulent  debtor,  who  does  not  stand  in 
need  of  it ;  as  well  as  to  the  one  who  is,  by  misfortunes,  often  un- 
avoidable, reduced  to  poverty,  and  disabled  from  complying  with 
his  engagements.  In  relation  to  subsequent  contracts,  they  are 
unjust  when  extended  to  the  former  class  of  debtors,  and  useless  to 
VOL.  vn.  13 
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the  seoond,  sinC^  they  may  be  relieved  by  conforming  to  the  reqttim- 
tions  of  the  state  bankrupt  law,  where  there  is  one.  Being  dis- 
charged  by  this  law  from  all  his  antecedent  debts,  and  having  his 
future  acquisitions  secured  to  him,  an  opportunity  is  afforded  him  to 
become  once  more  a  usefuJ  member  of  society. 

If  this  view  of  the  subject  be  correct,  it  will  be  difficult  to  prove 
that  a  prospective  bankrupt  law  resembles,  in  any  of  its  features,  a 
law  which  should  make  any  thing  but  gold  and  silver  coin  a  tender 
in  payment  of  debts. 

I  shall  now  conclude  this  opinion  by  repeating  the  acknowledg- 
ment which  candor  compelled  me  to  make  in  its  commencement, 
that  the  question  which  I  have  been  examining  is  involved  in  diffi- 
culty and  doubt  But  if  1  could  rest  my  opinion  in  favor  of  the 
constitutionality  of  the  law  on  which  the  question  arises,  on  no  other 
ground  than  this  doubt  so  felt  and  acknowledged,  that  alone  would, 
in  my  estimation,  be  a  satisfactory  vindication  of  it  It  is  but  a 
decent  respect  due  to  the  wisdom,  the  integrity,  and  the  patriotism 
of  the  legislative  body  by  which  any  law  is  passed,  to  presume  in 
fttvor  of  its  validity,  until  its  violation  of  the  constitution  is  proved 
beyond  all  reasonable  doubt  This  has  always  been  the  language 
of  this  court,  when  that  subject  has  called  for  its  decision ;  and  I 
know  that  it  expresses  the  honest  sentiments  of  each  and  every 
member  of  this  bench.  I  am  perfectly  satisfied  that  it  is  entertained 
by  those  of  them  from  whom  it  is  the  misfortune  of  the  majority  of 
the  court  to  differ  on  the  present  occasion,  and  that  they  feel  no  rea- 
sonable doubt  of  the  correctness  of  the  conclusion  to  which  their  best 
judgment  has  conducted  them. 

My  opinioq  is,  that  the  judgment  of  the  court  below  ought  to  be 
reversed,  and  judgment  given  for  the  plaintiff  in  error. 

[  *271  ]  *  Johnson,  J.  This  suit  was  instituted  in  Louisiana,  in 
the  circuit  court  of  the  United  States,  by  Saunders,  the 
defendant  here,  against  Ogden,  upon  certain  bills  of  exchange.  Og- 
den,  the  defendant  there,  pleads,  in  bar  to  the  action,  a  discharge 
obtained,  in  due  form  of  law,  from  the  courts  of  the  State  of  New 
York,  which  discharge  purports  to  release  him  from  all  debts  and 
demands  existing  against  him  on  a  specified  day.  This  demand  is 
one  of  that  description ;  and  the  act  under  which  the  discharge  was 
obtained,  was  the  act  of  New  York,  of  1801,  a  date  long  prior  to  that 
of  the  cause  of  action  on  which  this  suit  was  instituted.  The  dis- 
charge is  set  forth  in  the  ple€^  and  represents  Ogden  as  ''an  insolvent 
debtor,  being,  on  the  day  and  year  thereinafter  mentioned,  in  prison, 
in  the  city  an^^  county  of  New  York,  on  execution  issued  against  him 
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on  some  civil  action,"  &;c  It  does  not  appear  that  any  suit  had  ever 
been  institated  against  him  by  this  party,  or  on  this  cause  of  actioni 
prior  to  the  present.  The  cause  below  was  decided  upon  a  special 
verdict,  in  which  the  jury  find :  — 

1.  That  the  acceptance  of  the  bills  on  which  the  action  was  insti- 
tuted, was  made  by  Ogden,  in  the  city  of  New  York,  on  the  days  they 
severally  bear  date,  the  said  defendant  then  residing  in  the  city  ot 
New  York,  and  continuing  to  reside  there  until  a  day  not  specified. 

2.  That  under  the  laws  of  the  State  of  New  York,  in  such  case 
provided,  and  referred  to  in  the  discbarge,  (which  laws  are  spe« 
daily  foimd,  &c.,  meaning  the  State  law  of  1801,)  application 
was  made  for,  and  the  defendant  obtained,  the  discharge  hereunto 
annexed. 

3.  That,  by  the  laws  of  New  York,  actions  on  bills  of  exchange, 
and  acceptances  thereof,  are  limited  to  the  term  of  six  years  ;  and, 

4.  That  at  the  time  the  said  bills  were  drawn  and  accepted,  the 
drawee  and  the  drawer  of  the  same,  were  residents  and  citizens  of 
the  State  of  Kentucky. 

On  this  state  of  facts  the  court  below  gave  judgment  against 
Ogden,  the  discharged  debtor. 

We  are  not  in  possession  of  the  grounds  of  the  decision  below ;  and 
it  has  been  argued  here,  .as  having  been  given  upon  the  general  nul* 
lity  of  the  discharge,  on  the  ground  of  its  unconstitutionality. 
But  it  is  obvious  that  it  might  also  have  *  proceeded  upon  [  •  272  ] 
the  ground  of  its  nullity  as  to  citizens  of  other  States,  who 
have  never,  by  any  act  of  their  own,  submitted  themselves  to  the  lex 
fori  of  the  State  that  gives  the  discharge  —  considering  the  right 
given  by  the  constitution  to  go  into  the  courts  of  the  United  States 
upon  any  contracts,  whatever  be  their  lex  loci^  as  modifying  and  lim- 
iting the  general  power  which  States  are  acknowledged  to  possess 
over  contracts  formed  under  control  of  their  peculiar  laws. 

This  question,  however,  has  not  been  argued,  and  must  not  now 
be  considered  as  disposed  of  by  this  decision. 

The  abstract  question  of  the  general  power  of  the  States  to  pass 
laws  for  the  relief  of  insolvent  debtors,  will  be  alone  considered.  And 
here,  in  order  to  ascertain  with  precision  what  we  are  to  decide,  it  is 
first  proper  to  iK>nsider  what  this  court  has  already  decided  on  this 
subject.  And  this  brings  under  review  the  two  cases  of  Sturges  v. 
Crowninshield,  and  JVFMillan  v.  JVPNeal,  adjudged  in  the  year  1819, 
and  contained  in  the  4th  vol.  of  Wheaton's  Reports,  122  and  209. 
If  the  marginal  note  to  the  report,  or  summary  of  the  effect  of  the 
cage  of  JTMillan  v.  M'Neal,  presented  a  correct  view  of  the  report  of 
that  decision,  it  is  obvious  that  there  would  remain  very  little,  if  any 
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thing,  for  this  court  to  decide.  But  by  comparing  the  note  of  the 
reporter  with  the  fitcts  of  the  case,  it  will  be  found  that  there  is  a 
generality  of  expression  admitted  into  the  former,  which  the  case 
itself  does  not  justify.  The  principle  recognized  and  affirmed  in 
IVFMillan  v,  IVFNeal,  is  one  of  universal  law,  and  so  obvious  and  in- 
contestable that  it  need  be  only  understood  to  be  assented  to.  It  is 
nothing  more  than  this,  "  that  insolvent  laws  have  no  extra-territorial 
operation  upon  the  contracts  of  other  States ;  that  the  principle  is 
applicable  as  well  to  the  discharges  given  under  the  laws  of  the  States, 
as  of  foreign  countries ;  and  that  the  anterior  or  posterior  character 
of  the  law  under  which  the  discharge  is  given,  with  reference  to  tiie 
date  of  the  conjract,  makes  no  discrimination  in  the  application  of 
that  principle." 

The  report  of  the  case  of  Sturges  v.  Crowninshield  needs  also  some 
explanation.  The  court  was,  in  that  case,  greatly  divided  in  their 
views  of  the  doctrine,  and  the  judgment  partakes  as  much 
[  *  273  ]  of  a  compromise,  as  of  a  legal  *  adjudication.  The  minor- 
ity thought  it  better  to  yield  something  than  risk  the  whole. 
And,  although  their  course  of  reasoning  led  them  to  the  general 
maintenance  of  the  state  power  over  the  subject,  controlled  and  lim- 
ited alone  by  the  oath  administered  to  all  their  public  functionaries 
to  maintain  the  constitution  of  the  United  States,  yet,  as  denying 
the  power  to  act  upon  anterior  contracts  could  do  no  harm,  but,  m 
fact,  imposed  a  restriction  conceived  in  the  true  spirit  of  the  consti- 
tution, they  were  satisfied  to  acquiesce  in  it,  provided  the  decision 
were  so  guarded  as  to  secure  the  power  over  posterior  contracts,  as 
well  from  the  positive  terms  of  the  adjudication,  as  from  inferences 
deducible  from  the  reasoning  of  the  court. 

The  case  of  Sturges  v.  Crowninshield,  then,  musty  in  its  authority, 
be  limited  to  the  terms  of  the  certificate,  and  that  certificate  affirms 
two  propositions. 

1.  That  a  State  has  authority  to  pass  a  bankrupt  law,  provided 
such  law  does  not  impair  the  obligation  of  contracts  within  the  mean- 
ing of  the  constitution,  and  provided  there  be  no  act  of  congress  in 
force  to  establish  an  uniform  system  of  bankruptcy,  conflicting  with 
such  law. 

2.  That  a  law  of  this  description,  acting  upon  prior  contracts,  is  a 
law  impairing  the  obligation  of  contracts  within  the  meaning  of  the 
constitution. 

Whatever  inferences  or  whatever  doctrines  the  opinion  of  the  court 
in  that  case  may  seem  to  support,  the  concluding  words  of  that  opin- 
ion  were  intended  to  control  and  to  confine  the  authority  of  the 
adjudication  to  the  limits  of  the  certificate. 
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I  should,  therefore,  have  supposed  that  the  question  of  exclusive 
power  in  congress  to  pass  a  bankrupt  law  was  not  now  open ;  but 
it  has  been  often  glanced  at  in  argument,  and  I  have  no  objection  to 
express  my  individual  opinion  upon  it  Not  having  recorded  my 
views  on  this  point  in  the  case  of  Crowninshield,  I  av  ail  myself  of 
this  occasion  to  do  so. 

So  far,  then,  am  I  from  admitting  that  the  constitution  affords  any 
ground  for  this  doctrine,  that  I  never  had  a  doubt  that  the  leading 
object  of  the  constitution  was  to  bring  in  aid  of  the  States  a  power 
over  this  subject,  which  their  individual  powers  never  could 
attain  to ;  so  far  from  limiting,  •  modifying,  and  attenuating  [  *  274  ] 
legislative  power  in  its  known  and  ordinary  exercise  in  favor 
of  unfortunate  debtors,  that  its  sole  object  was  to  extend  and  perfect 
it,  as  far  as  the  combined  powers  of  the  States,  represented  by  the  gen- 
eral governnient,  could  extend  it  Without  that  provision,  no  power 
would  have  existed  that  could  extend  a  discharge  beyond  the  limits 
of  the  State  in  which  it  was  given,  but  with  that  provision  it  might 
he  made  coextensive  with  the  United  States.  This  was  conducing 
to  one  of  the  great  ends  of  the  constitution,  one  which  it  never  loses 
sight  of  in  any  of  its  provisions,  that  of  making  an  American  citizen 
as  free  in  one  State  as  he  was  in  another.  And  when  we  are  told 
that  this  instrument  is  to  be  construed  with  a  view  to  its  federative 
objects,  I  reply  that  this  view  alone  of  the  subject  is  in  accordance 
with  its  federative  character. 

Another  object  in  perfect  accordance  with  this,  may  have  been 
that  of  exercising  a  salutary  control  over  the  power  of  the  States, 
whenever  that  power  should  be  exercised  without  due  regard  to  the 
fair  exercise  of  distributive  justice.  The  general  tendency  of  the 
legislation  of  the  States  at  that  time  to  favor  the  debtor,  was  a  con- 
sideration which  entered  deeply  into  many  of  the  provisions  of  the 
constitution.  And  as  the  power  of  the  States  over  the  law  of  their 
respective  forums  remained  untouched  by  any  other  provision  of  the 
constitution ;  when  vesting  in  congress  the  power  to  pass  a  bankrupt 
law,  it  was  worthy  of  the  wisdom  of  the  convention  to  add  to  it  the 
power  to  make  that  system  uniform  and  universal  Yet,  on  this  sub- 
ject, the  use  of  the  term  uniform,  instead  of  general,  may  well  raise 
a  doubt  whether  it  meant  more  than  that  such  a  law  should  not  be 
partial,  but  have  an  equal  and  uniform  application  in  every  part  of 
tlie  Union.  Ttus  is  in  perfect  accordance  with  the  spirit  in  which 
various  other  provisions  of  the  constitution  are  conceived. 

For  these  two  objects  there  appears  to  have  been  much  reason  for 
vesting  this  power  in  congress;  but  for  extending  to  the  grant  the 
effect  of  exclusiveness  over  the  power  of  the  States,  appears  to  me 
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not  only  without  reason,  but  to  be  repelled  by  weighty  considera- 
tions. 

1.  There  is  nothing  which,  on  the  face  of  the  constitution,  bears 

the  semblance  of  direct  prohibition  on  the  States  to  exer- 
[  •275  ]  cise  •this  power;  and  it  would  seem  strange  that,  if  such 

a  prohibition  had  been  in  the  contemplation  of  the  conven- 
tion, when  appropriating  an  entire  section  to  the  enumeration  of  pro- 
hibitions on  the  States,  they  had  forgotten  this,  if  they  had  intended 
to  enact  it 

The  antithetical  language  adopted  in  that  section,  as  to  every  other 
subject  to  which  the  power  of  congress  had  been  previously  extended, 
affords  a  strong  reason  to  conclude  that  some  direct  and  express  alia- 
sion  to  the  power  to  pass  a  bankrupt  law  would  have  been  here 
inserted  also,  if  they  had  not  intended  that  this  power  should  be  cou- 
currently,  or,  at  least,  subordinately  exercised  by  the  States.  It  can- 
not be  correct  reasoning  to  rely  upon  this  fact  as  a  ground  to  infer 
that  the  proliibition  must  be  found  in  some  provision  not  having  that 
antithetical  character,  since  this  supposes  an  intention  to  insert  the 
prohibition,  which  intention  can  only  be  assumed.  Its  omission  is  a 
just  reason  for  forming  no  other  conclusion  than  that  it  was  pur- 
posely omitted.     But, 

2.  It  is  insisted  that,  though  not  express,  the  prohibition  is  to  be 
inferred  from  the  grant  to  congress  to  establish  uniform  laws  on  the 
subject  of  bankruptcies  throughout  the  United  States;  and  that  this 
grant,  standing  in  connection  with  that  to  establish  an  uniform  rule 
of  naturalization,  which  is,  in  its  nature,  exclusive,  must  receive  a 
similar  construction. 

There  are  many  answers  to  be  given  to  this  argument ;  and  the 
first  is,  that,  a  mere  grant  of  a  State  power  does  not,  in  itself,  neces- 
sarily imply  an  abandonment  or  relinquishment  of  the  power  granted, 
or  we  should  be  involved  in  the  absurdity  of  denying  to  the  States 
the  power  of  taxation,  and  sundry  other  powers  ceded  to  the  general 
government.  But  much  less  can  such  a  consequence  foUow  from 
vesting  in  the  general  government  a  power  which  no  State  possessed, 
and  which  all  of  them  combined  could  not  exercise  to  meet  the  end 
proposed  in  the  constitution.  For,  if  every  State  in  the  Union  were 
to  pass  a  bankrupt  law  in  the  same  unvarying  words,  although  this 
would,  undoubtedly,  be  an  uniform  system  of  bankruptcy  in  its  lit- 
eral sense,  it  would  be  very  far  from  answering  the  grant  to  congress. 

There  would  still  need  some  act  of  congress,  or  some  treaty 
[  •  276  ]  •  under  sanction  of  an  act  of  congress,  to  give  discharges  in 

one  State  a  full  operation  in  the  other.  Thus,  then,  the 
inference  w;hich  we  are  called  upon  to  make  will-be  found  not  to  rest 
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npon  aiiy  actual  cession  of  State  power,  but  upon  the  creation  of  a 
new  power  which  no  State  ever  pretended  to  possess;  a  power  which, 
80  fax  from  necessarily  diminishing  or  impairing  the  State  power  over 
the  subject,  might  find  its  full  exercise  in  simply  recognizing  as  valid, 
is  eveiy  State,  aU  discharges  which  shall  be  honestly  obtained  under 
the  existing  laws  of  any  State. 

Again :  the  inference  proposed  to  be  deduced  from  this  grant  to 
congress  will  be  found  much  broader  than  the  principle  in  which  the 
deduction  is  claimed.  For,  in  this,  as  in  many  other  instances  in  the 
constitution,  the  grant  implies  only  the  right  to  assume  and  exercise 
a  power  over  the  subject  Why,  then,  should  the  State  powers  cease 
before  congress  shall  have  acted  upon  the  subject  ?  or  why  should 
that  be  converted  into  a  present  and  absolute  relinquishment  of 
power  which  is,  in  its  nature,  merely  potential,  and  dependent  on 
the  discretion  of  congress  whether,  and  when,  to  enter  on  the  exercise 
of  a  power  that  may  supersede  it  ? 

Let  any  one  turn  his  eye  back  to  the  time  when  this  grant  was 
made,  and  say  if  the  situation  of  the  people  admitted  of  an  abandon* 
ment  of  a  power  so  familiar  to  the  jurisprudence  of  every  State ;  so 
universally  sustained  in  its  reasonable  exercise  by  the  opinion  and 
practice  of  mankind,  and  so  vitally  important  to  a  people  over- 
whelmed in  debt,  and  urged  to  enterprise  by  the  activity  of  mind 
that  is  generated  by  revolutions  and  free  governments. 

I  will  with  confidence  af&na  that  the  constitution  had  never  been 
adopted,  had  it  then  been  imagined  that  this  question  would  ever 
have  been  made,  or  that  the  exercise  of  this  power  in  the  States 
should  ever  have  depended  upon  the  views  of  the  tribunals  to  which 
that  constitution  was  about  to  give  existence.  The  argument  pro- 
posed to  be  drawn  from  a  comparison  of  this  power  with  that  of 
congress  over  naturalization,  is  not  a  fair  one,  for  the  cases  are  not 
parallel ;  and  if  they  were,  it  is  by  no  means  settled  that  the 
States  would  have  been  precluded  from  this  power,  *  if  con-  [  •277  ] 
gress  had  not  assumed  it  But,  admitting,  argumenti  gror 
tia^  that  they  would,  stiU,  there  are  considerations  bearing  upon'  the 
one  power  which  have  no  application  to  the  other.  Our  foreign  in- 
tercourse being  exclusively  committed  to  the  genera]  government,  it 
is  peculiarly  their  province  to  determine  who  are  entitled  to  the  privi- 
leges of  American  citizens  and  the  protection  of  the  American  gov- 
ernment And  the  citizens  of  any  one  State  being  entitled  by  the 
constitution  to  enjoy  the  rights  of  citizenship  in  every  other  State, 
that  fact  creates  an  interest  in  this  particular  in  each  other's  acts, 
which  does  not  exist  with  regard  to  their  bankrupt  laws;  since  state 
acts  of  naturalization  would  thus  be  extra-territorial  in  their  oper- 
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ation,  and  have  an  inflnence  on  the  most  vital  interests  of  other 
States. 

On  these  grounds,  state  laws  of  naturalization  may  be  brought 
under  one  of  the  four  heads  or  classes  of  powers  precluded  to  the 
States,  to  wit :  that  of  incompatibility ;  and  on  this  ground  alone,  if 
any,  could  the  States  be  debarred  from  exercising  this  power,  had 
congress  not  proceeded  to  assume  it  There  is,  therefore,  nothing  in 
that  argument. 

The  argument  deduced  from  the  commercial  character  of  bankrupt 
laws  is  still  more  unfortunate.  It  is  but  necessary  to  follow  it  out, 
and  the  inference,  if  any,  deducible  from  it,  will  be  found  to  be  direct 
and  conclusive  in  favor  of  the  State  rights  over  this  subject  For  if, 
in  consideration  of  the  power  vested  in  congress  over  foreijgn  com- 
merce and  the  commerce  between  the  States,  it  was  proper  to  vest  a 
power  over  bankruptcies  that  should  pervade  the  States ;  it  would 
seem  that,  by  leaving  the  regulation  of  internal  Commerce  in  the 
power  of  the  States,  it  became  equally  proper  to  leave  the  exercise 
of  this  power  within  their  own  limits  unimpaired. 

With  regard  to  the  universal  understanding  of  the  American  people 
on  this  subject,  there  cannot  be  two  opinions.  If  ever  contempora- 
neous exposition  and  the  clear  understanding  of  the  contracting  par- 
ties, or  of  the  legislating  power,  (it  is  no  matter  in  which  light  it  be 
considered,)  could  be  resorted  to  as  the  means  of  expounding  an  in- 
strument, the  continuing  and  unimpaired  existence  of  this  power  in 
the  States  ought  never  to  have  beeii  controverted.  Nor 
[  •  278  ]  was  it  *  controverted  until  the  repeal  of  the  bankrupt  act  of 
1800,^  or  until  a  state  of  things  arose  in  which  the  means 
of  compelling  a  resort  to  the  exercise  of  this  power  by  the  United 
States  became  a  subject  of  much  interest  Previously  to  that  period, 
the  States  remained  in  the  peaceable  exercise  of  this  power,  under 
circumstances  entitled  to  great  consideration.  In  every  State  in  the 
Union  was  the  adoption  of  the  constitution  resisted  by  men  of  the 
keenest  and  most  comprehensive  minds ;  and  if  an  argument  such  as 
this,  so  calculated  to  fasten  on  the  minds  of  a  people  jealous  of  state 
rights,  and  deeply  involved  in  debt,  could  have  been  imagined,  it 
never  would  have  escaped  them.  Yet  nowhere  does  it  appear 
to  have  been  thought  of;  and,  after  adopting  the  constitution  in 
every  part  of  the  Union,  we  find  the  very  framers  of  it  everywhere 
among  the  leading  men  in  public  life,  and  legislating  or  adjudicating 
under  the  most  solenm  oath  to  maintain  the  constitution  of  the  Unit- 
ed States,  yet  nowhere  imagining  that  in  the  exercise  of  this  power 
they  violated  their  oaths,  or  transcended  their  rights.     Everywhere, 

^  2  StatB.  at  Large,  19. 
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too,  the  principle  was  practically  acquiesced  in,  that  taking  away  the 
power  to  pass  a  law  on  a  particular  subject  was  equivalent  to  a 
repeal  of  existing  laws  on  that  subject  Yet  in  no  instance  was  it 
contended  that  the  bankrupt  laws  of  the  States  were  repealed,  while 
those  on  navigation,  commerce,  the  admiralty  jurisdiction,  and  various 
others,  were  at  once  abandoned  without  the  formality  of  a  repeaL 
With  regard  to  their  bankrupt  or  insolvent  laws,  they  went  on  carry- 
ing  them  into  effect,  and  abrogating,  and  recnacting  them,  without  a 
doubt  of  their  full  and  unimpaired  power  over  the  subject.  Finally, 
when  the  bankrupt  law  of  1800  was  enacted,  the  only  power  that 
seemed  interested  in  denying  the  right  to  the  States,  formally  pro- 
nounced a  fuU  and  absolutiC  recognition  of  that  right  It  is  impossi* 
ble  for  language  to  be  more  full  and  explicit  on  the  subject  than  is 
the  sixth  section  of  this  act  of  congress.  It  acknowledges  both  the 
validity  of  existing  laws  and  the  right  of  passing  future  laws.  The 
practical  construction  given  by  that  act  to  the  constitution  is  pre- 
cisely this,  that  it  amounts  only  to  a  right  to  assume  the  power  to 
legislate  on  the  subject,  and,  therefore,  abrogates  or  sus- 
pends the  existing  laws  only  so  far  as  they  may  *  clash  with  [  *  279  ] 
the  provisions  of  the  act  of  congress.  This  construction 
was  universally  acquiesced  in,  for  it  was  that  on  which  there  had 
previously  prevailed  but  one  opinion  from  the  date  of  the  constitution. 

Much  «dann  has  been  expressed  respecting  the  inharmonious  oper- 
ation of  so  many  systems,  all  operating  at  the  same  time.  But  I 
must  say,  that  I  cannot  discover  any  real  ground  for  these  apprehen- 
sions. Nothing  but  a  future  operation  is  here  contended  for ;  and 
nothing  is  easier  than  to  avoid  those  rocks  and  quicksands  which  are 
visible  to  alL  Most  of  the  dangers  are  imaginary ;  for  the  interests 
of  each  community,  its  respect  for  the  opinion  of  mankind,  and  a 
remnant  of  moral  feeling,  which  will  not  cease  to  operate  in  the  worst 
of  times,  wiU  always  present  important  barriers  against  the  gross 
violation  of  principle.  How  is  the  general  government  itself  made 
up,  but  of  the  same  materials  which  separately  make  up  the  govern- 
ments of  the  States  ? 

It  is  a  very  important  fact,  and  calculated  to  dissipate  the  fears  of 
those  who  seriously  apprehend  danger  from  this  quarter,  that  the 
powers  assumed  and  exercised  by  the  States  over  this  subject  did 
not  compose  any  part  of  the  grounds  of  complaint  by  Great  Britain, 
when  negotiating  with  our  government  on  the  subject  of  violations 
of  the  treaty  of  peace.  Nor  is  it  immaterial,  as  an  historical  fact, 
to  show  the  evils  against  which  the  constitution  really  intended  to 
provide  a  remedy.  Indeed,  it  is  a  solecism  to  suppose  that  the  per- 
manent laws  of  any  government,  particularly  those  which  relate  to 
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the  administration  of  justice  between  individuals,  can  be  radically 
unequal,  or  even  unwise.  It  is  scarcely  ever  so  in  despotic  govem- 
ments,  much  less  in  those  in  which  the  good  of  the  whole  is  the 
predominating  principle.  The  danger  to  be  apprehended  is  from 
temporary  provisions  and  desultory  legislation ;  and  this  seldom  has 
a  View  to  future  contracts. 

At  all  events,  whatever  be  the  degree  of  evil  to  be  produced  by 
such  laws,  the  limits  of  its  action  are  necessarily  confined  to  the  ter- 
ritory of  those  who  inflict  it.  The  ultimate  object  in  denying  to  the 
States  this  power  would  seem  to  be,  to  give  tiie  evil  a  wider  range, 
if  it  be  one,  by  extending  the  benefit  of  discharges  over  the 
[  *  280  ]  whole  of  the  Union.  *  But  it  is  impossible  to  suppose  that 
the  framers  of  the  constitution  could  have  regarded  the 
exercise  of  this  power  as  an  evil  in  the  abstract,  else  they  would 
hardly  have  engrafted  it  upon  that  instrument  which  was  to  become 
the  great  safeguard  of  public  justice  and  public  morals. 

And,  had  they  been  so  jealous  of  the  exercise  of  this  power  in 
the  States,  it  is  not  credible  that  they  would  have  left  imimpaired 
those  unquestionable  powers  over  the  administration  of  justice  which 
the  States  do  exercise,  and  which,  in  their  immoral  exercise,  might 
leave  to  the  creditor  the  mere  shadow  of  justice.  The  debtor's 
person,  no  one  doubts,  may  be  exempted  from  execution.  But 
there  is  high  precedent  for  exempting  his  lands ;  and'  public  feel- 
ing would  fully  sustain  an  exemption  of  his  slaves.  What  is  to 
prevent  the  extension  of  exemption,  until  nothing  is  left  but  the 
mere  mockery  of  a  judgment,  without  the  means  of  enforcing  its 
satisfaction  ? 

But  it  is  not  only  in  their  execution  laws  that  the  creditor  has 
been  left  to  the  justice  and  honor  of  the  States  for  his  security. 
Every  judiciary  in  the  Union  owes  its  existence  to  some  legisla- 
tive  act;  what  is  to  prevent  a  repeal  of  that  act?  and  then,  what 
becomes  of  his  remedy,  if  he  has  not  access  to  the  courts  of  the 
Union  ?  Or  what  is  to  prevent  the  extension  of  the  right  to  imparl  1 
of  the  time  to  plead?  of  the  interval  between  the  sittings  of  the 
state  courts  ?  Where  is  the  remedy  against  all  this  ?  and  why  were 
not  these  powers  taken  also  from  the  States,  if  they  could  not  be 
trusted  with  the  subordinate  and  incidental  power  here  denied  them  ? 
The  truth  is,  the  convention  saw  all  this,  and  saw  the  impossibility 
of  providing  an  adequate  remedy  for  such  mischiefs,  if  it  was  not  to 
be  found,  ultimately,  in  the  wisdom  and  virtue  of  the  state  rulers, 
under  the  salutary  control  of  that  republican  form  of  government 
which  it  guarantees  to  every  State.  For  the  foreigner  and  the  citi- 
zens of  other  States,  it  provides  the  safeguard  of  a  tribunal  which 
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cannot  be  controlled  by  state  laws  in  the  application  of  the  remedy ; 
and,  for  the  protection  of  all,  was  interposed  that  oath  which  it 
requires  to  be  administered  to  all  the  public  functionaries,  as  well  of 
the  States  as  the  United  States.  It  may  be  called  the  rul- 
ing principle  of  *  the  constitution,  to  interfere  as  little  as  [  *  281  ] 
possible  between  the  citizen  and  his  own  state  government; 
and  hence,  with  a  few  safeguards  of  a  very  general  nature,  the  exec- 
utive, legislative,  and  judicial  functions  of  the  States  are  left  as  they 
were,  as  to  their  own  citizens,  and  as  to  all  internal  concerns.  It  is 
not  pretended  that  this  discharge  could  operate  upon  the  rights  of 
the  citizen  of  any  other  State,  unless  his  contract  was  entered  into 
m  tiie  State  that  gave  it,  or  unless  he  had  voluntarily  submitted 
himself  to  the  lex  fori  of  the  State  before  the  discharge ;  in  both 
which  instances  he  is  subjected  to  its  effects  by  his  own  voluntary 
act 

For  these  considerations,  I  pronounce  the  exclusive  power  of  con- 
gress over  the  relief  of  insolvents  imtenable,  and  the  dangers  appre- 
hended from  the  contrary  doctrine  unreaL 

We  will  next  inquire  whether  the  States  are  precluded  from  the 
exercise  of  this  power  by  that  clause  in  the  constitution  which 
declares  that  no  State  shall  ^  pass  any  bill  of  attainder,  ex  post  facto 
law,  or  law  impairing  the  obligation  of  contracts. 

This  law  of  the  State  of  New  York  is  supposed  to  have  violated 
the  obligc^tion  of  a  contract,  by  releasing  Ogden  from  a  debt  which 
he  had  not  satisfied ;  and  the  decision  turns  upon  the  question,  first, 
in  what  consists  the  obligation  of  a  contract  ?  and,  secondly,  whether 
the  act  of  New  York  will  amount  to  a  violation  of  that  obligationi 
in  the  sense  of  the  constitution  ? 

The  first  of  these  questions  has  been  so  often  examined  and  con- 
sidered, in  this  and  other  courts  of  the  United  States,  and  so  little 
progress  has  yet  been  made  in  fixing  the  precise  meaning  of  the 
words  ^  obligation  of  a  contract,"  that  I  should  turn  in  despair  from 
the  inquiry,  were  I  not  convinced  that  the  difficulties  the  question 
presents  are  mostly  factitious,  and  the  result  of  refinement  and  tech- 
nicality ;  or  of  attempts  at  definition,  made  in  terms  defective,  both 
in  precision  and  comprehensiveness.  Bight  or  wrong,  I  come  to  my 
condnsion  on  their  meaning,  as  applied  to  executory  contracts,  the 
subject  now  before  us,  by  a  simple  and  short-handed  exposition. 

Right  and  obligation  are  considered,  by  all  ethical  writ- 
ers, *  as  correlative  terms.    Whatever  I,  by  my  contract,  give  [  •  282  ] 
another  a  right  to  require  of  me,  I,  by  that  act,  lay  myself 
under  an  obligation  to  yield  or  bestow.     The  obligation  of  every 
contract  will  then  consist  of  that  right  or  power  over  my  will  or 
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actions,  which  I,  by  my  contract,  confer  on  another.  And  that  right 
and  power  will  be  found  to  be  measured  neither  by  moral  law  alone, 
nor  universa]  law  alone,  nor  by  the  laws  of  society  alone,  but  by  a 
combination  of  the  three ;  an  operation  in  which  the  moral  law  is 
explained  and  applied  by  the  law  of  nature,  and  both  modified  and 
adapted  to  the  exigencies  of  society  by  positive  law.  The  constitu- 
tion was  framed  for  society,  and  an  advanced  state  of  society,  in 
which,  I  will  undertake  to  say,  that  all  the  contracts  of  men  receive 
a  relative,  and  not  a  positive  interpretation ;  for  the  rights  of  all  must 
be  held  and  enjoyed  in  subserviency  to  the  good  of  the  whole.  The 
State  construes  them,  the  State  applies  them,  the  State  controls 
them,  and  the  State  decides  how  far  the  social  exercise  of  the  rights 
they  give  us  over  each  other  can  be  jusfly  asserted.  I  say  the  social 
exercise  of  these  rights ;  because,  in  a  state  of  nature,  they  are 
asserted  over  a  fellow-creature,  but  in  a  state  of  society,  over  a  fel- 
low-citizen. Yet,  it  is  worthy  of  observation  how  closely  the  analogy 
is  preserved  between  the  assertion  of  these  rights  in  a  state  of  nature 
and  a  state  of  society,  in  their  application  to  the  class  of  contracts 
under  consideration. 

Two  men,  A  and  B,  having  no  previous  connection  with  each 
other,  (we  may  suppose  them  even  of  hostile  nations,)  are  thrown 
upon  a  desert  island.  The  first,  having  had  the  good  fortune  to  pro- 
cure food,  bestows  a  part  of  it  upon  the  other,  and  he  contracts  to 
return  an  equivalent  in  kind.  It  is  obvious  here  that  B  subjects 
himself  to  something  more  than  the  moral  obligation  of  his  contract, 
and  that  the  law  of  nature  and  the  sense  of  mankind  would  justify 
A  in  resorting  to  any  means  in  his  power  to  compel  a  compliance 
with  this  contract.  But  if  it  should  appear  that  B,  by  sickness,  by 
cuxsident,  or  circumstances  beyond  human  control,  however  superin- 
duced, could  not  possibly  comply  with  his  contract,  the  decision 
would  be  otherwise,  and  the  exercise  of  compulsory  power  over  B 
would  be  followed  with  the  indignation  of  mankind.  He 
[  •  283  ]  has  carried  the  power  conferred  *  on  him  over  the  will  or 
actions  of  another  beyond  their  legitimate  extent,  and  done 
injustice  in  his  turn.    ^^  Summum  jus  est  summa  injuria." 

The  progress  of  parties,  from  the  initiation  to  the  consummation 
of  their  rights,  is  exactly  parallel  to  this  in  a  state  of  society.  With 
this  difierence,  that  in  the  concoction  of  their  contracts,  they  are  con- 
trolled by  the  laws  of  the  society  of  which  they  are  members ;  and 
for  the  construction  and  enforcement  of  their  contracts,  they  rest 
upon  the  functionaries  of  its  government.  They  can  enter  into  no 
contract  which  the  laws  of -that  community  forbid,  and  the  validity 
and  effect  of  their  contracts  is  what  the  existing  laws  give  to  them. 
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The  remedy  is  no  longer  retained  in  their  own  hands,  but  surrendered 
to  the  community,  to  a  power  competent  to  do  justice,  and  bound  to 
discharge  towards  them  the  acknowledged  duties  of  government  to 
society,  according  to  received  principles  of  equal  justice.  The  public 
duty,  in  this  respect,  is  the  substitute  for  that  right  which  they  pos- 
sessed in  a  state  of  nature,  to  enforce  the  fulfilment  of  contracts ; 
and  if,  even  in  a  state  of  nature,  limits  were  prescribed,  by  the  reason 
and  nature  of  things,  to  the  exercise  of  individual  power  in  enacting 
the  folfihnent  of  contracts,  much  more  will  they  be  in  a  state  of 
society.  For  it  is  among  the  duties  of  society  to  enforce  the  rights 
of  humanity ;  and  both  the  debtor  and  the  society  have  their  interests 
in  the  administration  of  justice,  and  in  the  general  good ;  interests, 
which  must 'not  be  swallowed  up  and  lost  sight  of  while  yielding  sit- 
teution  to  the  claim  of  the  creditor.  The  debtor  may  plead  the 
visitations  of  providence,  and  the  soci^y  has  an  interest  in  preserving 
every  member  of  the  •  community  from  despondency — in  relieving 
him  from  a  hopeless  state  of  prostration,  in  which  he  would  be  use* 
less  to  himself,  his  family,  and  the  community.  When  that  state  of 
things  has  arrived  in  which  the  community  has  fairly  and  fully  dis- 
charged its  duties  to  the  creditor,  and  in  which,  pursuing  the  debtor 
any  longer  would  destroy  the  one  without  benefiting  the  other,  must 
always  be  a  question  to  be  determined  by  the  common  guardian  of 
the  rights  of  both ;  and  in  this  originates  the  power  exer- 
cised by  governments  in  favor  of  insolvents.  *  It  grows  out  [  *  284  ] 
of  the  administration  of  justice,  and  is  a  necessary  append- 
age to  it 

There  was  a  time  when  a  different  idea  prevailed,  and  then  it  was  ' 
supposed  that  the  rights  of  the  creditor  required  the  sale  of  the 
debtor  and  his  family.  A  similar  notion  now  prevails  on  the  coast 
of  Africa,  and  is  often  exercised  there  by  brute  force.  It  is  worthy 
only  of  the  country  in  which  it  now  exists,  and  of  that  state  of 
society  in  which  it  once  originated  and  prevailed. 

^  Lex  non  cogit  ad  impossibilia,"  is  a  maxim  applied  by  law  to  the 
ccntracts  of  parties  in  a  hundred  ways.  And  where  is  the  objection, 
in  a  moral  or  political  view,  to  applying  it  to  the  exercise  of  the 
power  to  relieve  insolvents  ?  It  is  in  analogy  with  this  maxim  that 
the  power  to  relieve  them  is  exercised ;  and  if  it  never  was  imagined 
that,  in  other  cases,  this  maxim  violated  the  obligation  of  contractS| 
I  see  no  reason  why  the  fair,  ordinary,  and  reasonable  exercise  of  it, 
m  1hi9  instance,  should  be  subjected  to  that  imputation. 

K  it  be  objected  to  these  views  of  the  subject  that  they  are  as  ap- 
plicable to  contracts  prior  to  the  law  as  to  those  posterior  to  it,  and, 
therefore,  inconsistent  with  the  decision  in  the  case  of  Sturges  v. 

VOL.   VII.  14 
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Crowninshield,  my  reply  is,  that  I  think  this  no  objection  to  its  cor- 
rectness. I  entertained  this  opinion  then,  and  have  seen  no  reason 
to  doubt  it  since.  But,  if  applicable  to  the  case  of  prior  debts,  muUo 
fortiorij  will  it  be  so  to  those  contracted  subsequent  to  such  a  law ; 
the  posterior  date  of  the  contract  removes  all  doubt  of  its  being  in 
the  fair  and  unexceptionable  administration  of  justice  that  the  dis- 
charge is  awarded. 

I  must  not  be  understood  here  as  reasoning  upon  the  assumption 
that  the  remedy  is  grafted  into  the  contract  I  hold  the  doctrine  un- 
tenable, and  infinitely  more  restrictive  on  state  power  than  the  doc- 
trine contended  for  by  the  opposite  party.  Since,  if  the  remedy 
enters  into  the  contract,  then  the  States  lose  all  power  to  alter  their 
laws  for  the  administration  of  justice.  Yet,  I  fireely  admit  that  the 
remedy  enters  into  the  views  of  the  parties  when  contracting;  that 
the  constitution  pledges  the  States  to  every  creditor  for  the 
[  •  285  ]  full,  and  fair,  and  candid  exercise  of  state  power  to  the  'ends 
of  justice,  according  to  its  ordinary  administration,  uninflu- 
enced by  views  to  lighten,  or  lessen,  or  defer  the  obligation  to  which 
each  contract  fairly  and  legally  subjects  the  individual  who  enters 
into  it  Whenever  an  individual  enters  into  a  contract,  I  think  his 
assent  is  to  be  inferred  to  abide  by  those  rules  in  the  administration 
of  justice  which  belong  to  the  jurisprudence  of  the  country  of  the 
contract  And,  when  compelled  to  pursue  his  debtor  in  other  States, 
he  is  equally  bound  to  acquiesce  in  the  law  of  the  forum  to  which  he 
subjects  himself.  The  law  of  the  contract  remains  the  same  every- 
where, and  it  will  be  the  same  in  every  tribunal ;  but  the  remedy 
necessarily  varies,  and  with  it  the  effect  of  the  constitutional  pledge, 
which  can  only  have  relation  to  the  laws  of  distributive  justice  known 
to  the  policy  of  each  State  severally.  It  is  very  trae  that  inconveni- 
ences may  occasionally  grow  out  of  irregularities  in  the  administra- 
tion of  justice  by  the  States.  But  the  citizen  of  the  same  State  is 
referred  to  his  influence  over  his  own  institutions  for  his  security,  and 
the  citizens  of  the  other  States  have  the  institutions  and  powers  of 
the  general  government  to  resort  to.  And  this  is  all  the  security  the 
constitution  ever  intended  to  hold  out  against  the  undue  exercise  of 
the  power  of  the  States  over  their  own  contracts,  and  their  own 
jurisprudence. 

But,  since  a  knowledge  of  the  laws,  policy,  and  jurisprudence  of  a 
State  is  necessarily  imputed  to  every  one  entering  into  contracts 
within  its  jurisdiction,  of  what  surprise  can  he  complain,  or  what 
violation  of  public  faith,  who  still  enters  into  contracts  under  that 
knowledge  ?  It  is  no  reply  to  urge  that,  at  the  same  time  knowing 
of  the  constitution,  he  had  a  right  to  suppose  the  discharge  void  and 
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inoperative,  since  this  wonid  be  but  speculating  on  a  legal  opinion, 
in  which,  if  he  proves  mistaken,  he  has  stiU  nothing  to  complain  of 
bat  his  own  temerity,  and  concerning  which,  all  that  come  after  this 
decision,  at  least,  cannot  complain  of  being  misled  by  their  ignorance 
or  misapprehensions.  Their  knowledge  of  the  existing  laws  of  the 
State  will  henceforward  be  unqualified,  and  was  so,  in  the  view  of 
the  law,  before  this  decision  was  made. 

It  is  now  about  twelve  or  fourteen  years  since  I  was 
caDed  *upon,  on  my  circuit,  in  the  case  of  Gell,  Canonge,  [  *  286  ] 
and  Ca  v.  L.  Jacobs,  to  review  all  this  doctrine.    The  cause 
was  ably  ai^ed  by  gentlemen  whose  talents  are  well  known  in  this 
capitol,  and  the  opinions  which  I  then  formed  I  have  seen  no  reason 
since  to  distrust 

It  appears  to  me  that  a  great  part  of  the  difficulties  of  the  cause 
arise  from  not  giving  sufficient  weight  to  the  general  intent  of  this 
clause  in  the  constitution,  and  subjecting  it  to  a  severe  literal  con- 
stroction,  which  would  be  better  adapted  to  special  pleadings. 

By  classing  bills  of  attainder,  ex  post  facto  laws,  and  laws  impair- 
uig  the  obligation  of  contracts  together,  the  general  intent  becomes 
very  apparent ;  it  is  a  genial  provision  against  arbitrary  and  tyran- 
nical  legislation  over  existing  rights,  whether  of  person  or  property. 
It  is  ime  that  some  confusion  h&M  arisen  from  an  opinion  which 
eeems  early,  and  without  due  examination,  to  have  found  its  way 
into  this  court ;  that  the  phrase,  "  ez  postfactoi'*  was  confined  to  laws 
affecting  criminal  acts  alone.  The  fact,  upon  examination,  will  be 
found  otherwise ;  for,  neither  in  its  signification  or  uses  is  it  thus 
restricted.  It  applies  to  civil  as  well  as  to  criminal  acts,  (1  Shep. 
Touch.  68,  70,  73 ;)  and  vdth  this  enlarged  signification  attached  to 
that  phrase,  the  purport  of  the  clause  would  be,  <Hhat  the  States 
shall  pass  no  law,  attaching  to  the  acts  of  individuals  other  effects  or 
consequences  than  those  attached  to  them  by  the  laws  existing  at 
their  date ;  and  all  contracts  thus  construed  shall  be  enforced  accord- 
ing to  their  just  and  reasonable  purport" 

Bat  to  assign  to  contracts,  universally,  a  literal  purport,  and  to 
exact  for  them  a  rigid  literal  fulfilment,  could  not  have  been  the  in- 
teot^of  the  constitution.  It  is  repelled  by  a  hundred  examples. 
Societies  exercise  a  positive  control  as  well  over  the  inception,  con- 
straction,  and  fulfilment  of  contracts,  as  over  the  form  and  measure 
of  tile  remedy  to  enforce  them. 

As  instances  of  the  first,  take  the  contract  imputed  to  the  drawer 
of  a  bill,  or  indorser  of  a  note,  with  its  modifications ;  the  devia- 
tions of  the  law  from  the  literal  contract  of  the  parties  to  a  penal 
bond,  a  mortgage,  a  policy  of  insurance,  bottomry  bond,  and  various 
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[  *287  ]  others  that  might  be  *  enumerated.  And,  for  instances  of 
discretion  exercised  in  applying  the  remedy,  take  the  time 
for  which  executors  are  exempted  Irom  suit;  the  exemption  of  mem- 
bers of  legislatures ;  of  judges;  of  persons  attending  courts,  or  going 
to  elections ;  the  preferences  given  in  the  marshalling  of  assets ;  sales 
on  credit  for  a  present  debt ;  shutting  of  courts  altogether  against 
gaming  debts  and  usurious  contracts,  and,  above  all,  acts  of  limita- 
tion. I  hold  it  impossible  to  maintain  the  constitutionality  of  an  act 
of  limitation,  if  the  modification  of  the  remedy  against  debtors,  im- 
plied in  the  discharge  of  insolvents,  is  unconstitutionaL  I  have  seen 
no  distinction  between  the  cases  that  can  bear  examination. 

It  is  in  vain  to  say  that  acts  of  limitation  appertain  to  the  remedy 
only :  both  descriptions  of  laws  appertain  to  the  remedy,  and  exactly 
in  the  same  way ;  they  put  a  period  to  the  remedy,  and  upon  the 
same  terms,  by  what  has  been  called  a  tender  of  paper  money  in  the 
form  of  a  plea,  and  to  the  advantage  of  the  insolvent  laws,  since  if 
the  debtor  can  pay,  he  has  been  made  to  pay.  But  the  door  of 
justice  is  shut  in  the  face  of  the  creditor  in  the  other  instance,  with- 
out an  inquiry  on  the  subject  of  the  debtor's  capacity  to  pay.  And 
it  is  equally  vain  to  say,  that  the  act  of  limitation  raises  a  presump- 
tion of  payment,  since  it  cannot  be  taken  advantage  of  on  the 
general  issue,  without  provision  by  statute ;  and  the  only  legal  form 
of  a  plea  implies  an  acknowledgment  that  the  debt  has  not  been 
paid. 

Yet  so  universal  is  the  assent  of  mankind  in  favor  of  limitation 
acts,  that  it  is  the  opinion  of  profound  politicians  that  no  nation 
could  subsist  without  one. 

The  right,  then,  of  the  creditor  to  the  aid  of  the  public  arm  for  the 
recovery  of  contracts,  is  not  absolute  and  unlimited,  but  may  be 
modified  by  the  necessities  or  policy'  of  societies.  And  this,  together 
with  the  contract  itself,  must  be  taken  by  the  individual,  subject  to 
such  restrictions,  and  conditions  as  are  imposed  by  the  laws  of  .the 
country.  The  right  to  pass  bankrupt  laws  is  asserted  by  every 
civilized  nation  in  the  world.  And  in  no  writer,  I  will  venture  to 
say,  has  it  ever  been  suggested,  that  the  power  of  annulling  such 
contracts,  universally  exercised  under  their  bankrupt  or  insolvent 
systems,  involves  a  violation  of  the  obligation  of  contracts. 
[  •  288  ]  •  In  intemationfijl  law,  the  subject  is  perfectly  understood, 
and  the  right  generally  acquiesced  in ;  and  yet  the  denial 
of  justice  is,  by  the  same  code,  an  acknowledged  cause  of  war. 

But  it  is  contended  that  if  the  obligation  of  a  contract  has  relation 
at  all  to  the  laws  which  give  or  modify  the  remedy,  then  the  obliga^ 
tion  of  a  contract  is  ambulatory  and  uncertain,  and  will  mean  a 
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different  thing  in  every  State  in  which  it  may  be  necessary  to  enforce 
the  contract 

There  is  no  question  that  this  effect  follows ;  and  yet^  after  this 
concession,  it  will  still  remain  to  be  shown  how  any  violation  of  the 
obligation  of  the  contract  can  arise  from  that  cause.  It  is  a  casualty 
well  known  to  the  creditor  when  he  enters  into  the  contract ;  and  if 
obliged  to  prosecute  his  rights  in  another  State,  what  more  can  he 
claim  of  that  State,  than  that  its  courts  shall  be  open  to  him  on  the 
same  terms  on  which  they  are  open  to  other  individuals?  It  is  only 
by  Yolnntarily  subjecting  himself  to  the  lex  fori  of  a  State,  that  he 
can  be  brought  within  the  provisions  of  its  statutes  in  favor  of 
debtors;  since, in  no  other  instance,  does  any  State  pretend  to  a  right 
to  discharge  the  contracts  entered  into  in  another  State.  He  who 
enters  into  a  pecuniary  contract  knowing  that  he  may  have  to  pursue 
his  debtor  if  he  flees  from  justice,  casts  himself,  in  fact,  upon  the 
justice  of  nations. 

It  has  also  been  urged,  with  an  earnestness  that  could  only  proceed 
from  deep  conviction,  that  insolvent  laws  were  tender  laws  of  the 
worst  description,  and  that  it  is  impossible  to  maintain  the  consti- 
totionality  of  insolvent  laws  that  have  a  future  operation,  without 
asserting  the  right  of  the  States  to  pass  tender  laws,  provided  such 
laws  are  confined  to  a  future  operation. 

Yet  to  all  this  there  appears  to  be  a  simple  and  conclusive  answer. 
The  prohibition  in  the  constitution  to  make  any  thing  but  gold  or 
silver  coin  a  tender  in  payment  of  debts  is  express  and  universaL 
The  framers  of  the  constitution  regarded  it  as  an  evil  to  be  repelled 
without  modification ;  they  have  therefore  left  nothing  to  be  inferred 
or  deduced  from  construction  on  this  subject.  But  the  contrary  is 
the  fact  with  regard  to  insolvent  laws ;  it  contains  no  express 
*  prohibition  to  pass  such  laws,  and  we  are  called  upon  here  [  *289  ] 
to  deduce  such  a  prohibition  from  a  clause  which  is  any 
thing  but  explicit,  and  which  already  has  been  judicially  declared  to 
embrace  a  great  variety  of  other  subjects.  The  inquiry,  then,  is  open 
and  indispensable  in  relation  to  insolvent  laws,  prospective  or  retro- 
spective, whether  they  do,  in  the  sense  of  the  constitution,  violate  the 
obligation  of  contracts.  There  would  be  much  in  the  argument,  if 
there  was  no  express  prohibition  against  passing  tender  laws ;  but 
with  such  express  prohibition  the  cases  have  no  analogy.  And 
independent  of  the  different  provisions  in  the  constitution,  there  is  a 
distinction  existing  between  tender  laws  and  insolvent  laws,  in  their 
object  and  policy,  which  sufficiently  points  out  the  principle  upon 
which  the  constitution  acts  upon  them  as  several  and  distinct;  a 
tender  law  supposes  a  capacity  in  the  debtor  to  pay  and  satisfy  the 
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debt  in  some  way,  but  the  discharge  of  an  insolvent  is  founded  in  his 
incapacity  ever  to  pay,  which  incapacity  is  judicially  determined 
according  to  the  laws  of  the  State  that  passes  it.  The  one  imports 
a  positive  violation  of  the  contract,  since  all  contracts  to  pay,  not 
expressed  otherwise,  have  relation  to  payment  in  the  current  coin  of 
the  country ;  the  other  imports  an  impossibility  that  the  creditor  ever 
can  fulfil  the  contract. 

If  it  be  urged  that,  to  assume  this  impossibility,  is  itself  an  arbi- 
trary act ;  that  parties  have  m  view  something  more  than  present 
possessions;  that  they  look  to  future  acquisitions;  that  industry, 
talents,  and  integrity  are  as  confidently  trusted  as  property  itself; 
and,  to  release  them  fix)m  this  liability,  impairs  the  obligation  of  con- 
tracts, plausible  as  the  argument  may  seem,  I  thinlc  the  answer  is 
obvious  and  incontrovertible. 

Why  may  not  the  community  set  bounds  to  the  will  of  the  con- 
tracting parties  in  this  as  in  every  other  instance  ?  That  will  is 
controlled  in  the  instances  of  gaming  debts,  usurious  contracts, 
marriage,  brokage  bonds,  and  various  others ;  and  why  may  not  the 
community  also  declare  that,  "  look  to  what  you  will,  no  contract 
formed  within  the  territory  which  we  govern  shall  be  valid  as  against 
future  acquisitions;"  "we  have  an  interest  in  the  happiness,  and 
services,  and  families  of  this  community,  which  shall  not  be 
[  •  290  ]  superseded  by  individual  *  views  ?  "  Who  can  doubt  the 
power  of  the  State  to  prohibit  her  citizens  from  running  in 
debt  altogether?  A  measure  a  thousand  times  wiser  than  that 
impulse  to  speculation  and  ruin,  which  has  hitherto  been  communi- 
cated to  individuals  by  our  public  policy.  And,  if  to  be  prohibited 
altogether,  where  is  the  limit  which  may  not  be  set,  both  to  the  acts 
and  the  views  of  the  contracting  parties  ? 

When  considering  the  first  question  in  this  cause,  I  took  occasion 
to  remark  on  the  evidence  of  contemporaneous  exposition  deducible 
from  well  known  facts.  Every  candid  mind  will  admit  that  this  is  a 
very  different  thing  firom  contending  that  the  frequent  repetition  of 
wrong  will  create  a  right.  It  proceeds  upon  the  presumption  that 
the  contemporaries  of  the  constitution  have  claims  to  our  deference  on 
the  question  of  right,  because  they  had  the  best  opportunities  of 
informing  themselves  of  the  understanding  of  the  firamers  of  the  con- 
stitution, and  of  the  sense  put  upon  it  by  the  people  when  it  was 
adopted  by  them ;  and  in  this  point  of  view  it  is  obvious  that  the 
consideration  bears  as  strongly  upon  the  second  point  in  the  cause 
as  on  the  first.  For  had  there  been  any  possible  ground  to  think 
otherwise,  who  could  suppose  that  such  men,  and  so  many  of  them,  ^ 
acting  under  the  most  solemn  oath,  and  generally  acting  rather  under 
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a  feeling  of  jealousy  of  the  power  of  the  general  government  than 
otherwise,  would  universally  have  acted  upon  the  conviction,  that  the 
power  to  relieve  insolvents  by  a  discharge  from  the  debt  had  not 
been  taken  from  the*States  by  the  article  prohibiting  the  violation  of 
contracts  ?  The  whole  history  of  the  times,  up  to  a  time  subsequent 
to  the  repeal  of  the  bankrupt  law,  indicates  a  settled  knowledge  of 
the  contrary. 

If  it  be  objected  to  the  views  which  I  have  taken  of  this  subject, 
that  they  imply  a  departure  from  the  direct  and  literal  meaning  of 
terms,  in  order  to  substitute  an  artificial  or  complicated  exposition ; 
my  reply  is,  that  the  error  is  on  the  other  side,  qui  hceret  in  literdy 
hceret  in  cortice.  All  the  notions  of  society,  particularly  in  their 
jurisprudence,  are  more  or  less  artificial ;  our  constitution  nowhere 
speaks  the  language  of  men  in  a  state  of  nature ;  let  any  one  attempt 
a  literal  exposition  of  the  phrase  which  immediately  precedes 
the  one  under  *  consideration,  I  mean  ex  post  factOy  and  he  [  *  291  ] 
will  soon  acknowledge  a  failure.  Or  let  him  reflect  on  the 
mysteries  that  hang  around  the  littie  slip  of  paper  which  lawyers 
know  by  the  titie  of  a  bail-piece.  The  truth  is  that,  even  compared 
Mith  the  principles  of  natural  law,  scarcely  any  contract  imposes  an 
obliagtion  conformable  to  the  literal  meaning  of  terms.  He  who  enters 
into  a  contract  to  follow  the  plough  for  the  year,  is  not  held  to  its 
literal  performance,  since  many  casualties  may  intervene  which  would 
release  him  from  the  obligation  without  actual  performance.  There 
is  a  very  striking  illustration  of  this  principle  to  be  found  in  many 
instances  in  the  books;  I  mean  those  cases  in  which  parties  are 
released  from  their  contracts  by  a  declaration  of  war,  or  where  laws 
are  passed  rendering  that  unlawful,  even  incidentally,  which  was 
lawful  at  the  time  of  the  contract.  Now  in  both  these  instances,  it. 
is  the  government  that  puts  an  end  to  the  contract,  and  yet  no  one 
ever  imagined  that  it  thereby  violates  the  obligation  of  a  contract 

It  is,  therefore,  far  from  being  true,  as  a  general  proposition,  '<  that 
a  government  necessarily  violates  the  obligation  of  a  contract,  which 
it  puts  an  end  to  without  performance."  It  is  the  motive,  the  policy, 
the  object,  that  must  characterize  the  legislative  act,  to  affect  it  with 
the  imputation  of  violating  the  obligation  of  contracts. 

In  the  effort  to  get  rid  of  the  universal  vote  of  mankind  in  favor 
of  limitation  acts,  and  laws  against  gaming,  usury,  marriage,  brokage, 
buying  and  selling  of  oflBices,  and  many  of  the  same  description,  we 
have  heard  it  argued  that,  as  to  limitation  acts,  the  creditor  has 
nothing  to  complain  of^  because  time  is  allowed  him,  of  which,  if  he 
does  not  avail  himself,  it  is  his  own  neglect ;  and  as  to  all  others, 
there  is  no  contract  violated,  because  there  was  none  ever  incurred. 
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But  it  is  obvious  that  this  mode  of  answering  the  argument  involvea 
a  surrender  to  us  of  our  whole  ground.  It  admits  the  right  of  the 
government  to  limit  and  define  the  power  of  contracting,  and  the 
extent  of  the  creditor's  remedy  against  his  debtor ;  to  regard  other 
rights  besides  his,  and  to  modify  his  rights  so  as  not  to  let  them  over- 
ride entirely  the  general  interests  of  society,  the  interests  of  the 

community  itself  in  the  talents  and  services  of  the  debtor, 
[  •  292  ]  the  regard  due  to  his  *  happiness,  and  to  the  claims  of  his 

family  upon  him  and  upon  the  government. 
No  one  questions  the  duty  of  the  government  to  protect  and  enforce 
the  just  rights  of  every  individual  over  all  within  its  control.  What 
we  contend  for  is  no  more  than  this,  that  it  is  equally  the  duty  and 
right  of  governments  to  impose  limits  to  the  avsurice  and  tyranny  of 
individuals,  so  as  not  to  suffer  oppression  to-be  exercised  under  the 
semblance  of  right  and  justice.  It  is  true  that,  in  the  exercise  of  this 
power,  governments  themselves  may  sometimes  be  the  authors  of 
oppression  and  injustice ;  but,  wherever  the  constitution  could  impose 
limits  to  such  power,  it  has  done  so ;  and  if  it  has  not  been  able  to 
impose  effectual  and  universal  restraints,  it  arises  only  from  the 
extreme  difficulty  of  regulating  the  movements  of  sovereign  power ; 
and  the  absolute  necessity,  after  every  effort  that  can  be  made  to  gov- 
ern effectually,  that  will  still  exist,  to  leave  some  space  for  the  exercise 
of  discretion,  and  the  influence  of  justice  and  wisdom. 

,  I  Thompson,  J.    This  action  is  founded  on  several  bills  of  exchange, 

\;  '  bearing  date  in  September,  1806,  drawn  by  J.  Jordan,  upon  Ogden, 

the  plaintiff  in  error,  in  favor  of  Saunders,  the  defendant  in  error. 
The  drawer  and  payee,  at  the  date  of  the  bills,  were  citizens  of  and 
resident  in  Kentucky.  Ogden  was  a  citizen  of  and  resident  in  New 
York,  where  the  bills  were  presented  and  accepted  by  him,  but  were 
not  paid  when  they  came  to  maturity,  and  are  still  unpaid.  Ogden 
sets  up,  in  bar  of  this  action,  his  discharge  under  the  insolvent  law 
of  the  State  of  New  York,  passed  in  April,  1801,  as  one  of  the 
revised  laws  of  that  State.  His  discharge  was  duly  obtained,  on  the 
19th  of  April,  1808,  he  having  assigned  all  his  property  for  the  benefit 
of  his  creditors,  and  having,  in  all  respects,  complied  with  the  laws 
of  New  York  for  giving  relief  in  cases  of  insolvency.  These  pro- 
ceedings, according  to  those  laws,  discharged  the  insolvent  from  all 
debts  due  at  the  time  of  the  assignment,  or  contracted  for  before  that 
time,  though  payable  afterwards,  except  in  some  specified  cases, 
which  do  not  affect  the  present  question.  From  this  brief  statement 
it  appears  that  Ogden,  being  sued  upon  his  acceptances  of 
I  *  293  ]  •  the  bills  in  question,  the  contract  was  made,  and  to  be 
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execnted  within  the  State  of  New  York,  and  was  made  subse- 
quent to  the  passage  of  the  law  under  which  he  was  discharged. 
Under  these  circumstances,  the  general  question  presented  for  decision 
isj  whether  this  discharge  can  be  set  up  in  bar  of  the  present  suit. 
It  is  not  pretended  but  that  if  the  law  under  which  the  discharge 
was  obtained,  is  valid,  and  the  discharge  is  to  have  its  effect  accord- 
ing to  the  provisions  of  that  law,  it  is  an  effectual  bar  to  any  recovery 
against  Ogden.  But,  it  is  alleged  that  this  law  is  void,  under  the 
prohibition  in  the  constitution  of  the  United  States,  art  1,  s.  10, 
which  declares  that  <^no  State  shall  pass  any  law  impairing  the 
obligation  of  contracts."  So  that  the  inquiry  here  is,  whether  the 
law  of  New  York,  under  which  the  discharge  was  obtained,  is  repug- 
nant to  this  clause  in  the  constitution ;  and,  upon  the  most  mature 
consideration,  I  have  arrived  at  the  conclusion  that  the  law  is  not 
void,  and  that  the  discharge  set  up  by  the  plaintiff  in  error  is  an 
effectaal  protection  against  any  liability  upon  the  bills  in  question. 
In  considering  this  question,  I  have  assumed  that  the  point  now 
presented  is  altogether  undecided,  and  entirely  open  for  discussion. 
Although  several  cases  have  been  before  this  court  which  may  have 
a  bearing  upon  the  question,  yet,  upon  the  argument,  the  particular 
point  now  raised  has  been  treated  by  the  counsel  as  still  open  for 
decision  and  so  considered  by  the  court  by  permitting  its  discussion. 
Although  the  law  under  which  Ogden  was  discharged  appears,  by 
the  record,  to  have  been  passed  in  the  year  1801,  yet,  it  is  proper  to 
notice,  that  this  was  a  mere  revision  and  reenactment  of  a  law  which 
was  in  force  as  early,  at  least,  as  from  the  year  1788,  and  which  has 
continued  in  force  from  that  time  to  the  present,  (except  from  the  3d 
of  April,  1811,  until  the  14th  of  February,  1812,)  in  all  its  material 
provisions  which  have  any  bearing  upon  the  present  question.  To 
declare  a  la^^  null  and  void  after  such  a  lapse  of  time,  and  thereby 
prostrate  a  system  which  has  been  in  operation  for  nearly  forty  years, 
onght  to  be  called  for  by  some  urgent  necessity,  and  founded  upon 
reasons  and  principles  scarcely  admitting  of  doubt  In  our  complex 
system  of  government,  we  must  expect  that  questions 
involving  the  jurisdictional  limits  between  the  general  and  [  *  294  ] 
State  governments,  will  frequently  arise ;  and  they  are 
always  questions  of  great  delicacy,  and  can  never  be  met  without 
feeling  deeply  and  sensibly  impressed  with  the  sentiment  that  this  is 
the  point  upon  which  the  harmony  of  our  system  is  most  exposed  to 
interraption.  Whenever  such  a  question  is  presented  for  decision,  I 
cannot  better  express  my  views  of  the  leading  principles  which  ought 
to  govern  this  court,  than  in  the  language  of  the  court  itself,  in  the 
>aae  of  Fletcher  v.  Peck,  6  C.  128.    "  The  question  (sayp  the  court) 
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whether  a  law  be  void  for  its  repugnancy  to  the  constitution,  is,  at  all 
times,  a  question  of  much  delicacy,  which  ought  seldom  or  ever,  be 
decided  in  the  affirmative  in  a  doubtful  case.  The  court,  when 
impelled  by  duty  to  render  such  a  judgment,  would  be  unworthy  of 
its  station,  could  it  be  unmindful  of  the  solemn  obligation  which 
that  station  imposes.  But,  it  is  not  on  slight  implication,  and  vague 
conjecture,  that  the  legislature  is  to  be  pronounced  to  have  transcended 
its  powers,  and  its  acts  to  be  considered  void.  The  opposition  be- 
tween the  constitution  and  the  law  should  be  such  that  the  judge 
feels  a  clear  and  strong  conviction  of  their  incompatibility  with  each 
other."  K  such  be  the  rule  by  which  the  examination  of  this  case  is 
to  be  governed  and  tried,  (and  that  it  is  no  one  can  doubt,)  I  am 
certainly  not  prepared  to  say  that  it  is  not,  at  least,  a  doubtful  case, 
or  that  I  feel  a  clear  conviction  that  the  law  in  question  is  incom- 
patible with  the  constitution  of  the  United  States. 

In  the  discussion  at  the  bar,  this  has  rightly  been  considered  a 
question  relating  to  the  division  of  power  between  the  general  and 
State  governments.  And  in  the  consideration  of  all  such  questions, 
it  cannot  be  too  often  repeated,  (although  universally  admitted,)  or 
too  deeply  impressed  on  the  mind,  that  all  the  powers  of  the  general 
government  are  derived  solely  from  the  constitution ;  and  that  what- 
ever power  is  not  conferred  by  that  charter,  is  reserved  to  the  States 
respectively,  or  to  the  people.  The  State  of  New  York,  when  the 
law  in  question  was  passed,  (for  I  consider  this  a  mere  con- 
[  *  295  ]  tinuation  of  the  Insolvent  Act  of  1788,)  was  *  in  the  due 
and  rightful  exercise  of  its  powers  as  an  independent  gov- 
ernment ;  and  unless  this  power  has  been  sulrendered  by  the  consti- 
tution of  the  United  States,  it  still  remains  in  the  State.  And  in 
this  view,  whether  the  law  in  question  be  called  a  bankrupt  or  an  in- 
solvent law,  is  wholly  immaterial ;  it  was  such  a  law  as  a  sovereign 
State  had  a  right  to  pass ;  and  the  simple  inquiry  is,  whether  that 
right  has  been  surrendered.  No  difficulty  arises  here  out  of  any 
inquiry  about  express  or  implied  powers  granted  by  the  constitution. 
If  the  States  have  no  authority  to  pass  laws  like  this,  it  must  be  in 
consequence  of  the  express  provision,  "  that  no  State  shall  pass  any 
law  impairing  the  obligation  of  contracts." 

It  is  admitted,  and  has  so  been  decided  by  this  court,  that  a  state 
law  discharging  insolvent  debtors  from  their  contracts,  entered  into 
antecedent  to  the  passing  of  the  law,  falls  within  this  clause  in  the 
constitution,  and  is  void.  In  the  case  now  before  the  court,  the 
contract  was  made  subsequent  to  the  passage  of  the  law ;  and  this, 
it  is  believed,  forms  a  solid  ground  of  distinction,  whether  tested  by 
the  letter  or  the  spirit  and  policy  of  the  prohibition.      It  was  not 
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denied  on.  the  argument,  and  I  presume  cannot  be,  but  that  a  law 
may  be  void  in  part  and  good  in  part ;  or,  in  other  words,  that  it 
may  be  void,  so  far  as  it  has  a  retrospective  application  to  past  con- 
tracts, and  valid,  as  applied  prospectively  to  future  contmcts.  The 
distinction  was  taken  by  the  court  in  the  third  circuit,  in  the  case  of 
Golden  o.  Prince,  5  Hsdl's  L.  J.  602,  and  which,  J  believe,  was  the 
first  case  that  brought  into  discussion  the  validity  of  a  state  law 
analogous  to  the  one  now  under  coi^ideration.  It  was  there  held 
that  the  law  was  unconstitutional  in  relation  to  that  particular  case, 
because  it  impaired  the  obligation  of  the  contract,  by  discharging 
the  debtor  from  the  payment  of  his  debts  due  or  contracted  for 
before  the  passage  of  the  law.  But  it  was  admitted  that  a  law 
prospective  in  its  operation,  under  which  a  contract  afterwards  made 
might  be  avoided  in  a  way  different  from  that  provided  by  the  par- 
ties, would  be  clearly  constitutional.  And  how  is  this  distinction  to 
be  sustained,  except  on  the  ground  that  contracts  are  deemed  to 
be  made  in  reference  to  the  existing  law,  and  to  be  gov- 
erned, *  regulated,  and  controlled  by  its  provisions  ?  As  [  *  296  ] 
the  question  before  the  court  was  the  validity  of  an  insol- 
vent law,  which  discharged  the  debtor  from  all  contracts,  the  distinc- 
tion must  have  been  made  in  reference  to  the  operation  of  the 
discharge  upon  contracts  made  before,  and  such  as  were  made  after 
the  passage  of  the  law,  and  is,  therefore,  a  case  bearing  directly 
upon  the  question  now  before  the  court.  That  the  power  given  by 
the  constitution  to  congress,  to  establish  uniform  laws  on  the  subject 
of  bankruptcies  throughout  the  United  States,  does  not  withdraw 
the  subject  entirely  from  the  States,  is  settled  by  the  case  of  Sturges 
V.  Crowninshield,  4  W.  191.  It  is  there  expressly  held  that  "  until 
the  power  to  pass  uniform  laws  on  the  subject  of  bankruptcies  is 
exercised  by  congress,  the  States  are  not  forbidden  to  pass  a  bank- 
mpt  law,  provided  it  contain  no  principle  which  violates  the  10th 
Bection  of  the  first  article  of  the  constitution  of  the  United  States.'* 
And  this  case  also  decides  that  the  right  of  the  States  to  pass  bank- 
rapt  laws  is  not  extinguished,  but  is  only  suspended  by  the  enact- 
ment of  a  general  bankrupt  law  by  congress,  and  that  a  repeal  of 
that  law  removes  disability  to  the  exercise  of  the  power  by  the 
States ;  so  that  the  question  now  before  the  court,  is  narrowed  down 
to  the  single  inquiry,  whether  a  state  bankrupt  law,  operating  pros- 
pectively upon  contracts  made  after  its  enactment^  impairs  the 
obligation  of  such  contract,  within  the  sense  and  meaning  of  the 
constitution  of  the  United  States. 

This  clause  in  the  constitution  has  given  rise  to  much  discussion, 
and  great  diversity  of  opinion  has  been  entertained  as  to  its  true 
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interpretation.  Its  application  to  some  cases  may  be  plain  and  pal- 
pable,  to  others  more  doubtful.  But,  so  far  as  relates  to  the  partic- 
lar  question  now  under  consideration,  the  weight  of  judicial  opinions 
in  the  state  courts  is  altogether  in  favor  of  the  constitutionality  of 
the  law,  so  far  as  my  examination  has  extended.  And,  indeed,  I  am 
not  aware  of  a  single  contrary  opinion.  13  Mass.  1 ;  16  Johns.  233 ; 
7  Johns.  Ch.  299;  6  Binn.  264;  5  Hall's  L.  J.  620,  6th  ed  475; 
Niles's  Eeg.  16th  of  Septemb^,  1821.     Townsend  v.  Townsend. 

In  proceeding  to  a  more  particular  examination  of  the 
[  *297  ]  *true  import  of  the  clause  <'no  State  shall  pass  any  law 
impairing  the  obligation  of  contracts,"  the  inquiries  which 
seem  naturally  to  arise  are,  what  is  a  contract,  what  its  obligation, 
and  what  may  be  said  to  impair  it?  As  to  what  constitutes  a  oon« 
tract,  no  diversity  of  opinion  exists ;  all  the  elementary  writers  on 
ibe  subject,  sanctioned  by  judicial  decisions,  consider  it  briefly  and 
simply  an  agreement  in  which  a  competent  party  undertakes  to  do, 
or  not  to  do,  a  particular  thing ;  but  all  know  that  the  agreement 
does  not  always,  nay,  seldom,  if  ever,  upon  its  face,  specify  the  full 
extent  of  the  terms  and  conditions  of  the  contract;  many  things  are 
necessarily  implied,  and  to  be  governed  by  some  rule  not  contained 
in  the  agreement ;  and  this  rule  can  be  no  other  than  the  existing 
law  when  the  contract  is  made  or  to  be  executed.  Take,  for  example, 
the  familiar  case  of  an  agreement  to  pay  a  certain  sum  of  money, 
with  interest.  The  amount,  or  rate  of  such  interest,  is  to  be  ascer- 
tained by  some  standard  out  of  the  agreement,  and  the  law  pre- 
sumes the  parties  meant  the  common  rate  of  interest  established  in 
the  country  where  the  contract  was  to  be  performed.  This  standard 
is  not  looked  to  for  the  purpose  of  removing  any  doubt  or  ambi- 
guity arising  on  the  contract  itself,  but  to  ascertain  the  extent  of 
its  obligation ;  or  to  put  a  case  more  analogous,  suppose  a  statute 
should  declare  generally,  that  all  contracts  for  the  payment  of 
money  should  bear  interest  after  the  day  of  payment  fixed  in  the 
contract,  and  a  note,  where  such  law  was  in  force,  should  be  made 
payable  in  a  given  number  of  days  after  date.  Such  note  would 
surely  draw  interest  from  the  day  it  became  payable,  although 
the  note  upon  its  face  made  no  provision  for  interest ;  and  the  obli- 
gation of  the  contract  to  pay  the  interest  would  be  as  complete  and 
binding  as  to  pay  the  principal ;  but  such  would  not  be  its  operation 
without  looking  out  of  the  instrument  itself,  to  the  law  which  cre- 
ated the  obligation  to  pay  interest.  The  same  rule  applies  to 
contracts  of  every  description ;  and  parties  must  be  understood  as 
making  their  contracts  with  reference  to  existing  laws,  and  impliedly 
assenting  that  such  contracts  are  to  be  construed,  governed|  and 
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oontrolled,  by  such  laws.  Contracts  absolate,  aad  uncon- 
ditional, *npon  their  face,  are  often  considered  subject  to  an  [  *  298  ] 
implied  condition  which  the  law  establishes  as  applicable 
to  8Qch  cases.  Suppose  a  state  law  should  declare  that  in  all  con* 
Teyaaoes  thereafter  to  be  made,  of  real  estate,  the  land  should  be 
held  as  security  for  the  payment  of  the  consideration  money,  and 
liable  to  be  sold,  in  case  default  should  be  made  in  payment :  would 
such  a  law  be  unconstitutional  ?  And  yet  it  would  vary  the  con* 
tract  from  that  which  was  made  by  the  parties,  if  judged  of  by  the 
face  of  the  deed  alone,  and  would  be  making  a  contract  conditional, 
which  the  parties  had  made  absolute,  and  would  certainly  be  impair- 
ing such  contract,  unless  it  was  deemed  to  have  been  made  subject 
to  the  provisions  of  such  law,  and  with  reference  thereto,  and  that 
the  law  was  impliedly  adopted  as  forming  the  obligation  and  terms 
of  the  contract  The  whole  doctrine  of  the  lex  loci  is  founded  on 
this  principle. 

The  language  of  the  court,  in  the  third  circuit,  in  the  case  of 
Camfranque  v.  Burnell,  1  Wasliington  C.  C.  341,  is  very  strong  on 
this  point  Those  laws,  say  the  court,  which  in  any  manner  a£fect 
the  contract,  whether  in  its  construction,  the  mode  of  discharging 
it,  or  which  control  the  obligation  which  the  contract  imposes, 
are  essentially  incorporated  with  the  contract  itself.  The  con- 
Izact  is  a  law  which  the  parties  impose  upon  themselves,  subject, 
however,  to  the  paramount  law — tiie  law  of  the  country  where 
the  contract  is  made.  And  when  to  be  enforced  by  foreign  tri- 
bunals such  tribunals  aim  only  to  give  e£fect  to  the  contracts,  accord- 
ing to  the  laws  which  gave  them  validity.  So,  also,  in  this  court,  in 
the  case  of  Renner  v.  The  Bank  of  Columbia,  9  W.  686,  the  lan- 
goage  of  the  court  is  to  the  same  effect,  and  shows  that  we  may 
look  out  of  the  contract,  to  any  known  law  or  custom,  with  reference 
to  which  the  parties  may  be  presumed  to  have  contracted,  in 'order 
to  ascertain  their  intention,  and  the  legal  and  binding  force  and  obli- 
gation of  their  contract  The  Bank  of  Columbia  v,  Okley,  4  W.  235, 
is  another  case  recognizing  the  same  principle.  And  in  the  case  of 
Dartmouth  College  ».  Woodward,  4  W.  695,  it  js  well  observed 
by  one  of  the  judges  of  this  court,  "  that  all  contracts  recog- 
nized as  valid  in  any  *  country,  obtain  their  obligation  and  [  *  299  ] 
construction  jure  loci  contractus^  And  this  doctrine  is 
nniversally  recognized,  both  in  the  English  and  American  courts. 

If  contracts  are  not  made  with  reference  to  existing  laws,  and  to 
be  governed  and  regulated  by  such  laws,  the  agreement  of  parties, 
under  the  extended  construction  now  claimed  for  this  clause  in  the 
constitution,  may  control  State  laws  on  the  subject  of  contracto  alto- 
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gether.  A  parol  agreement  for  the  sale  of  land  is  a  contract,  and  if 
the  agreement  alone  makes  the  contract,  and  it  derives  its  obligation 
solely  firom  such  agreement,  withoat  reference  to  the  existing  law,  it 
would  seem  to  follow  that  any  law  which  had  declared  such  contract 
void,  or  had  denied  a  remedy  for  breach  thereof,  would  impair  its 
obligation.  A  construction  involving  such  consequences  is  certainly 
inadmissible.  Any  contract  not  sanctioned  by  existing  laws  creales 
no  civil  obligation ;  and  any  contract  discharged  in  the  mode  and 
manner  provided  by  the  existing  law  where  it  was  made,  cannot, 
upon  any  just  principles  of  reasoning,  be  said  to  impair  such  contract 

It  will,  I  believe,  be  found  on  examination  that  the  course  of  legisla- 
tion in  some  of  the  States,  between  debtor  and  creditor,  which  formed 
the  grounds  of  so  much  complaint,  and  which  probably  gave  rise  to 
this  prohibition  in  the  constitution,  consisted  principally,  if  not  en- 
tirely, of  laws  having  a  retrospective  operation  upon  antecedent  debts. 

K  a  contract  does  not  derive  its  obligation  from  the  positive  law 
of  the  country  where  it  is  made,  where  is  to  be  found  the  rule  that 
such  obligation  does  not  attach  until  the  contracting  party  has  at- 
tained a  certain  age  ?  In  what  code  of  natural  law  or  in  what  sys- 
tem of  universal  law,  out  of  which  it  is  said,  at  the  bar,  spring  the 
eternal  and  unalterable  principles  of  right  and  of  justice,  wiU  be 
found  a  rule  that  such  obligation  does  not  attach  so  as  to  bind  a 
party  under  the  age  of  twenty-one  years  ?  No  one  will  pretend  that 
a  law  exonerating  a  party  from  contracts  entered  into  before  arriving 
at  such  age,  would  be  invalid.  And  yet  it  would  impair  the  obliga- 
tion of  the  contract,  if  such  obligation  is  derived  from  cmy  other 
source  than  the  existing  law  of  the  place  where  made. 
[  •  300  ]  Would  it  not  be  within  the  •  legitimate  powers  of  a  State 
legislature  to  declare  prospectively  that  no  one  should  be 
made  responsible  upon  contracts  entered  into  before  arriving  at  the 
age  of  twenty-five  years.  This,  I  presume,  cannot  be  doubted.  But 
to  apply  such  a  law  to  past  contracts,  entered  into  when  twenty -one 
years  was  the  limit,  would  dearly  be  a  violation  of  the  obligation  of 
the  contract  No  such  distinction,  however,  could  exist,  unless  the 
obligation  of  the  contract  grows  out  of  the  existing  law,  and  with 
reference  to  which  the  contract  must  be  deemed  to  have  been  made. 

The  true  import  of  the  term  obligation,  as  used  in  the  constitution, 
may  admit  of  some  doubt  That  it  refers  to  the  civil,  or  legal,  and 
not  moral  obligation,  is  admitted  by  alL  But  whether  the  remedy 
upon  the  contract  is  entirely  excluded  from  the  operation  of  this  pro- 
vision, is  a  point  on  which  some  diversity  of  opinion  has  been  enter- 
tained. 

That  it  is  not  intended  to  interfere  with  or  limit  state  legislation, 
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in  relation  to  the  remedy,  in  the  ordinary  prosecution  of  suits,  no  ono 
can  doubt  And,  indeed,  such  a  principle  is  indispensable  to  facili- 
tate commercial  intercourse  between  the  citizens  or  subjects  of  differ- 
ent governments,  and  is  sanctioned  by  all  civilized  nations ;  and  if, 
according  to  the  language  of  these  cases,  this  principle  extends  to  the 
obligation,  sls  well  as  to  the  construction  of  contracts,  it  would  seem 
to  follow,  as  a  necessary  conclusion,  that  it  must  embrace  all  the 
consequences  growing  out  of  the  laws  of  the  country  where  the  con- 
tract is  made ;  for  it  is  the  law  which  creates  the  obligation ;  and 
whenever,  therefore,  the  lex  loci  provides  for  the  dissolution  of  the 
contract  in  any  prescribed  mode,  the  parties  are  presumed  to  have 
acted  subject  to  such  contingency.  And  hence,  in  the  English  courts, 
wherever  the  operation  of  a  foreign  discharge  under  a  bankrupt  law 
has  been  brought  Under  consideration,  they  have  given  to  it  the  same 
effect  that  it  would  have  had  in  the  country  where  the  contract  was 
made.  And  the  same  rule  has  been  recognized  and  adopted  in  the 
oonrts  of  this  country  almost  universally,  where  the  question  has 
arisen.  But  whether  a  law  might  not  so  change  the  nature  and  ex- 
tent of  existing  remedies,  and  thereby  so  materially  impair 
the  right,  as  to  fall  within  the  scope  *  of  this  prohibition,  if  [  *  301  ] 
it  extended  to  remedies  upon  antecedent  contracts,  is  by  no 
means  clear.  If  the  law,  whatever  it  may  be,  relating  to  the  remedy, 
has  a  prospective  operation  only,  no  objection  can  arise  to  it  imder 
this  clause  in  the  constitution.  It  is  a  question  that  must  rest  in  the 
sound  discretion  of  the  State  legislature.  But  men,  when  entering 
into  contracts,  can  hardly  be  presumed  entirely  regardless  of  the 
jemedy  which  the  law  provides  in  case  of  a  breach  of  the  contract ; 
and  the  means  of  obtaining  satisfaction  for  such  breach  enters  essen- 
tially into  consideration  in  making  the  contract  If,  at  the  time  of 
making  the  contract,  it  be  known  that  the  person  only  of  the  debtor, 
and  not  his  property,  or  his  personal  property  only,  and  not  his  lands, 
or  a  certain  part  of  either,  is  to  be  resorted  to  for  satisfaction,  no 
ground  of  complaint  can  exist,  the  contract  having  been  made  with 
fiill  knowledge  of  all  these  things ;  but  if,  at  the  time  the  contract  is 
made,  not  only  the  person,  but  all  the  property,  both  real  and  per- 
sonal, of  the  debtor,  might  be  resorted  to  for  satisfaction,  and  a  law 
should  be  passed  placing  beyond  the  reach  of  the  creditor  the  whole 
or  the  principal  part  of  the  debtor's  property,  it  would  be  difficult  to 
sustain  the  constitutionality  of  such  a  law.  The  statute  of  limita- 
tions is  conceded  to  relate  to  the  remedy.  Suppose,  when  a  contract 
was  made,  the  limitation  was  six  years,  and  it  should  be  reduced  to 
nx  months,  or  any  shorter  period,  and  applied  to  antecedent  contracts, 
woulu  it  not  be  repugnant  to  the  constitution  ?     But  if  the  legislature 
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of  a  State  should  choose  to  adopt,  prospectively,  six  months  as  the 
limitation,  who  conld  question  the  authority  so  to  do  ?  And  sup- 
pose further  that  the  unconstitutionality  of  the  law  in  question  is  ad- 
mitted, could  the  State  of  New  York  pass  a  law  limiting  the  right 
of  recovery  against  any  insolvent  who  had  been  duly  discharged  ac- 
cording to  the  provisions  of  the  insolvent  act,  to  ten  days  firom  the 
passage  of  such  law  ?  And  yet  this  would  be  a  statute  of  limitation, 
and  affect  the  remedy  only.  The  law  now  in  question  is  nothing 
more  than  taking  away  all  remedy ;  and  whether  it  be  the  whole,  or 
some  material  part  thereof,  would  seem  to  differ  in  degree  only,  and 
not  in  principle ;  and  if  to  have  a  retrospective  operation, 
[  *  302  ]  *  might  well  be  considered  as  falling  within  the  spirit  and 
policy  of  the  prohibition. 

In  the  case  of  Sturges  v.  Crowninshield,  4  W.  122,  the  court,  in 
explaining  the  meaning  of  the  terms  ^  obligation  of  a  contract,"  say : 
'^  A  contract  is  an  agreement  in  which  a  party  undertakes  to  do,  or 
not  to  do,  a  particular  thing.  The  law  binds  him  to  perform  his  un- 
dertaking, and  this  is,  of  course,  the  obligation  of  his  contract"  That 
is,  as  I  understand  it,  the  law  of  the  contract  forms  its  obligation ; 
and  if  so,  the  contract  is  fulfilled,  and  its  obligation  discharged  by 
complying  with  whatever  the  existing  law  required  in  relation  to  such 
contract ;  and  it  would  seem  to  me  to  follow,  that  if  the  law,  looking 
to  the  contingency  of  the  debtor's  becoming  unable  to  pay  the  whole 
debt,  should  provide  for  his  discharge  on  payment  of  a  part,  this 
would  enter  into  the  law  of  the  contract,  and  the  obligation  to  pay 
would,  of  course,  be  subject  to  such  contingency. 

It  is  unnecessary,  however,  on  the  present  occasion,  to  attempt  to 
draw,  with  precision,  the  line  between  the  right  and  the  remedy,  or  to 
determine  whether  the  prohibition  in  the  constitution  extends  to  the 
former  and  not  to  the  latter,  or  whether,  to  a  certain  extent,  it  em- 
braces both ;  for  the  law  in  question  strikes  at  the  very  root  of  the 
cause  of  action,  and  takes  away  both  right  and  remedy,  and  the  ques- 
tion still  remains,  does  the  prohibition  extend  to  a  state  bankrupt  or 
insolvent  law,  like  the  one  in  question,  when  applied  to  contracts 
entered  into  subsequent  to  its  passage  ?  Whether  this  is  technically 
a  bankrupt  or  an  insolvent  law  is  of  little  importance.  Its  operation, 
if  valid,  is  to  discharge  the  debtor  absolutely  from  all  future  liability 
on  suirendering  up  his  property,  and,  in  that  respect,  is  a  bankrupt 
law,  according  to  the  universal  understanding  in  England,  where  a 
bankrupt  system  is  in  operation.  It  is  not,  however,  limited  to 
traiders,  but  extends  to  every  class  of  citizens ;  and,  in  this  respect,  is 
more  analogous  to  the  English  insolvent  laws,  which  only  authorize 
the  discharge  of  the  debtor  firom  imprisonment. 
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If  this  provision  in  the  constitution  was  unambigaons,  and  its 
meaning  entirely  free  from  doubt^  there  would  be  no  door 
left  open  for  construction,  or  any  proper  ground  upon  •  which  [  *  303  ] 
the  Intention  of  the  framers  of  the  constitution  could  be  in- 
quired into ;  this  court  would  be  bound  to  give  to  it  its  tuHl  operation, 
whatever  might  be  the  views  entertained  of  its  expediency.  But  the 
diversity  of  opinion  entertained  of  its  construction,  will  fairly  justify 
an  inquiry  into  the  intention,  as  well  as  the  reason  and  policy  of  the 
provision ;  all  which,  in  my  judgment,  will  warrant  its  being  confined 
to  laws  affecting  contracts  made  antecedent  to  the  passage  of  such 
laws.  Such  would  appear  to  be  the  plain  and  natural  interpretation 
of  the  words,  '^  No  State  shall  pass  any  law  impairing  the  obligation 
of  contracts." 

The  law  must  have  a  present  effect  upon  some  contract  in  exist- 
ence, to  bring  it  within  the  plain  meaning  of  the  language  employed* 
There  would  be  no  propriety  in  saying  that  a  law  impaired,  or  in  any 
manner  whatever  modified  or  altered,  what  did  not  exist  The  most 
obvious  and  natural  application  of  the  words  themselves,  is  to  laws 
having  a  retrospective  operation  upon  existing  contracts;  and  this 
construction  is  fortified  by  the  associate  prohibitions,  "No  State  shall 
pass  any  bill  of  attainder,  ex  post  facto  law,  or  law  impairing  the  ob- 
ligation of  contracts."  The  first  two  are  confessedly  restricted  to 
retrospective  laws,  concerning  crimes  and  penalties  affecting  the  per- 
,  8onal  security  of  individuals.  And  no  good  reason  is  perceived  why 
the  last  should  not  be  restricted  to  retrospective  laws,  relating  to  pri- 
vate rights  growing  out  of  the  contracts  of  parties.  The  one  provision 
is  intended  to  protect  the  person  of  the  citizen  from  punishment 
criniinally  for  any  act  not  unlawful  when  committed ;  and  the  other 
to  protect  the  rights  of  property,  as  secured  by  contracts  sanctioned 
by  existing  laws.  No  one  supposes  that  a  state  legislature  is  under 
any  restriction  in  declaring,  prospectively,  any  acts  criminal  which  its 
own  wisdom  and  policy  may  deem  expedient  And  why  not  apply 
the  same  rule  of  construction  and  operation  to  the  other  provision 
relating  to  the  rights  of  property  ?  Neither  provision  can  strictiy  be 
considered  as  introducing  any  new  principle,  but  only  for  greater  se- 
curity and  safety  to  incorporate  into  this  charter  provisions  admitted 
by  aU  to  be  among  the  first  principles  of  our  government  No  state 
court  would,  I  presume,  sanction  and  enforce  an  ex  post  facto 
law,  if  no  *  such  prohibition  was  contained  in  the  constitu-  [  *  304  ] 
tion  of  the  United  States ;  so,  neither  would  retrospective 
laws,  taking  away  vested  rights,  be  enforced.  Such  laws  are  repug- 
nant to  those  fundamental  principles  upon  which  every  just  system 
of  laws  is  founded.    It  is  an  elementary  principle,  adopted  and  sano- 
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tioned  by  the  courts  of  justice  in  this  country  and  in  Great  Britain, 
whenever  such  laws  have  come  under  consideration^  and  yet  retro- 
spective laws  are  clearly  within  this  prohibition.  It  is,  therefore,  no 
objection  to  the  view  I  have  taken  of  this  clause  in  the  constittltion, 
that  the  provision  was  unnecessary.  The  great  principle  asserted,  no 
doubt,  is,  as  laid  down  by  the  court  in  Sturges  v.  Crowninshield,  the 
inviolability  of  contracts ;  and  this  principle  is  fully  maintained  by 
confining  the  prohibition  to  laws  afi*ecting  antecedent  contracts.  It 
is  the  same  principle,  we  find,  contemporaneously,  13th  July,  1787, 
1  L.  U.  S.  475,  asserted  by  the  old  congress,  in  an  ordinance  for  the 
government  of  the  territory  of  the  United  States  northwest  of  ihe 
River  Ohio.  By  one  of  the  fundamental  articles  it  is  provided  that, 
^'  in  the  just  preservation  of  rights  and  property,  it  is  understood  and 
declared  that  no  law  ought  ever  to  be  made  or  have  force  in  the  ter- 
ritory, that  shall  in  any  manner  whatever  interfere  with  or  affect  pri- 
vate contracts  or  engagements,  bond  fide^  and  without  fraud,  pre- 
viously made,"  thereby  pointedly  making  a  distinction  between  laws 
affecting  contracts  antecedently  and  subsequently  made ;  and  such  a 
distinction  seems  to  me  to  be  founded  ilpon  the  soundest  principles 
of  justice,  if  there  is  any  thing  in  the  argument  that  conlzacts  are 
made  with  reference  to,  and  derive  their  obligation  from,  the  existing 
law. 

That  the  prohibition  upon  the  States  to  pass  laws  impairing  the 
obligation  of  contracts  is  applicable  to  private  rights  merely,  without 
reference  to  bankrupt  laws,  was  evidently  the  imderstanding  of  those 
distinguished  commentators  on  the  constitution  who  wrote  the  Fed- 
eralist In  the  44th  number  of  that  work,  p.  281,  it  is  said  that  "  bills 
of  attainder,  ex  post  facto  laws,  and  laws  impairing  the  obligation  of 
contracts,  are  contrary  to  the  first  principles  of  the  social  compact, 

and  to  every  principle  of  sound  legislation.  The  two  former 
[  *  305  ]  are  expressly  prohibited  by  the  declarations  prefixed  *  to 

some  of  the  state  constitutions,  and  all  of  them  are  prohib- 
ited by  the  spirit  and  scope  of  these  fundamental  charters.  Our  own 
experience  has  taught  us,  nevertheless,  that  additional  defences 
against  these  dangers  ought  hot  to  be  omitted.  Very  properly,  there- 
fore, have  the  convention  added  this  constitutional  bulwark  in  favor 
of  personal  security  and  private  rights."  Had  it  been  supposed  that 
this  restriction  had  for  its  object  the  taking  from  the  States  the  right 
of  passing  insolvent  laws,  even  when  they  went  to  discharge  the  con- 
tract, it  is  a  little  surprising  that  no  intimation  of  its  application  to 
that  subject  should  be  found  in  these  commentaries  upon  the  consti- 
tution. And  it  is  still  more  surprising  that  if  it  had  been  thought 
susceptible  of  any  such  interpretation,  that  no  objection  should  have 
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been  made  in  any  of  the  States  to  the  constitution  on  this  ground, 
when  the  ingenuity  of  man  was  on  the  stretch  in  many  States  to  de- 
feat its  adoption ;  and  particularly  in  the  State  of  New  York,  where 
the  law  now  in  question  was  in  full  force  at  the  very  time  the  state 
convention  was  deliberating  upon  the  adoption  of  tiie  constitution. 
But  if  the  prohibition  is  confined  to  retrospective  laws,  as  it  naturally 
imports,  it  is  not  surprising  that  it  should  have  passed  without  objec- 
tion, as  it  is  the  assertion  of  a  principle  universally  approved. 

It  was  pressed  upon  the  court  with  great  confidence,  and  as  it 
struck  me  at  the  time  with  much  force,  that  if  this  restriction  could 
not  reach  laws  existing  at  the  time  the  contract  was  made,  state 
legislatures  might  evade  the  prohibition  (immediately  preceding)  to 
make  any  thing  but  gold  and  silver  a  tender  in  payment  of  debts, 
by  making  the  law  prospective  in  its  operation,  and  applicable  to 
contracts  thereafter  to  be  made.  But  on  reflection,  I  think,  no  such 
consequences  are  involved.  When  we  look  at  the  whole  clause  in 
which  these  restrictions  are  contained,  it  will  be  seen  that  the  sub- 
jects embraced  therein  are  evidentiy  to  be  divided  into  two  classes  ; 
the  one  of  a  public  and  national  character,  the  power  over  which  is 
entirely  taken  away  firom  the  States ;  and  the  other  relating  to  pri- 
vate and  personal  rights,  upon  which  the  States  may  legislate  under 
the  restrictions  specified.  The  former  are,  '<  no  State  shall 
enter  into  any  treaty,  alliance,  or  confederation,  grant  *  let-  [  *  306  ] 
ters  of  marque  and  reprisal,  coin  money,  emit  bills  of 
credit"  Thus  far  there  can  be  no  question  that  they  relate  to  powers 
of  a  general  and  national  character.  The  next  in  order  is,  or  <^  make 
any  thing  but  gold  and  silver  a  tender  in  payment  of  debts ; "  this  is 
founded  upon  the  same  principles  of  public  and  national  policy,  as 
the  prohibition  to  coin  money  and  emit  bills  of  credit,  and  is  so  consid- 
ered in* the  commentary  on  this  clause  in  the  number  of  The  Federal- 
ist I  have  referred  to.  It  is  there  said,  the  power  to  make  anything  but 
gold  and  silver  a  tender  in  payment  of  debts,  is  withdrawn  from  the 
States,  on  the  same  principles  with  that  of  issuing  a  paper  currency. 
All  these  prohibitions,  therefore,  relate  to  powers  of  a  public  nature, 
and  are  general  and  universal  in  their  application,  and  inseparably 
connected  with  national  policy.  The  subject-matter  is  entirely  with- 
drawn from  state  authority  and  state  legislation.  But  the  succeeding 
prohibitions  are  of  a  different  character;  they  relate  to  personal 
security  and  private  rights,  namely,  or  ^'  pass  any  bill  of  attainder, 
ex  post  fctcto  law,  or  law  impairing  the  obligation  of  contracts.'* 
The  subject-matter  of  such  laws  is  not  withdrawn  from  the  States ; 
bat  the  legislation  thereon  must  be  under  the  restriction  therein  im- 
posed.   States  may  legislate  on  the  subject  of  contracts,  bu^  the 
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laws  must  not  impair  the  obligation  of  sach  contracts.  A  tender  cf 
payment  necessarily  refers  to  the  time  when  the  tender  is  made, 
and  has  no  relation  to  the  time  when  the  law  authorizing  it  shall 
be  passed)  or  when  the  debt  was  contracted  The  prohibition  is, 
therefore,  general  and  unlimited  in  its  application.  It  has  been 
urged  in  argument,  that  this  prohibition  to  the  States  to  pass  laws 
impairing  the  obligation  of  contracts,  had  in  view  an  object  of  great 
national  policy,  connected  with  the  power  to  regulate  commerce ; 
that  the  leading  purpose  was  to  take  from  the  States  the  right  of 
passing  bankrupt  laws.  And  to  illustrate  and  enforce  this  position, 
this  clause  has  been  collated  with  that  which  gives  to  congress  Hie 
power  of  passing  uniform  laws  on  the  subject  of  bankruptcies ;  and 
by  transposition  of  the  clause,  the  constitution  is  made  to  read, 
congress  shall  have  power  to  establish  uniform  laws  on  the  subject 

of  bankruptcies  throughout  the  United  States;  but  no 
[  *  307  ]  State  *  shall  pass  any  law  impairing  the  obligation  of  con» 

tracts ;  and  this  prohibition  is  made  to  mean,  no  State  shall 
pass  any  bankrupt  law. 

No  just  objection  can  be  made  to  this  collocation,  if  the  grant  of 
the  power  to  congress,  and  the  prohibition  in  question  to  the  States, 
relate  to  the  same  subject-matter,  namely,  bankrupt  laws.  But  it 
appears  to  me  yery  difficult  to  maintain  this  proposition.  It  is,  in 
the  first  place,  at  variance  with  the  decision  in  Sturges  v.  Crownin- 
shield,  where  it  is  held  that  this  power  is  not  taken  from  the  States 
absolutely,  but  only  in  a  limited  and  modified  sense.  And  in  the 
next  place,  it  is  not  reasonable  to  suppose  that  a  denial  of  this 
power  to  the  States  would  have  been  couched  in  such  ambiguous 
terms.  K,  as  has  been  contended,  the  giving  to  congress  the  exclusive 
power  to  pass  bankrupt  laws  was  the  great  and  leading  object  of 
this  prohibition,  and  the  preservation  of  private  rights  followed  only 
as  an  incident  of  minor  importance,  it  is  difficult  to  assign  any  satis- 
factory reason,  why  the  denial  of  the  power  to  the  States  was  not 
expressed  in  plain  and  unambiguous  terms,  namely,  no  State  shall 
pass  any  bankrupt  law.  This  would  have  been  a  more  natural,  and, 
certainly,  a  less  doubtful  form  of  expression;  and,  besides,  if  the 
object  was  to  take  from  the  States  altogether  the  right  of  passing 
bankrupt  laws,  or  insolvent  laws  having  the  like  operation,  why  did 
not  the  denial  of  the  power  extend  also  to  naturalization  laws? 
The  grant  of  the  power  to  congress  on  this  subject,  is  contained  in 
the  same  clause,  and  substantially  in  the  same  words :  *^  To  estab- 
lish an  uniform  rule  of  naturalization,  and  uniform  laws  on  the  sub- 
ject of  bankruptcies  throughout  the  United  States."  If  the  authority 
of  congress  on  the  subject  of  naturalization  is  exclusive,  from  the 
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nature  of  the  power,  why  is  it  not,  also,  with  respect  to  bankrupt- 
cies ?    And  if,  in  the  one  case,  the  denial  of  the  power  to  the  States 
was  necessary,  it  was  equally  so  in  the  other.     I  cannot  think,  there- 
fore, that  the  prohibition  to  pass  laws  impairing  the  obligation  of 
contracts,  had  any  reference  to  a  general  system  of  bankrupt  or 
insolvent  laws.     Such  a  system,  established  by  the  sovereign  legis* 
lative  power  of  the  general  or  state  governments,  cannot, 
in  any  just  sense,  be  said  to  *  impair  the  obligation  of  con-  [  *  308  ] 
tracts.   In  every  government  of  laws  there  must  be  a  power 
somewhere  to  regulate  civil  contracts ;  and  where,  under  our  system, 
is  that  power  vested  ?     It  must  be  either  in  the  general  or  state 
governments.      There  is  certainly  no  such  power  granted  to  the 
general  government,  and  all  power  not  granted  is  reserved  to  the 
States.     The  whole  subject,  therefore,  of  the  regulation  of  contracts 
mnst  remain  with  the  States,  and  be  governed  by  their  laws  respec- 
tively; and  to  deny  to  them  the  right  of  prescribing  the  terms  and 
conditions  upon  which  persons  shall  be  bound  by  their  contracts 
thereafter  made,  is  imposing  upon  the  States  a  limitation,  for  which 
I  find  no  authority  in  the  constitution ;  and  no  contract  can  impose  a 
civil  obligation  beyond  that  pres^ibed  by  the  existing  law  when  the 
contract  was  made ;  nor  can  such  obligation  be  impaired  by  con- 
trolling and  discharging  the  contract  according  to  the  provisions  of 
such  law.     Suppose  a  contract  for  the  payment  of  money  should 
contain  an  express  stipulation  by  the  creditor  to  accept  a  propor- 
tional part,  in  case  the  debtor  should  become  insolvent,  and  to  dis- 
charge the  contract,  can  there  be  a  doubt  that  such  contract  would 
be  enforced  ?     And  what  is  the  law  in  question  but  such  contract, 
when  applied  to  the  undertaking  of  Ogden  by  accepting  these  bills. 
It  is  no  strained  construction  of  the  transaction  to  consider  the  con- 
tract and  the  law  inseparable,  when  judging  of  the  obligation  im- 
posed upon  the  debtor ;  and,  if  so,  the  undertaking  was  conditionali 
and  the  holder  of  the  bills,  agreed  to  accept  a  part  in  case  of  the 
inability  of  the  acceptor,  by  reason  of  his  insolvency,  to  pay  the 
whole. 

The  unconstitutionality  of  this  law  is  said  to  arise  firom  its 
exempting  the  property  of  the  insolvent,  acquired  after  his  discharge, 
from  the  payment  of  hb  antecedent  debts.  A  discharge  of  the  per- 
son of  the  debtor  is  admitted  to  be  no  violation  of  the  contract.  If 
this  objection  is  well  founded,  it  must  be  on  the  ground  that  the 
obligation  of  every  contract  attaches  upon  the  property  of  the 
debtor,  and  any  law  exonerating  it  violates  this  obligation.  I  do 
not  mean  that  the  position  implies  a  lien,  by  way  of  mortgage  or 
pledge,  on  any  specific  property,  but  that  all  the  property  which  a 
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[  *  309  ]  debtor  has,  when  called  upon  for  payment,  is  liable  to  *  be 
taken  in  execution  to  satisfy  the  debt,  and  that  a  law  re- 
leasing any  portion  of  it  impairs  the  obligation  of  the  contract.  The 
force  and  justice  of  this  position,  when  applied  to  contracts  existing 
at  the  time  the  law  is  passed,  is  not  now  drawn  in  question.  But 
its  correctness,  when  applied  to  contracts  thereafter  made,  is  denied. 
The  mode,  and  manner,  and  the  extent  to  which  property  may  be 
taken  in  satisfaction  of  debts,  must  be  left  to  the  sound  discretion 
of  the  legislature,  and  regulated  by  its  yiews  of  policy  and  expe- 
diency, in  promoting  the  general  welfare  of  the  community,  subject 
to  such  regulation.  It  was  the  policy  of  the  common  law,  under  the 
feudal  system,  to  exempt  lands  altogether  from  being  seized  and 
applied  in  satisfaction  of  debts ;  not  even  possession  could  be  taken 
from  the  tenant  There  can  be  no  natural  right  growing  out  of  the 
relation  of  debtor  and  creditor,  that  will  give  the  latter  an  unlimited 
claim  upon  the  property  of  the  former.  It  is  a  matter  entirely  for 
the  regulation  of  civil  society ;  nor  is  there  any  fundamental  prin- 
ciple of  justice  growing  out  of  such  relation,  that  calls  upon 
government  to  enforce  the  payment  of  debts  to  the  uttermost  far- 
thing which  the  debtor  may  possess^  and  that  the  modification  and 
extent  of  such  liability  is  a  subject  within  the  authority  of  state 
legislation,  seems  to  be  admitted  by  the  uninterrupted  exercise  of  it 
I  have  not  deemed  it  necessary  to  look  into  the  statute  books  of  all 
the  States  on  this  subject,  but  think  it  may  be  safely  affirmed  that 
in  most,  if  not  all  the  States,  some  limitation  of  the  right  of  the 
creditor  over  the  property  of  the  debtor  has  been  established.  In 
New  York,  various  articles  of  personal  property  are  exempted  fix)ni 
execution.  In  Rhode  Island,  real  estate  cannot  at  all  be  taken  on 
judicial  process,  for  satisfaction  of  a  debt,  so  long  as  the  body  of  the 
debtor  is  to  be  found  within  the  State ;  and  Virginia  has  adopted 
the  English  process  of  elegit,  and  a  moiety  only  of  the  debtor's  firee- 
hold  is  delivered  to  the  creditor,  until,  out  of  the  rents  and  profits 
thereof  the  debt  is  paid.  Do  these  statute  regulations  impair  the 
obligation  of  contracts  ?  I  presume  this  will  not  be  contended  for ; 
and  yet  they  would  seem  to  me  to  fall  within  the  principle  urged  on 

the  part  of  the  defendant  in  error. 
[  *  310  ]  *It  is  no  satisfactory  answer  to  say  that  such  laws  relate 
to  the  remedy.  The  principle  asserted  is,  that  the  creditor 
has  a  right  to  his  debtor's  property,  by  virtue  of  the  obligation  of  the 
contract,  to  the  full  satisfaction  of  the  debt ;  and  if  so,  a  law  which 
in  any  shape  exempts  any  portion  of  it,  must  impair  the  obligation 
of  the  contract  Such  a  limitation  and  restriction  upon  the  powers 
of  the  state  governments  cannot,  in  my  judgment,  be  supported. 
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rnider  the  prohibition  to  oass  laws  impairing  the  obligation  of  con- 
tracts. 

If  Ihe  letter  of  the  constitution  does  not  imperiously  demand  a 
construction  which  denies  to  the  States  the  power  of  passing  insol- 
vent laws  like  the  one  in  question,  policy  and  expediency  require  a 
contrary  construction.  Although  there  may  be  some  diversity  of 
opinion  as  to  the  policy  of  establishing  a  general  bankrupt  system 
in  the  United  States,  yet  it  is  generally  admitted  that  such  laws  are 
useful,  if  not  absolutely  necessary,  in  a  commercial  community.  That 
it  was  the  opinion  of  the  framers  of  the  constitution,  that  the  power  to 
pass  bankrupt  laws  ought  somewhere  to  exist,  is  clearly  inferable  from 
the  grant  of  such  power  to  congress.  A  contrary  conclusion  would 
involve  the  greatest  absurdity.  The  specific  power,  however,  granted 
to  congress,  never  did  nor  never  could  exist  in  the  state  governments. 
That  power  is  to  establish  uniform  laws  on  the  subject  of  bankrupt- 
cies throughout  the  United  States,  which  could  only  be  done  by  a 
government  having  coextensive  jurisdiction.  Congress  not  having 
as  yet  deemed  it  expedient  to  exercise  the  power  of  reestablishing  a 
uniform  system  of  bankruptcy,  affords  no  well-founded  argument 
against  the  expediency  or  necessity  of  such  a  system  in  any  particu- 
hi  State.  A  bankrupt  law  is  most  necessary  in  a  commercial  com- 
munity ;  and  as  different  States  in  this  respect  do  not  stand  on  the 
sam^  footing,  a  system  which  might  be  adapted  to  one,  might  not 
suit  all,  which  would  naturally  present  difEculties  in  forming  any 
uniform  system  ;  and  congress  may,  as  heretofore,  deem  it  expedient 
to  leave  each  State  to  establish  such  system  as  shall  best  suit  its  own 
local  circumstances  and  views  of  policy,  knowing,  at  the  same  time, 
that  if  any  great  public  inconvenience  shall  grow  out  of 
the  different  state  laws,  the  evils  'may  be  corrected  by  [  •311  ] 
establishing  a  uniform  system,  according  to  the  provision 
of  the  constitution,  which  will  suspend  the  state  laws  on  the  subject. 
If  such  should  be  the  views  entertained  by  congress,  and  induce 
them  to  abstain  firom  the  exercise  of  the  power,  the  importance  to 
the  State  of  New  York,  as  well  as  other  States,  of  establishing  the 
vahdity  of  laws  like  the  one  in  question,  is  greatly  increased.  The 
long  continuance  of  it  there,  clearly  manifests  the  views  of  the  state 
legislature  with  respect  to  the  policy  and  expediency  of  the  law.  And 
I  cannot  but  feel  strongly  impressed  that  the  length  of  time  which 
this  law  has  been  in  undisputed  operation,  and  the  repeated  sanction 
it  has  received  from  every  department  of  the  government,  ought  to 
have  great  weight  when  judging  of  itsi  constitutionality.  • 

The  provisions  of  the  61st  section  of  the  bankrupt  law  of  1800,^ 

'  2  State,  at  Large,  36. 
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appear  to  me  to  contain  a  clear  expression  of  the  opinion  of  congress 
in  favor  of  the  validity  of  this  and  similar  laws  in  other  States.  It 
cannot  be  presumed  they  were  ignorant  of  the  existence  of  these 
laws,  or  their  extent  and  operation.  And,  indeed,  the  section  ex- 
pressly assumes  the  existence  of  such  laws,  by  declaring  that  this  act 
shall  not  repeal  or  annul  the  laws  of  any  State  now  in  force  or  which 
may  be  thereafter  enacted  for  the  relief  of  insolvent  debtors,  except 
so  far  as  the  same  may  affect  persons  within  the  purview  of  the 
bankrupt  act;  and  even  with  respect  to  such  persons  it  provides  that, 
if  the  creditors  shall  not  prosecute  a  commission  of  bankruptcy  within 
a  limited  time,  they  shall  be  entitled  to  relief  under  the  state  laws 
for  the  relief  of  insolvent  debtors.  And  what  relief  did  such  laws 
give  ?  Was  it  merely  from  imprisonment  only  ?  Certainly  not  The 
state  laws  here  ratified  and  sanctioned,  or,  at  least,  some  of  them, 
were  such  as  had  the  full  effect  and  operation  of  a  bankrupt  law,  to 
wit :  to  discharge  the  debtor  absolutely  from  all  future  responsibility. 
It  is  true,  if  these  laws  were  unconstitutional  and  void,  this  section 
of  the  bankrupt  law  could  give  them  no  validity.  But  it  is  not  in 
this  light  the  argument  is  used.  The  reference  is  only  to  show  the 
sense  of  congress  with  respect  to  the  validity  of  such  laws ;  and^  if 
it  is  fair  to  presume  congress  was  acquainted  with  the  extent  and 
operation  of  these  laws,  this  clause  is  a  direct  affirmation  of 
f  •  312  ]  their  •validity.  For  it  cannot  be  presumed  that  body  would 
have  expressly  ratified  and  sanctioned  laws  which  they  con- 
sidered unconstitutional. 

In  the  case  of  Sturges  v.  Crowninshield,  4  W.  122,  as  I  have  before 
remarked,  it  is  said,  that  by  this  prohibition  (Art.  1,  sec.  10,)  in  the 
constitution,  the  convention  appears  to  have  intended  to  establish  a 
great  principle,  "that  contracts  should  be  inviolable."  This  was 
certainly,  though  a  great,  yet  not  a  new  principle.  It  is  a  principle 
inherent  in  every  sound  and  just  system  of  laws,  independent  of  ex- 
press constitutional  restraints.  And  if  the  assertion  of  this  principle 
was  the  object  of  the  clause,  as  I  think  it  was,  is  it  reasonable  to 
conclude  that  the  framers  of  the  constitution  supposed  that  a  bank- 
rupt or  insolvent  law,  like  the  one  in  question,  would  violate  this 
principle?  Can  it  be  supposed  that  the  constitution  would  have 
reserved  the  right  and  impliedly  enjoined  the  duty  upon  congress  to 
pass  a  bankrupt  law,  if  it  had  been  thought  that  such  law  would 
violate  this  great  principle  ?  If  the  discharge  of  a  party  from  the 
performance  of  his  contracts,  when  he  has  by  misfortunes  become 
incapable  of  fulfilling  them,  is  a  violation  of  the  eternal  and  unalter- 
able principles  of  justice,  growing  out  of  what 'has  been  called  at 
the  bar  the  universal  law,  can  it  be  that  a  power  drawing  after  it 
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Boch  consequences  has  been  recognized  and  reserved  in  our  consti* 
tution?  Certainly  not  And  is  the  discharge  of  a  contract  any- 
greater  violation  of  those  sacred  principles  in  a  state  legislature, 
than  in  that  of  the  United  States  ?  No  such  distinction  will  be  pre- 
tended. But  a  bankrupt  or  insolvent  law  involves  no  such  violation 
of  the  great  principles  of  justice,  and  this  is  not  the  light  in  which  it 
always  has  been  and  ought  to  be  considered.  Such  law,  in  its  prin- 
ciple and  object,  has  in  view  the  benefit  of  both  debtor  and  creditor, 
and  is  no  more  than  the  just  exercise  of  the  sovereign  legislative 
power  of  the  government  to  relieve  a  debtor  from  his  contracts,  when 
necessity  and  unforeseen  misfortunes  have  rendered  him  incapable 
of  performing  them ;  and  whether  this  power  is  to  be  exercised  by 
the  States  individually,  or  by  the  United  States,  can  make  no  differ- 
ence in  principle,  in  a  government  like  ours,  where  sover- 
eignty, to  a  modified  extent,  *  exists  both  in  the  States  and  [  *  313  ] 
in  the  United  States.  It  was,*  in  the  formation  of  the 
cx)nstitution,  a  mere  question  of  policy  and  expediency,  where  this 
power  should  be  exercised ;  and  there  can  be  no  question  but  that, 
60  far  as  respects  a  bankrupt  law,  properly  speaking,  the  power  ought 
to  be  exercised  by  the  general  government.  It  is  naturally  connected 
with  commerce,  and  should  be  uniform  throughout  the  United  States. 
A  bankrupt  system  deals  vidth  commercial  men,  but  this  affords  no 
reason  why  a  State  should  not  exercise  its  sovereign  power  in  reliev- 
ing the  necessities  of  men  who  do  not  fall  within  the  class  of  traders, 
and  who,  from  like  misfortune,  have  become  incapable  of  performing 
their  contracts. 

Without  questioning  the  constitutional  power  of  congress  to  ex- 
tend a  bankrupt  law  to  all  classes  of  debtors,  the  expediency  of  such 
a  measure  may  well  be  doubted.  There  is  not  the  same  necessity 
of  uniformity  of  system,  as  to  other  classes  than  traders  ;  their  deal- 
ings are  generally  local,  and  different  considerations  of  policy  may 
influence  different  States  on  this  subject ;  and  should  congress  pass 
a  bankrupt  law  confined  to  traders,  it  would  still  leave  the  insolvent 
law  of  New  York  in  force  as  to  other  classes  of  debtors,  subject  to 
such  alteration  as  that  State  shall  deem  expedient 

Upo9  the  whole,  therefore,  it  having  been  settled  by  this  court  that 
the  States  have  a  right  to  pass  bankrupt  laws,  provided  they  do  not 
violate  the  prohibition  against  impairing  the  obligation  of  contracts : 
and  believing,  as  I  do,  for  the  reasons  I  have  given,  that  the  insolvent 
law  in  question,  by  which  a  debtor  obtains  a  discharge  from  all  future 
responsibility  upon  contracts  entered  into  after  the  passage  of  the 
law,  and  before  his  discharge,  does  not  impair  the  obligation  of  his 
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contracts,  I  am  of  opinion  that  the  judgment  of  the  court  below 
ought  to  be  reversed. 

/*'  Trimble,  J.  The  question  raised  upon  the  record  in  this  case,  and 
which  has  been  discussed  at  the  bar,  may  be  stated  thus :  Has  a 
State,  since  the  adoption  of  the  constitution  of  the  United 
[  •  314  ]  States,  authority  to  pass  a  *  bankrupt  or  insolvent  law,  dis- 
charging the  bankrupt  or  insolvent  from  all  contracts  made 
within  the  State  after  the  passage  of  the  law,  upon  the  bankrupt  or 
insolvent  surrendering  his  effects  and  obtaining  a  certificate  of  dis- 
charge from  the  constituted  authorities  of  the  State  ? 

The  counsel  for  the  defendant  in  error  have  endeavored  to  main- 
tain the  negative  of  the  proposition,  on  two  grounds :  — 

1.  That  the  power  conferred  on  congress  by  the  constitution,  "  to 
establish  uniform  laws  on  the  subject  of  bankruptcies  throughout 
the  United  States,"  is,  in  its  nature,  an  exclusive  power ;  that,  con- 
sequently, no  State  has  authority  to  pass  a  bankrupt  law ;  and  that 
the  law  under  consideration  is  a  bankrupt  law. 

2.  That  it  is  a  law  impairing  the  obligation  of  Contracts,  within 
the  meaning  of  the  constitution. 

In  the  case  of  Sturges  v.  Crowninshield,  4  W.  122,  this  court 
expressly  decided,  "  that  since  the  adoption  of  the  constitution  of  the 
United  States,  a  State  has  authority  to  pass  a  bankrupt  law,  provided 
such  law  does  not  impair  the  obligation  of  contracts,  within  the  mean- 
ing of  the  constitution,  and  provided  there  be  no  act  of  congress  in 
force  to  establish  a  uniform  system  of  bankruptcy  conflicting  with 
such  law." 

This  being  a  direct  judgment  of  the  court,  overruling  the  first  posi- 
tion assumed  in  argument,  that  judgment  ought  to  prevail,  unless  it 
be  very  clearly  shown  to  be  erroneous. 

Not  having  been  a  member  of  the  court  when  that  judgment  was 
given,  I  will  content  myself  with  saying  the  argument  has  not  con- 
vinced me  it  is  erroneous ;  and  that,  on  the  contrary,  I  think  the 
opinion  is  fully  sustained  by  a  sound  construction  of  the  constitution. 

There  being  no  act  of  congress  in  force  to  establish  a  uniform 
system  of  bankruptcy,  the  first  ground  of  argument  must  faiL. 

It  is  argued  that  the  law  imder  consideration  is  a  law  impairing 
the  obligation  of  contracts  within  the  meaning  of  the  constitution. 
The  10th  section  of  the  1st  article  of  the  constitution  is  in  these 
words :  '*  No  State  shall  enter  into  any  treaty,  alliance,  or  confedera- 
tion, grant  letters  of  marque  and  reprisal;  coin  money: 
[•315]  emit  bills  of  credit;  make  any  thing 'but  gold  and  silver 
coin  a  tender  in  payment  of  debts  ;  pass  any  bill  of  attain- 
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der,  ex  post  facto  law,  or  law  impairing  the  obligation  of  contracts : 
or  grant  any  title  of  nobility." 

In  the  case  of  Sturges  v.  Crowninshield,  the  defendant  in  the 
original  suit  had  been  discharged  in  New  York,  under  an  insolvent 
law  of  that  State  which  purported  to  apply  to  past  as  well  as  future 
contracts ;  and  being  sued  on  a  contract  made  within  the  State, 
prior  to  the  passage  of  the  law,  he  pleaded  his  certificate  of  discharge 
in  bar  of  the  action.  In  answer  to  the  third  and  fourth  questions, 
certified  from  the  circuit  court  to  this  court,  for  its  final  decision, 
drawing  in  question  the  constitutionality  of  the  law  and  the  suffi- 
ciency of  the  plea  in  bar  founded  upon  it,  this  court  certified  its 
opinion,  "  that  the  act  of  New  York,  pleaded  in  this  case,  so  far  as  it 
attempts  to  discharge  the  contract  on  which  this  suit  was  instituted, 
is  a  law  impairing  the  obligation  of  contracts,  within  the  meaning 
of  the  constitution  of  the  United  States ;  and  that  the  plea  of  the 
defendant  is  not  a  good  and  sufficient  bar  of  the  plaintiff's  action." 

In  the  case  of  M'Millan  v.  ATNeal,  4  Wheat  209,  the  defendant 
m  the  court  below  pleaded  a  discharge  obtained  by  him  in  Louis- 
iana, on  the  23d  of  August,  1815,  under  the  insolvent  law  of  that 
State,  passed  in  1808,  in  bar  of  a  suit  instituted  agednst  him  upon  a 
contract  made  in  South  Carolina,  in  the  year  1813.  This  court 
decided  that  the  plea  was  no  bar  to  the  action,  and  affirmed  the 
judgment  given  below  for  the  plaintiff 

These  cases  do  not  decide  the  case  at  bar.  In  the  first,  the  difi- 
.charge  was  pleaded  in  bar  to  a  contract  made  prior  to  the  passage 
of  the  law ;  and  in  the  second,  the  discharge  obtained  in  one  State, 
nnder  its  laws,  was  pleaded  to  a  contract  made  in  another  State. 
They  leave  the  question  open,  whether  a  discharge  obtained  in  a 
State,  under  an  insolvent  law  of  the  State,  is  a  good  bar  to  an  action 
brought  on  a  contract  made  within  the  State  after  the  passage  of 
the  law. 

In  presenting  this  inquiry,  it  is  immaterial  whether  the  law  pur- 
ports to  apply  to  past  as  well  as  future  contracts,  or  is  wholly  pro- 
spective in  its  provisions. 

•  It  is  not  the  terms  of  the  law,  but  its  effect,  that  is  [  *  316  ] 
inhibited  by  the  constitution.  A  law  may  be  in  part  con- 
stitutional and  in  part  unconstitutionaL  It  may,  when  applied  to  a 
given  case,  produce  an  effect  which  is  prohibited  by  the  constitution ; 
but  it  may  not,  when  applied  to  a  case  differently  circumstanced, 
produce  such  prohibited  effect.  Whether  the  law  under  considera- 
tion, in  its  effects  and  operation  upon  the  contract  sued  on  in  this 
case,  be  a  Is^w  impairing  the  obligation  of  this  contract,  is  the  only 
necessary  inquiry. 
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In  order  to  come  to  a  just  conclusion,  we  must  ascertain,  if  we 
can,  the  sense  in  which  the  terms  "obligation  of  contracts"  is  used 
in  the  constitution.  In  attempting  to  do  this,  I  will  premise  that, 
in  construing  an  instrument  of  so  much  solemnity  and  importance, 
effect  should  be  given,  if  possible,  to  every  word.  No  expression 
should  be  regarded  as  a  useless  expletive ;  nor  should  it  be  supposed, 
without  the  most  urgent  necessity,  that  the  illustrious  firamers  of 
that  instrument  had,  from  ignorance  or  inattention,  used  different 
words,  which  are,  in  effect,  merely  tautologous. 

I  understand  it  to  be  admitted  in  argument,  and  if  not  admitted 
it  could  not  be  reasonably  contested,  that,  in  the  nature  of  things, 
there  is  a  difference  between  a  contract  and  the  obligation  of  the 
contract  The  terms  contract  and  obligation,  although  sometimes 
used  loosely  as  convertible  terms,  do  not  properly  impart  the  same 
idea.  The  constitution  plainly  presupposes  that  a  contract  and  its 
obligation  are  different  things.  Were  they  the  same  thing,  and  the 
terms  contract  and  obligation  convertible,  the  constitution,  instead 
of  being  read  as  it  now  is,  "that  no  State  shall  pass  any  law  impair- 
ing the  obligation  of  contracts,"  might,  with  the  same  meaning,  be 
read,  "  that  no  State  shall  pass  any  law  impairing  the  obligation  of 
obligations,"  or,  "  the  contract  of  contracts ; "  and  to  give  to  the  con- 
stitution the  same  meaning  which  either  of  these  readings  would 
import,  would  be  ascribing  to  its  framers  a  useless  and  palpably 
absurd  tautology.  The  illustrious  framers  of  the  constitution  could 
not  be  ignorant  that  there  were  or  might  be  many  contracts  with-* 
out  obligation,  and  many  obligations  without  contracts.  "  A  con- 
tract is  defined  to  be  an  agreement  in  which  a  party 
[  •  317  ]  •  undertakes  to  do  or  not  to  do  a  particular  vhing."  Stur- 
ges  t\  Crowninshield,  4  Wheat  197. 

This  definition  is  sufficient  for  all  the  purposes  of  the  present  in- 
vestigation, and  its  general  accuracy  is  not  contested  by  either  side. 

Prom  the  very  terms  of  the  definition,  it  results  incontestably,  that 
the  contract  is  the  sole  act  of  the  parties,  and  depends  wholly  on 
their  will.  The  same  words,  used  by  the  same  parties,  with  the 
same  objects  in  view,  would  be  the  same  contract,  whether  made 
upon  a  desert  island,  in  London,  Constantinople,  or  New  York.  It 
would  be  the  same  contract,  whether  the  law  of  the  place  where  the 
contract  was  made  recognized  its  validity  and  furnished  remedies 
to  enforce  its  performance,  or  prohibited  the  contract  and  withheld 
all  remedy  for  its  violation. 

The  language  of  the  constitution  plainly  supposes  that  the  obli- 
gation of  a  contract  is  something  not  wholly  depending  upon  the 
will  of  the  parties.     It  incontestably  supposes  the  obligation  to  be 
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Bomethmg  which  attaches  to  and  lays  hold  of  the  contract,  and 
wiiich,  by  some  superior  external  power,  regulates  and  controls  the 
conduct  of  the  parties  in  relation  to  the  contract ;  it  evidently  sup- 
poses  that   superior  external    power  to  rest   in  the  will  of  the 


What,  then,  is  the  obligation  of  contracts,  within  the  meaning  of 
the  constitution  ?     From  what  source  does  that  obligation  arise  ? 

The  learned  Chief  Justice,  in  delivering  the  opinion  of  the  court, 
in  Sturges  v,  Crowninshield,  after  having  defined  a  contract  to  be 
"an  agreement  wherein  a  party  undertakes  to  do  or  not  to  do  a 
particular  thing,"  proceeds  to  define  the  obligation  of  the  contract  in 
these  words :  ^  the  law  binds  him  to  perform  his  engagement,  and 
this  is,  of  course,  the  obligation  of  the  contract." 

The  Institutes,  lib.  3,  tit  14,  (Cooper's  translation,)  says,  "an 
obligation  is  the  chain  of  the  law,  by  which  we  are  necessarily  bound* 
to  make  some  payment,  according  to  the  law  of  the  land." 

Pothier,  in  his  treatise  concerning  obligations,  in  speaking  of  the 
obligation  of  contracts,  calls  it  vinculum  legiSj  the  chain 
of  the  law.  Paley,  p.  56,  says,  "to  be  obliged,  is  'to  be  [•318] 
urged  by  a  violent  motive,  resulting  firom  the  command  of 
another."  Prom  these  authorities,  and  many  more  might  be  cited, 
it  may  be  fairly  concluded  that  the  obligation  of  the  contract  con- 
sists in  the  power  and  efiicaxsy  of  the  law  which  applies  to  and 
enforces  performance  of  the  contracts,  or  the  payment  of  an  equiv- 
alent for  non-performance.  The  obligation  does  not  inhere  and 
subsist  in  the  contract  itself,  prqprio  vigore,  but  in  the  law  applica- 
ble to  the  contract  This  is  the  sense,  I  think,  in  which  the  consti- 
tution uses  the  term  "obligation." 

Prom  what  law,  and  how,  is  this  obligation  derived,  within  the 
meaning  of  the  constitution  ?  Even  if  it  be  admitted  that  the  moral 
law  necessarily  attaches  to  the  agreement,  that  would  not  bring  it 
within  the  meaning  of  the  constitution.  Moral  obligations  are  those 
arising  from  the  admonitions  of  conscience  and  accountability  to 
the  Supreme  Being.  No  human  lawgiver  can  impair  them.  They 
are  entirely  foreign  from  the  purposes  of  the  constitution.  The 
constitution  evidentiy  contemplates  an  obligation  which  might  be 
impaired  by  a  law  of  the  State,  if  not  prohibited  by  the  constitution. 

It  is  argued  that  the  obligation  of  contracts  is  founded  in  and 
derived  from  general  and  universal  law;  that,  by  these  laws,  the 
obligation  of  contracts  is  coextensive  with  the  duty  of  performance, 
and,  indeed,  the  same  thing ;  that  the  obligation  is  not  derived  from 
nor  depends  upon  the  civil  or  municipal  laws  of  the  State ;  and  that 
ibis  general  universal  duty  or  obligation  is  what  the  constitution 
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intends  to  guard  and  protect  against  the  unjust  encroachments  of 
state  legislation.  In  support  of  this  doctrine,  it  is  said  that  no 
State,  perhaps,  ever  declared,  by  statute  or  positive  law,  that  con- 
tracts shall  be  obligatory ;  but  that  all  States,  assuming  the  preexist^ 
ence  of  the  obligation  of  contracts,  have  only  superadded,  by  munici- 
pal law,  the  means  of  carrying  the  preexisting  obligation  into  effect 
This  argument  struck  me,  at  first,  with  great  force ;  but,  upon 
reflection,  I  am  convinced  it  is  more  specious  than  solid.  If  it  were 
admitted  that,  in  an  enlarged  and  very  general  sense,  obligations 

have  their  foundation  in  natural,  or,  what  is  called  in  the 
[  *  319  ]  argument,  universal  law ;  that  this  *  natural  obligation  is, 

in  the  genera],  assumed  by  States  as  preexisting,  and,  upon 
this  assumption,  they  have  not  thought  it  necessary  to  pass  declara- 
tory laws  in  aflSurmance  of  the  principles  of  universal  law;  yet 
nothing  favorable  to  the  argument  can  result  from  these  admissions, 
unless  it  be  further  admitted  or  proved  that  a  State  has  no  author- 
ity to  regulate,  alter,  or  in  anywise  control,  the  operation  of  this 
universal  Isiw  within  the  State,  by  its  own  peculiar  municipal 
enactions.     This  is  not  admitted,  and,  I  think,  cannot  be  proved. 

I  admit  that  men  have,  by  the  laws  of  nature,  the  right  of 
acquiring  and  possessing  property,  and  the  right  of  contracting 
engagements.  I  admit  that  these  natural  rights  have  their  corre- 
spondent natural  obligations.  I  admit  that,  in  a  state  of  nature, 
when  men  have  not  submitted  themselves  to  the  controlling  au- 
thority of  civil  government,  the  natural  obligation  of  contracts  is  co- 
extensive with  the  duty  of  performance.  This  natural  obligation'  is 
founded  solely  in  the  principles  of  natural  or  universal  law.  What 
is  this  natural  obligation  ?  All  writers  who  treat  on  the  subject  of 
obligations 'agree  that  it  consists  in  the  right  of  the  one  party  to 
demand  from  the  other  party  what  is  due ;  and  if  it  be  withheld,  in 
his  right  and  supposed  capacity  to  enforce  performance  or  to  take  an 
equivalent  for  non-performance  by  his  own  power.  This  natural 
obligation  exists  among  sovereign  and  independent  states  and 
nations,  and  amongst  men  in  a  state  of  nature,  who  have  no  com- 
mon superior,  and  over  whom  none  claim  or  can  exercise  a  con- 
trolling legislative  authority. 

But  when  men  form  a  social  compact  and  organize  a  civil  govern- 
ment, they  necessarily  surrender  the  regulation  and  control  of  these 
natural  rights  and  obligations  into  the  hands  of  the  governnient 
Admitting  it,  then,  to  be  true,  that,  in  general,  men  derive  the  right 
of  private  property  and  of  contracting  engagements  from  the  prin- 
ciples of  natural,  universal  law ;  admitting  that  these  rights  are,  in 
the  general,  not  derived  from  or  created  by  society,  but  are  brooght 
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into  it;  and  that  no  express,  declaratory,  mnnicipal  law,  be  neces* 
sary  for  their  creation  or  recognition ;  yet  it  is  equally  trae 
that  these  rights,  and  the  obligations  *  resulting  £rom  them,  [  *  320  j 
are  subject  to  be  regulated,  modified,  and  sometimes 
absolutely  restrained,  by  the  positive  enactions  of  municipal  law. 
I  think  it  incontestably  true  that  the  natural  obligation  of  private 
contracts  between  individuals  in  society,  ceases  and  is  converted 
into  a  civil  obligation,  by  the  very  act  of  surrendering  the  right  and 
power  of  enforcing  performance  into  the  hands  of  the  government. 
The  right  and  power  of  enforcing  performance  exists,  as  I  think  all 
must  admit,  only  in  the  law  of  the  land ;  and  the  obligation  resulting 
from  this  condition  is  a  civil  obligation. 

As,  in  a  state  of  nature,  the  natural  obligation  of  a  contract  con- 
sists in  the  right  and  potential  capacity  of  the  individual  to  take,  or 
enforce  the  delivery  of  the  thing  due  to  him  by  the  contract,  or  its 
univalent ;  so,  in  the  social  state,  the  obligation  of  a  contract  con- 
sists in  the  eflScacy  of  the  civil  law,  which  attaches  to  the  contract, 
and  enforces  its  performance,  or  gives  an  equivalent  in  lieu  of  per- 
formance. From  these  principles  it  seems  to  result  as  a  necessary 
corollary,  that  the  obligation  of  a  contract  made  within  a  sovereign 
State,  must  be  precisely  that  allowed  by  the  law  of  the  State,  and 
none  other.  I  say  allowed ;  because,  if  there  be  nothing  in  the 
municipal  law  to  the  contrary,  the  civil  obligation  being,  by  the  very 
nature  of  government,  substituted  for  and  put  in  the  place  of 
natural  obligation,  would  be  coextensive  with  it ;  but  if  by  posi- 
tive enactions  the  civil  obligation  is  regulated  and  modified  so  as 
that  it  does  not  correspond  with  the  natural  obligation,  it  is  plain 
the  extent  of  the  obligation  must  depend  wholly  upon  the  municipal 
law.  Jf  the  positive  law  of  the  State  declares  the  contract  shall 
have  no  obligation,  it  can  have  no  obligation,  whatever  may  be  the 
principles  of  natural  law  in  relation  to  such  a  contract.  This  doc- 
trine has  been  held  and  maintained  by  all  states  and  nations.  The 
power  of  controlling,  modifying,  and  even  of  taking  away  all  obli- 
gation from  such  contracts  as,  independent  of  positive  enactions  to 
the  contrary,  would  have  been  obligatory,  has  been  exercised  by  all 
independent  sovereigns ;  and  it  has  been  universally  held  that  the 
courts  of  one  sovereign  will,  upon  principles  of  comity  and  common 
justice,  enforce  contracts  made  within  the  dominions  of 
another  sovereign,  so  far  as  they  were  obligatory  by  •  the  [  *  321  ] 
law  of  the  country  where  made ;  but  no  instance  is  recol- 
lected, and  none  is  believed  to  exist,  where  the  courts  of  one  sover- 
eign have  held  a  contract  made  within  the  dominions  of  another, 
obligatory  against  or  beyond  the  obligation  assigned  to  it   by  the 
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municipal  law  of  its  proper  country.  As  a  general  proposition  of 
law,  it  cannot  be  maintained  that  the  obligation  of  contracts 
depends  upon  and  is  derived  from  universal  law,  independent  of 
and  against  the  civil  law  of  the  State  in  which  they  are  made.  In 
relation  to  the  States  of  this  Union,  I  am  persuaded  that  the  posi- 
tion that  the  obligation  of  contracts  is  derived  from  universal  law, 
urged  by  the  learned  counsel  in  argument  with  great  force,  has  been 
stated  by  them  much  too  broadly.  If  true,  the  States  can  have  no 
control  over  contracts.  If  it  be  true  that  the  "  obligation  of  con- 
tracts," within  the  meaning  of  the  constitution,  is  derived  solely  from 
general  and  universal  law,  independent  of  the  laws  of  the  State, 
then  it  must  follow  that  all  contracts  made  in  the  same  or  similar 
terms,  must,  whenever  or  wherever  made,  have  the  same  obligation. 
If  this  universal  natural  obligation  is  that  intended  by  the  constitu- 
tion, as  it  is  the  same,  not  only  everywhere  but  at  all  times,  it  must 
follow  that  every  description  of  contract  which  could  be  enforced,  at 
any  time  or  place,  upon  the  principles  of  universal  law,  must 
necessarily  be  enforced  at  all  other  times  and  in  every  State,  upon 
the  same  principles,  in  despite  of  any  positive  law  of  the  State  to 
the  contrary. 

The  arguments  based  on  the  notion  of  the  obligation  of  universal 
law,  if  adopted,  would  deprive  the  States  of  all  power  of  legblation 
upon  the  subject  of  contracts,  other  than  merely  furnishing  the  reme- 
dies or  means  of  carrying  this  obligation  of  universal  law  into  effect 
I  cannot  believe  that  such  consequences  were  intended  to  be  pro- 
duced by  the  constitution. 

I  conclude  that,  so  far  as  relates  to  private  contracts  between  indi- 
vidual and  individual,  it  is  the  civil  obligation  of  contreicts ;  that 
obligation  which  is  recognized  by  and  results  from  the  law  of  the 
State  in  which  the  contract  is  made,  which  is  within  the 
[  •  322  ]  meaning  of  the  constitution.  If  *  so,  it  follows  that  the 
States  have,  since  the  adoption  of  the  constitution,  the  au- 
thority to  prescribe  and  declare,  by  their  laws,  prospectively,  what 
shall  be  the  obligation  of  all  contracts  made  within  them.  Such  a 
power  seems  to  be  almost  indispensable  to  the  very  existence  of  the 
States,  and  is  necessary  to  the  safety  and  welfare  of  the  people.  The 
whole  frame  and  theory  of  the  constitution  seems  to  favor  this  con- 
struction. The  States  were  in  ftill  enjoyment  and  exercise  of  all  the 
powers  of  legislation  on  the  subject  of  contracts,  before  the  adoption 
of  the  constitution.  The  people  of  the  States,  in  that  instrument, 
transfer  to  and  vest  in  the  congress,  no  portion  of  this  power,  except 
in  the  single  instance  of  the  authority  given  to  pass  uniform  laws  on 
the  subject  of  bankruptcies  throughout  the  United  States-,  to  which 
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may  be  added,  such  as  results  by  necessary  implication  in  carry- 
ing the  granted  power  into  effect.  The  whole  of  this  power  is  left 
with  the  States,  as  the  constitution  found  it,  with  the  single  excep- 
tion that,  in  the  exercise  of  their  general  authority,  they  shall  pass  no 
law  ^impairing  the  obligation  of  contracts." 

The  construction. insisted  upon  by  those  who  maintain  that  pro- 
spective laws  of  the  sort  now  under  consideration  are  unconstitutional, 
would,  as  I  think,  transform  a  special  limitation  upon  the  general 
powers  of  the  States,  into  a  general  restriction.  It  would  convert, 
by  construction,  the  exception  into  a  general  rule,  against  the  best 
settled  rules  of  construction.  The  people  of  the  States,  under  every 
variety  of  change  of  circumstances,  must  remain  unalterably,  accord- 
ing to  thi9.construction,  under  the  dominion  of  this  supposed  universal 
law,  and  the  obligations  resulting  from  it.  Upon  no  acknowledged 
principle  can  a  special  exception,  out  of  a  general  authority,  be  ex- 
tended by  construction  so  as  to  annihilate  or  embarrass  the  exercise 
of  the  general  authority.  But,  to  obviate  the  force  of  this  view  of 
the  subject,  the  learned  counsel  admit  that  the  legislature  of  a  State 
has  authority  to  provide  by  law  what  contracts  shall  not  be  obliga- 
tory, and  to  declare  that  no  remedy  shall  exist  for  the  enforcement  of 
such  as  the  legislative  wisdom  deems  injurious.  They  say  the  obli- 
gation of  a  contract  is  coeval  with  its  existence ;  that  the 
moment  an  agreement  is  made,  *  obligation  attaches  to  it ;  [  *  323  ] 
and  they  endeavor  to  maintain  a  distinction  between  such 
laws  as  declare  that  certain  contracts  shall  not  be  obligatory  at  all, 
and  such  as  declare  they  shall  not  be  obligatory,  or  (what  is  the  same 
thing  in  effect)  shall  be  discharged,  upon  the  happening  of  a  future 
event  The  former,  they  say,  were  no  contracts  in  contemplation  of 
law,  were  whoUy  forbidden,  and,  therefore,  never  obligatory ;  the  lat- 
ter were  obligatory  at  their  creation,  and  that  obligation  is  protected 
by  the  constitution  from  being  impaired  by  any  friture  operation  of 
the  law. 

This  course  of  reasoning  is  ingenious  and  perplexing ;  but  I  am 
greatly  mistaken  if  it  will  not  be  found,  upon  examination,  to  be  un- 
satisfactory and  inconclusive.  If  it  were  admitted  that,  generally, 
the  civil  obligation  of  a  contract  made  in  a  State  attaches  to  it  when 
it  is  made,  and  that  this  obligation,  whatever  it  be,  cannot  be  de- 
feated by  any  effect  or  operation  of  law  which  does  not  attach  to  it 
at  its  creation,  the  admission  would  avail  nothing.  It  is  as  well  a 
maxim  of  political  law  as  of  reason,  that  the  whole  must  necessa- 
rily contain  all  the  parts ;  and,  consequently,  a  power  competent  to 
declare  a  contract  shall  have  no  obligation,  must  necessarily  be  compe- 
tent to  declare  it  shall  have  only  a  conditional  or  qualified  obligation. 
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If,  as  the  argument  admits,  a  contract  never  had  any  obligation, 
because  the  preexisting  law  of  the  State  dedaiing  it  should  have 
none  attached  to  it  at  the  moment  of  its  creation,  why  will  not  a 
preexisting  law  declaring  it  shall  have  only  a  qualified  obligation 
attach  to  it  in  like  manner  at  the  moment  of  its  creation  ?  A  law 
declaring  that  a  contract  shall  not  be  enforced  upon  the  happening 
of  a  future  event,  is  a  law  declaring  the  contract  shall  have  only  a 
qualified  or  conditional  obligation.  If  such  law  be  passed  before  the 
contract  is  made,  does  not  the  same  attach  to  it  the  moment  it  is 
made ;  and  is  not  the  obligation  of  the  contract,  whatever  may  be  its 
terms,  qualified  firom  the  beginning  by  force  and  operation  of  the  ex- 
isting law  ?  If  it  is  not,  then  it  is  absolute  in  despite  of  the  law,  and 
the  obligation  does  not  result  firom  the  law  of  the  land,  but  firom  some 
other  law. 

The  passing  of  a  law  declaring  that  a  contract  shall  have  no  obli- 
gation, or  shall  have  obligation  generally,  but  cease  to  be 
[  •  324  ]  •  obligatory  in  specified  events,  is  but  the  exertion  of  the 
same  power.  The  difference  exists,  not  in  the  character  of 
the  power,  but  the  degree  of  its  exertion  and  the  manner  of  its  opera- 
tion. 

In  the  case  at  bar,  the  contract  was  made  in  the  State,  and  the 
law  of  the  State  at  the  time  it  was  made,  in  effect,  provided  that  the 
obligation  of  the  contract  should  not  be  absolute,  but  qualified  by 
the  condition  that  the  party  should  be  discharged  upon  his  becoming 
insolvent,  and  complying  with  the  requisitions  of  the  insolvent  law. 
This  qualification  attached  to  the  contract,  by  law,  the  moment  the 
contract  was  made,  became  inseparable  firom  it,  and  travelled  with  it 
through  all  its  stages  of  existence,  imtil  the  condition  was  consum- 
mated by  the  final  certificate  of  discharge. 

It  is  argued  that  this  cannot  be  so,  because  the  contract  would  be 
enforced,  and  must  necessarily  be  enforced,  in  other  States,  where  no 
such  insolvent  law  exists.  This  argument  is  founded  upon  a  mis- 
apprehension of  the  nature  of  the  qualification  itself.  It  is  in  nature 
of  a  condition  subsequent,  annexed  by  operation  of  law  to  the  con- 
tract at  the  moment  of  its  creation. 

The  condition  is  that  upon  the  happening  of  all  the  events  con- 
templated by  the  law,  and  upon  their  verification,  in  the  manner  pre- 
scribed by  the  law  itself,  by  the  constituted  authorities  of  the  State, 
the  contract  shall  not  thereafter  be  obligatory.  Unless  all  these  take 
place,  unless  the  discharge  is  actually  obtained  within  the  State, 
according  to  its  laws,  the  contingency  has  not  happened,  and  the 
contract  remains  obligatory,  both  in  the  State  and  elsewhere. 

It  has  been  often  said  that  the  laws  of  a  State  in  which  a  con- 
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tract  is  made,  enter  into  and  make  part  of  the  contract ;  and  some 
who  have  advocated  the  constitutionality  of  prospective  laws,  of  the 
character  now  under  consideration,  have  placed  the  question  on  that 
ground.  The  advocates  of  the  other  side,  availing  themselves  of  the 
iii6rmity  of  this  argument,  have  answered  triumphantly,  "  admitting 
this  to  be  so,  the  constitution  is  the  supreme  law  of  every  State,  and 
must,  therefore,  upon  the  same  principle,  enter  into  every  contract, 
and  overrule  the  local  laws."  My  answer  to  this  view  of 
•both  sides  of  the  question  is,  that  the  argument  and  the  [  •325  ] 
answer  to  it  are  ec|ually  destitute  of  truth. 

I  have  already  shown  that  the  contract  is  nothing  but  the  agree- 
ment of  the  parties ;  and  that  if  the  parties,  in  making  their  agree- 
ment, use  the  same  words,  with  the  same  object  in  view,  where  there 
is  no  law,  or  where  the  law  recognizes  the  agreement  and  fornishes 
remedies  for  its  enforcement,  or  where  the  law  forbids  or  withholds 
all  remedy  for  the  enforcement  of  the  agreement,  it  is  the  very  same 
contract  in  all  these  predicaments.  I  have  endeavored  to  show,  and 
I  think  successfully,  that  the  obligation  of  contracts,  in  the  sense  of 
the  constitution,  consists  not  in  the  contract  itself,  but  in  a  superior 
ext^nal  force  controlling,  the  conduct  of  the  parties  in  relation  to  the 
contract ;  and  that  this  superior  external  force  is  the  law  of  the  State, 
either  tacitly  or  expressly  recognizing  the  contract,  and  furnishing 
means  whereby  it  may  be  enforced.  It  is  this  superior  external  force, 
existing  potentially,  or  actually  applied,  ^  which  binds  a  man  to  per- 
form his  engagements,"  which,  according  to  Justinian,  is  "  the  chain 
of  the  law,  by  which  we  are  necessarily  bound  to  make^  some  pay- 
ment, according  to  the  law  of  the  land ; "  and  which,  according  to 
Paley,  being  "  a  violent  motive,  resulting  from  the  command  of 
another,"  obliges  the  party  to  perform  his  contract  The  law  of  the 
State,  although  it  constitutes  the  obligation  of  the  contract,  is  no 
part  of  the  contract  itself;  nor  is  the  constitution  either  a  part  of  the 
contract,  or  the  supreme  law  of  the  State,  in  the  sense  in  which  the 
argument  supposes.  The  constitution  is  the  supreme  law  of  the  land 
upon  all  subjects  upon  which  it  speaks.  It  is  the  sovereign  will  of 
the  whole  people.  Whatever  this  sovereign  will  enjoins  or  forbids, 
must  necessarily  be  supreme,  and  must  counteract  the  subordinate 
legislative  will  of  the  United  States,  and  of  the  States. 

But  on  subjects  in  relation  to  which  the  sovereign  will  is  not  de- 
clared, or  fairly  and  necessarily  implied,  the  constitution  cannot,  with 
any  semblance  of  truth,  be  said  to  be  the  supreme  law.  It  could  not, 
with  any  semblance  of  truth,  be  said  that  the  constitution  of  the 
United  States  is  the  supreme  law  of  any  State  in  relation  to 
the  solemnities  requisite  for  conveying  real  estate,  or  the  respon- 
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[  *  326  ]  sibilities  or  obligations  *  consequent  upon  the  use  of  certain 
words  in  such  conveyance.  The  constitution  contains  no 
law,  no  declaration  of  the  sovereign  will,  upon  these  subjects,  and 
cannot,  in  the  nature  of  things,  in  relation  to  them,  be  the  supreme 
law.  Even  if  it  were  true,  then,  that  the  law  of  a  State  in  which  a 
contract  is  made  is  part  of  the  contract,  it  would  not  be  true  that  the 
constitution  would  be  part  of  the  cx)ntract.  The  constitution  nowhere 
professes  to  give  the  law  of  contracts,  or  to  declare  what  shall  or 
shall  not  be  the  obligation  of  contracts.  It  evidently  presupposes 
the  existence  of  contracts  by  the  act  of  the  parties,  and  the  existence 
of  their  obligation,  not  by  authority  of  the  constitution,  but  by  au- 
thority of  law ;  and  the  preexistence  of  both  the  contracts  and  their 
obligation  being  thus  supposed,  the  sovereign  will  is  announced  that 
<^  no  State  shall  pass  any  law  impairing  the  obligation  of  contracts." 

If  it  be  once' ascertained  that  a  contract  existed,  and  that  an  obli- 
gation, general  or  qualified,  of  whatsoever  kind,  had  once  attached 
or  belonged  to  the  contract  by  law,  then,  and  not  till  then,  does  the 
supreme  law  speak,  by  declaring  that  obligation  shall  not  be  im- 
paired. 

It  is  admitted  in  argument,  that  statutes  of  frauds  and  perjuries, 
statiites  of  usury  and  of  limitation,  are  not  laws  impairing  the  obli- 
gation of  contracts.  They  are  laws  operating  prospectively  upon 
contracts  thereafter  made.  It  is  said,  however,  they  do  not  apply,  in 
principle,  to  this  case,  because  the  statutes  of  frauds  and  perjudes 
apply  only  to  the  remedies ;  and  because,  in  that  case,  and  under  the 
statutes  of  usury,  the  contracts  were  void  from  the  beginning,  were 
not  recognised  by  law  as  contracts,  and  had  no  obligation ;  and  that 
the  statutes  of  limitation  create  rules  of  evidence  only. 

Although  these  observations  are  true,  they  do  not  fiimish  the  true 
reason,  nor,  indeed,  any  reason,  why  these  laws  do  not  impair  the 
obligation  of  contracts.  The  true  and  only  reason  is,  that  they  ope- 
rate on  contracts  made  after  the  passage  of  the  laws,  and  not  upon 
existing  contracts.  And  hence  the  Chief  Justice  very  properly 
remarks,  of  both  usury  laws  and  laws  of  limitation,  in  delivering  the 
opinion  in  Sturges  v.  Crowninshield,  that  if  they  should  be 
[  •  327  J  made  to  *  operate  upon  contracts  already  entered  into,  they 
would  be  unconstitutional  and  void.  K  a  statute  of  fraudis 
and  perjuries  should  pass  in  a  State  formerly  having  no  such  laws, 
purporting  to  operate  upon  existing  contracts,  as  well  as  upon  those 
made  after  its  passage,  could  it  be  doubted  that,  so  far  as  the  law 
applied  to  and  operated  upon  existing  contracts,  it  would  be  a  law 
^<  impairing  the  obligation  of  contracts  ?  "  Here,  then,  we  have  the 
true  reason  and  principle  of  the  constitution.     The  great  principle 
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intended  to  be  established  by  the  constitation,  was  the  inviolability 
of  the  obligation  of  contracts,  as  the  obligation  existed  and  was 
lecognized  by  the  laws  in  force  at  the  time  the  contracts  were  made. 
It  furnished  to  the  legislatores  of  the  States  a  simple  and  obvious 
rale  of  justice,  which,  however  theretofore  violated,  should  by  no 
means  be  thereafter  violated ;  and  whilst  it  leaves  them  at  fall  lib- 
erty to  legislate  upon  the  subject  of  all  future  contracts,  and  assign 
to  them  either  no  obligation  or  such  qualified  obligation  as,  in  their 
opinion,  may  consist  with  sound  policy  and  the  good  of  the  people, 
it  prohibits  them  from  retrospecting  upon  existing  obligations,  upon 
any  pretext  whatever.  Whether  the  law  professes  to  apply  to  the 
contract  itself,  to  fix  a  rule  of  evidence,  a  n:de  of  interpretation,  or  to 
regulate  the  remedy,  it  is  equally  within  the  true  meaning  of  the  con- 
stitution, if  it,  in  effect,  impairs  the  obligation  of  existing  contracts ; 
and,  in  my  opinion,  is  out  of  its  true  meaning  if  the  law  is  made  to 
operate  on  future  contracts  only.  I  do  not  mean  to  say  that  every 
alteration  of  the  existing  remedies  would  impair  the  obligation  of 
contracts ;  but  I  do  say,  vrith  great  confidence,  that  a  law  taking 
away  all  remedy  from  existing  contracts  would  be,  manifestiy,  a  law 
impairing  the  obligation  of  contracts.  The  moral  obligation  would 
remain,  but  the  legal  or  civil  obligation  would  be  gone,  if  such  a  law 
should  be  permitted  to  operate.  The  natural  obligation  would  be 
gone,  because  the  laws  forbid  the  party  to  enforce  performance  by 
his  own  power.  On  the  other  hand,  a  great  variety  of  instances  may 
readily  be  imagined,  in  which  the  legislature  of  a  State  might  al^er, 
modify,  or  repeal  existing  remedies,  and  enact  others  in  their 
stead,  without  the  slightest  ground  for  a  supposition  *  that  [  *  328  ] 
the  new  law  impaired  the  obligation  of  contracts.  If  there 
be  intermediate  cases  of  a  more  doubtfril  character,  it  will  be  time 
enough  to  decide  them  when  they  arise. 

It  is  argued  that,  as  the  clause  declaring  that  '<  no  State  shall  pass 
any  law  impairing  the  obligation  of  contracts,"  is  associated  in  the 
same  section  of  the  constitution  with  the  prohibition  to  "  coin  money, 
emit  bills  of  credit,"  or  "  make  any  thing  but  gold  and  silver  coin  a 
legal  tender  in  payment  of  debts ; "  and  as  these  all  evidentiy  apply 
to  legislation  in  reference  to  future  as  well  as  existing  contracts,  and 
op^ute  prospectively,  to  prohibit  the  action  of  the  law,  without 
regard  to  the  time  of  its  passage,  the  same  construction  should  be 
given  to  the  clause  xmder  consideration. 

This  argument  admits  of  several  answers.    First,  as  regards  the 

prohibition  to  coin  money  and  emit  bills  of  credit     The  constituticHU 

had  already  conferred  on  congress  the  whole  power  of  coining  money 

and  regulating  the  current  coin.     The  grant  of  this  power  to  con- 

vol-  VII.  17 
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gress,  and  the  prohibitions  upon  the  States,  evidently  take  away  from 
the  States  all  power  of  legislation  aild  action  on  the  subject,  and 
must,  of  cotirse,  apply  to  the  future  action  of  laws,  either  then  made 
or  to  be  made.  Indeed,  the  language  plainly  indicates  that  it  is  the 
act  of  ''  coining  money,"  and  the  act  of  emitting  bills  of  credit,  which 
is  forbidden,  without  any  reference  to  the  time  of  passing  the  law, 
whether  before  or  after  the  adoption  of  the  constitution.  The  other 
prohibition,  to  "  make  any  thing  but  gold  or  silver  coin  a  tender  in 
payment  of  debts,"  is  but  a  member  of  the  same  subject  of  currency 
committed  to  the  general  government  and  prohibited  to  the  States. 
And  the  same  remark  applies  to  it  already  made  as  to  the  other  two. 
The  prohibition  is,  not  that  no  State  shall  pass  any  law,  but  that 
even  if  a  law  does  exist,  the  ^  State  shall  not  make  any  thing  bat 
gold  and  silver  coin  a  legal  tender."  The  language  plainly  imports 
that  the  prohibited  tender  shall  not  be  made  a  legal  tender,  whether 
a  law  of  the  State  exists  or  not  The  whole  subject  of  tender,  ex- 
cept in  gold  and  silver,  is  withdrawn  from  the  States.  These  cases 
cannot,  therefore,  famish  a  sound  rule  of  interpretation  for  that  clause 
which  prohibits  the  States  from  passing  lawB  '^  impairing 
[  •  329  ]  the  obligation  of  contracts."  This  *  clause  relates  to  a 
subject  confessedly  left  wholly  with  the  States,  with  a  sin- 
gle exception ;  they  relate  to  subjects  wholly  withdrawn  from  'the 
States,  with  the  exception  that  they  may  pass  laws  on  the  subject  of 
tender  in  gold  and  silver  coin  only. 

^he  principle  that  the  association  of  one  clause  with  another  of 
like  kind  may  aid  in  its  construction  is  deemed  sound,  but  I  think 
it  has  been  misapplied  in  the  argument  The  principle  applied  to 
the  immediate  associates  of  the  words  under  consideration,  is,  I . 
think,  decisive  of  this  question.  The  immediate  associates  are  the 
prohibitions  to  pass  bills  of  attainder  and  ex  post  facto  laws.  The 
language  and  order  of  the  whole  clause  is,  no  State  shaU  ''  pass  any 
bill  of  attainder,  ez  post  facto  law,  or  law  impairing  the  obligation 
of  contracts."  If  the  maxim  itoscitur  a  sociis  be  applied  to  this 
case,  there  would  seem  to  be  an  end  of  the  question.  The  two 
former  members  of  the  clause  undeniably  prohibit  retroactive  legisla^ 
tion  upon  the  existing  state  of  things,  at  the  passage  of  the  prohib- 
ited laws.  The  associated  idea  is  that  the  latter  member  of  th^  same 
clause  should  have  a  similar  effect  upon  the  subject-matter  to  which 
it  relates.  I  suppose  this  was  the  understanding  of  the  American 
people  when  they  adopted  the  constitution.  I  am  justified  in  this 
supposition  by  the  contemporary  construction  given  to  the  whole  of 
this  clause  by  that  justly  celebrated  work  styled  the  Federalist,  writ- 
ten at  the  time,  for  the  purpose  of  recommending  the  constitution  to 
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the  favor  and  acceptance  of  the  people.  In  No.  44,  p.  281,  com- 
menting upon  this  very  clause  and  all  its  members,  the  following 
observations  are  made :  <<  Bills  of  attainder,  ex  post  facto  laws,  and 
laws  impairing  the  obligation  of  contracts,  are  contrary  to  the  first 
principles  of  the  social  compact,  and  to  every  principle  of  sound 
legislation.  The  two  former  are  expressly  prohibited  by  the  declara- 
lions  prefixed  to  some  of  the  state  constitutions,  and  all  of  them  are 
prohibited  by  the  spirit  and  scope  of  these  fundamental  charters.'' 

Did  the  American  people  believe,  could  they  believe,  these  heavy 
denunciations  were  levelled  against  laws  which  fairly  pre- 
scribed 'and  plainly  pointed  out  to  the  people  rules  for  [  •330  ] 
their  future  conduct,  and  the  rights,  duties,  and  obligations 
growing  out  of  their  future  words  or  actions  ?  They  must  have 
understood  that  these  denunciations  were  just,  as  regarded  bills  of 
attainder  and  ex  post  facto  laws,  because  they  were  exercises  of 
arbitrary  power,  perverting  the  justice  and  order  of  existing  things 
by  the  reflex  action  of  these  laws.  And  would  they  not  naturally 
and  necessarily  conclude  the  denunciations  were  equally  just  as 
regarded  laws  passed  to  impair  the  obligation  of  existing  contracts, 
for  the  same  reason  ? 

The  writer  proceeds :  "  Our  own  experience  has  taught  us,  never- 
theless, that  additional  fences  against  these  dangers  ought  not  to  be 
omitted.  Very  properly,  therefore,  have  the  convention  added  this 
constitutional  bulwark  in  favor  of  personal  security  and  private 
rights ;  and  I  am  much  deceived  if  they  have  not,  in  so  doing,  as 
faithfully  consulted  the  genuine  sentiments  as  the  undoubted  interests 
of  their  constituents.  The  sober  people  of  America  are  weary  of 
the  tluctuating  policy  which  has  directed  the  public  councils.  They 
have  seen  with  regret  and  with  indignation,  that  sudden  changes 
and  legislative  interferences,  in  cases  aflfecting  personal  rights,  become 
jobs  in  the  hands  of  enterprising  and  influential  speculators,  and 
Bnares  to  the  more  industrious  and  less  informed  part  of  the  commu- 
nity. They  have  seen,  too,  that  one  legislative  interference  is  but 
the  link  of  a  long  chain  of  repetitions ;  every  subsequent  interference 
being  naturally  produced  by  the  effects  of  the  preceding.  They  very 
rightly  infer,  therefore,  that  some  thorough  reform  is  wanting,  which 
"vill  banish  speculations  on  public  measures,  inspire  a  general  pru- 
dence and  industry,  and  give  a  regular  course  to  the  business  of 
society." 

I  cannot  understand  this  language  otherwise  than  as  putting  bills 
of  attainder,  ex  post  facto  laws,  and  laws  impairing  the  obligation  of 
contracts,  all  upon  the  same  footing,  and  deprecating  them  all  for  the 
same  cause.     The.  language  shows  clearly  that  the  whole  clause 
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waa  understood,  at  the  time  of  the  adoption  of  the  constitationy  to 
have  been  introduced  into  the  instmment  in  the  very  same  spirit  and 
for  the  very  same  purpose,  namely,  for  the  protection  of  per- 
[  •  331  ]  sonal  •security  and  of  private  rights.  The  language  repels 
the  idea  that  the  member  of  the  clause  immediately  under 
consideration  was  introduced  into  the  constitution  upon  any  grand 
principle  of  national  policy,  independent  of  the  protection  of  private 
rights,  so  far  as  such  an  idea  can  be  repelled  by  the  total  omission 
to  suggest  any  such  independent  grand  principle  of  national  policy, 
and  by  placing  it  upon  totally  different  ground. 

It  proves  that  the  sages  who  formed  and  recommended  the  con- 
stitution to  the  favor  and  adoption  of  the  American  pe<^le,  did  not 
consider  the  protection  of  private  rights,  more  than  the  protection  of 
personal  security,  as  too  insignificant  for  their  serious  regard,  as  was 
urged  with  great  earnestness  in  argument  In  my  judgment,  the 
language  of  the  authors  of  the  Federalist  proves  that  they,  at  least, 
understood  that  the  protection  of  personal  security  and  of  private 
rights,  from  the  despotic  and  iniquitous  operation  of  retrospective 
legislation,  was,  itself,  and  alone,  the  grand  principle  intended  to  be 
established.  It  was  a  principle  of  the  utmost  importance  to  a  free 
people,  about  to  establish  a  national  government,  "to  establish  jus- 
tice," and  "  to  secure  to  themselves  and  their  posterity  the  blessings 
of  liberty."  This  principle  is,  I  think,  fully  and  completely  sustained 
by  the  construction  of  the  constitution  wliich  I  have  endeavored  to 
maintain. 

In  my  judgment,  the  most  natural  and  obvious  import  of  the 
words  themselves,  prohibiting  the  passing  of  laws  '*  impairing  the 
obligation  of  contracts ;"  the  natural  association  of  that  member  of 
the  clause  with  the  two  immediately  preceding  members  of  the  same 
dause,  forbidding  the  passing  of  "  bills  of  attainder  and  ex  past 
facto  laws ; "  the  consecutive  order  of  the  several  members  of  the 
clause ;  the  manifest  purposes  and  objects  for  which  the  whole  clause 
was  introduced  into  the  constitution,  and  the  contemporary  exposition 
of  the  whole  clause,  all  warrant  the  conclusion  that  a  State  has 
authority,  since  the  adoption  of  the  constitution,  to  pass  a  law 
whereby  a  contract  made  within  the  State,  after  the  passage  of  the 
law,  may  be  discharged,  upon  the  party  obtaining  a  certificate  of 
discharge,  as  an  insolvent,  in  the  manner  prescribed  by  the  law  of 
the  State. 

[  *332  1      *  Marshall,  C.  J.     It  is  weU  known  that  the  court  has 

been  divided  in  opinion  on  this  case.     Three  judges,  Mxt 

Justice  DuvALLy  Mr.  Justice  Stort,  and  myself,  do  not  concur  in 
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the  judgment  which  has  been  pronouncecL  We  have  taken  a 
different  view  of  tlie  very  interesting  question  which  has  been  dis- 
cussed with  so  much  tcdent,  as  well  as  labor,  at  the  bar,  and  I 
am  directed  to  state  the  course  of  reasoning  on  which  we  have 
fonned  the  opinion  that  the  discharge  pleaded  by  the  defendant  is 
no  bar  to  the  action.  « 

The  single  question  for  consideration,  is,  whether  the  act  of  the 
State  of  New  York  is  consistent  with  or  repugnant  to  the  constitu* 
tion  of  the  United  States. 

This  court  has  so  often  expressed  the  sentiments  of  profound  and 
respectful  reverence  with  which  it  approaches  questions  of  this  char^ 
acter,  as  to  make  it  nnnecessary  now  to  say  more  than  that,  if  it  be 
right  that  the  power  of  preserving  the  constitution  from  legislative 
infraction  should  reside  any  where,  it  cannot  be  wrong,  it  must  be 
right,  that  those  on  whom  the  delicate  and  important  duty  is  conferred 
should  perfomi  it  according  to  their  best  judgment. 

Much,  too,  has  beeil  said  concerning  the  principles  of  construe- 
tioQ  which  ought  to  be  applied  to  the  constitution  of  the  United 
States. 

On  this  subject,  also,  the  court  has  taken  such  frequent  occasion 
to  declare  its  opinion,  as  to  make  it  unnecessary,  at  least,  to  enter 
again  into  an  elaborate  discussion  of  it  To  say  that  the  intention 
of  the  instrument  must  prevail ;  that  this  intention  must  be  collected 
from  its  words ;  that  its  words  are  to  be  understood  in  that  sense  in 
which  they  are  generally  used  by  those  for  whom  the  instrument  was 
intended ;  that  its  provisions  are  neither  to  be  restricted  into  insignif- 
icance, nor  extended  to  objects  not  comprehended  in  them,  nor  con- 
templated by  its  framers ;  is  to  repeat  what  has  been  already  said 
more  at  large,  and  is  all  that  can  be  necessary. 

As  preliminary  to  a  more  particular  investigation  of  the  clause  in 
the  constitution,  on  which  the  case  now  under  consideration 
is  supposed  to  depend,  it  may  be  proper  to  inquire  *  how  f  *  333  ] 
far  it  is  affected  by  the  former  decisions  of  this  court 

In.  Stnrges  v.  Qrowninshield,  4  W.  122,  it  was  determined  that  an 
aet  which  discharged  the  debtor  from  a  contract  entered  into  previous 
to  its  passage,  was  repugnant  to  the  constitution.  The  reasoning 
which  conducted  the  court  to  that  conclusion  might,  perhaps,  con- 
duct it  further ;  and  with  that  reasoning,  (for  myself  alone  this  ex- 
pression is  used,)  I  have  never  yet  seen  cause  to  be  dissatisfied.  But 
that  decision  is  not  supposed  to  be  a  precedent  for  Ogden  v.  Saun- 
ders, because  the  two  cases  differ  from  each  other  in  a  material  fact ; 
and  it  is  a  general  rule,  expressly  recognized  by  the  court  in  Sturges 
V,  Ciowninshield,  that  the  positive  authority  of  a  decision  is  coex- 

17* 
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tensive  only  with  the  facts  on  which  it  is  made.  In  Storges  v. 
Crowninshield,  the  law  acted  on  a  contract  which  was  made  before 
its  passage;  in  this  case,  the  contract  was  entered  into  after  the 
passage  of  the  Jaw. 

In  M'Neal  v.  M'Millan,  4  W.  209,  the  contract,  though  subsequent 
to  the  passage  of  the  act^  was  made  ii;  a  different  State,  by  persons 
residing  in  that  State,  and,  consequently,  without  any  view  to  the 
law,  the  benefit  of  which  was  claimed  by  the  debtor. 

The  Farmers'  and  Mechanics'  Bank  of  Pennsylvania  v.  Smith,  6 
W.  131,  differed  from  Sturges  v.  Crowninshield  only  in  this,  that  the 
plaintiff  and  defendant  were  both  residents  of  the  State  in  which  the 
law  was  enacted,  and  in  which  it  was  applied.  The  court  was  of 
opinion  that  this  difference  was  unimportant. 

It  has  then  been  decided  that  an  act  which  discharges  the  debtor 
from  preexisting  contracts  is  void ;  and  that  an  act  which  operates 
on  future  contracts  is  inapplicable  to  a  contract  made  in  a  different 
State,  at  whatever  time  it  may  have  been  entered  into. 

Neither  of  these  decisions  comprehends  the  question  now  presented 
to  the  court     It  is,  consequently,  open  for  discussion. 

The  provision  of  .the  constitution  is  that  "  no  State  shall  pass  any 
law"  "impairing  the  obligation  of  contracts."  The  plaintiff  in 
error  contends  that  this  provision  inhibits  the  passage  of 
[  •  334  ]  retrospective  laws  only  —  of  such  as  act  on  contracts  *  in 
existence  at  their  passage.  The  defendant  in  error  main- 
tains that  it  comprehends  all  future  laws,  whether  prospective  or 
retrospective,  and  withdraws  every  contract  from  state  legislation, 
the  obligation  of  which  has  become  complete. 

That  there  is  an  essential  difference  i^  principle  between  laws 
which  act  on  past  and  those  which  act  on  future  contracts ;  that 
those  of  the  first  description  can  seldom  be  justified,  while  those  of 
the  last  are  proper  subjects  of  ordinary  legislative  discretion,  must  be 
admitted.  A  constitutional  restriction,  therefore,  on  the  power  to 
pass  laws  of  the  one  class,  may  very  well  consist  with  entire  legisla- 
tive freedom  respecting  those  of  the  other.  Yet,  when  we  consider 
the  nature  of  our  Union,  that  it  is  intended  to  make  us,  in  a  great 
measure,  one  people,  as  to  commercial  objects ;  that,  so  far  as  re- 
spects the  intercommunication  of  individuals,  the  lines  of  separation 
between  States  are,  in  many  respects,  obliterated ;  it  would  not  be 
matter  of  surprise  if,  on  the  delicate  subject  of  contracts  once  formed, 
the  interference  of  state  legislation  should  be  greatly  abridged  or 
entirely  forbidden.  In  the  nature  of  the  provision,  then,  there  seems 
to  be  nothing  which  ought  to  influence  our  construction  of  the 
words ;  and,  in  making  that  construction,  the  whole  clause,  which 
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eoDsists  of  a  single  sentence,  is  to  be  taken  together,  and  the  inten- 
tion is  to  be  collected  firom  the  whole. 

The  first  paragraph  of  the  tenth  section  of  the  first  article,  which 
comprehends  the  provision  under  consideration,  contains  an  enumer- 
ation of  those  cases  in  which  the  action  of  the  state  legislature  is 
entirely  prohibited.  The  second  enumerates  those  in  which  the  pro- 
hibition is  modified.  The  first  paragraph,  consisting  of  total  prohibi* 
tioDs,  comprehends  two  classes  of  powers.  Those  of  the  first  are 
political  and  general  in  their  nature,  being  an  exercise  of  sovereignty 
without  affecting  the  rights  of  individuab.  These  are,  the  powerB 
'^to  enter  into  any  treaty,  alliance,  or  confederation ;  grant  letters  of 
marque  or  reprisal,  coin  money,  emit  bills  of  credit" 

The  second  class  of  prohibited  laws  comprehends  those 
whose  operation  consists  in  their  action  on  *  individuals.  [  *  335  ] 
These  are  laws  which  make  any  thing  but  gold  and  silver 
coin  a  tender  in  payment  of  debts,  bills  of  attainder,  ez  post  facto 
laws,  or  laws  impairing  the  obligation  of  contracts,  or  which  grant 
any  title  of  nobility. 

In  all  these  cases,  whether  the  thing  prohibited  be  the  exercise  of 
mere  political  power,  or  legislative  action  on  individuals,  the  prohibi- 
tion is  complete  and  total.  There  is  no  exception  from  it.  Legisla- 
tion of  every  description  is  comprehended  within  it  A  State  is  as 
entirely  forbidden  to  pass  laws  impairing  the  obligation  of  contracts, 
as  to  make  treaties,  or  coin  money.  The  question  recurs,  what  is  a 
law  impairing  the  obligation  of  contracts  ? 

In  solving  this  question,  all  the  acumen  which  controversy  can 
give  to  the  human  mind,  has  been  employed  in  scanning  the  whole 
sentence,  and  every  word  of  it  Arguments  have  been  drawn  firom 
the  context,  and  from  the  particular  terms  in  which  the  prohibition  is 
expressed,  for  the  purpose,  on  the  one  part,  of  showing  its  applioa- 
tion  to  all  laws  which  act  upon  contracts,  whether  prospectively  or 
retrospectively ;  and,  on  the  other,  of  limiting  it  to  laws  which  act 
on  contracts  previously  formed. 

The  first  impression  which  the  words  make  on  the  mind,  would 
probably  be  that  the  prohibition  was  intended  to  be  general.  A  con- 
tract is  commonly  understood  to  be  the  agreement  of  the  parties ; 
and,  if  it  be  not  illegal,  to  bind  them  to  the  extent  of  their  stipula- 
tions. It  requires  reflection,  it  requires  some  intellectual  effort,  to 
efface  this  impression,  and  to  come  to  the  conclusion  that  the  words 
contract  and  obligation,  as  used  in  tfie  constitution,  are  not  used  in 
this  sense.  If,  however,  the  result  of  this  mental  efibrt,  fairly  made^ 
be  the  correction  of  this  impression,  it  ought  to  be  corrected. 

So  much  of  this  prohibition  as  restrains  the  power  of  the  States  to 
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ponieh  offenders  in  criminal  cases,  the  prohibition  to  pass  bills  of  at- 
tainder and  ex  post  facto  laws,  is,  in  its  very  t^rms,  confined  to  pre* 
existing  cases.  A  bill  of  attainder  can  be  only  for  crimes  already 
committed ;  and  a  law  is  not  ex  post  faclOy  unless  it  looks  back  to 
an  act  done  before  its  passage.  Language  is  incapable  of  express- 
ing, in  plainer  terms,  that  the  mind  of  the  convention  was 
[  *  336  ]  directed  to  retroactive  *  legislation.  The  thing  forbidden  is 
retroaction.  But  that  part  of  the  clause  which  relates  to 
the  civil  transactions  of  individuals  is  expressed  in  more  general 
terms ;  in  terms  which  comprehend,  in  their  ordinary  signification, 
cases  which  occur  after,  as  well  as  those  which  occur  before,  the 
passage  of  the  act  It  forbids  a  State  to  make  any  thing  but  gold 
and  silver  coin  a  tender  in  payment  of  debts,  or  to  pass  any  law  im- 
pairing the  obligation  of  contracts.  These  prohibitions  relate  to 
kindred  subjects.  They  contemplate  legislative  interference  with 
private  rights,  and  restrain  that  interference.  In  construing  that 
part  of  the  clause  which  respects  tend^  laws,  a  distinction  has  never 
been  attempted  between  debts  existing  at  the  time  the  law  may  be 
passed,  and  debts  afterwards  created.  The  prohibition  has  been  con- 
sidered as  total ;  and  yet  the  difference  in  principle  between  making 
property  a  tender  in  payment  of  debts,  contracted  after  the  passage 
of  the  act,  and  discharging  those  debts  without  payment,  or  by  the 
surrender  of  property,  between  an  absolute  right  to  tender  in  pay- 
ment, and  a  contingent  right  to  tend^  in  payment,  or  in  discharge 
of  the  debt,  is  not  clearly  discernible.  Nat  is  the  difference  in  lan- 
guage BO  obvious,  as  to  denote  plainly  a  difference  of  intention  in 
the  framers  of  the  instrument.  ^<  No  State  shall  make  any  thing  but 
gold  and  silver  coin  a  tender  in  payment  of  debts."  Does  the  word 
"  debts "  mean,  generaUy,  those  due  when  the  law  applies  to  the 
case,  or  is  it  Umited  to  debts  due  at  the  passage  of  the  act  ?  The 
same  train  of  reasoning  which  would  confine  the  subsequent  words 
to  contracts  existing  at  the  passage  of  the  law,  would  go  far  in'  con- 
fining these  words  to  debts  existing  at  that  time.  Yet,  this  distinc- 
tion has  never,  we  believe,  occurred  to  any  person.  How  soon  it  may 
occur  is  not  for  us  to  determine.  We  think  it  would  unquestionably 
defeat  the  object  of  the  clause. 

The  counsel  for  the  plaintiff  insist  that  the  word  <^  impairing,'*  in 
the  present  tense,  limits  the  signification  of  the  provision  to  the 
(operation  of  the  act  at  the  time  of  its  passage  ;  that  no  law  can  be 
accurately  said  to  impair  the  obligation  of  contracts,  un- 
[  •  337  ]  less  the  contracts  exist  at  the  time.    •  The  law  cannot  im- 
pair what  does  not  exist     It  cannot  act  on  nonentities. 
There  might  be  weight  in  this  argument,  if  the  prohibited  laws 
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were  such  only  as  operated  of  themselves,  and  immediately  on  the 
contract  But  insolvent  laws  are  to  operate  on  a  future,  contingent, 
unforeseen  event  The  time  to  which  the  word  "impairing"  applies, 
IB  not  the  time  of  the  passage  of  the  act,  but  of  its  action  on  the 
contract  That  is,  the  time  present  in  contemplation  of  the  prohibi- 
tion. The  law,  at  its  passage,  has  no  effect  whatever  on  the  con- 
tract. Hius,  if  a  note  be  given  in  New  York,  for  the  payment  of 
money,  and  th^  debtor  removes  out  of  that  State  into  Connecticut, 
and  becomes  insolvent,  it  is  not  pretended  that  his  debt  can  be  dis- 
charged by  the  law  of  New  York.  Consequently,  that  law  did  not 
operate  on  the  contract  at  its  formation.  When,  then,  does  its 
operation  commence  ?  We  answer,  when  it  is  applied  to  the  con- 
liact  Then,  if  ever,  and  not  till-  then,  it  acts  on  the  contract,  and 
becomes  a  law  impairing  its  obligation.  Were  its  constitutionality, 
Mrith  respect  to  previous  contracts,  to  be  admitted,  it  would  not 
impair  their  obligation  until  an  insolvency  should  take  place,  and  a 
certificate  of  discharge  be  granted.  Till  these  events  occur,  its  im- 
pairing faculty  is  suspended.  A  law,  then,  of  this  description,  if  it 
derogates  from  the  obligation  of  a  contract,  when  applied  to  it,  is, 
grammatically  speaking,  as  much  a  law  impairing  that  obligation, 
though  made  previous  to  its  formation,  as  if  made  subsequently. 

A  question  of  more  difficulty  has  been  pressed  with  great  earnest- 
ness. It  is,  what  is  the  original  obligation  of  a  contract  made  after 
the  passage  of  such  an  act  as  the  insolvent  law  of  New  York  ?  Is 
it  unconditional  to  perform  the  very  thing  stipulated,  or  is  the  condi- 
tion implied  that,  in  the  event  of  insolvency,  the  contract  shall  be 
satisfied  by  the  surrender  of  property?  The  original  obligation, 
whatever  that  may  be,  must  be  preserved  by  the  constitution.  Any 
law  which  lessens  must  impair  it 

All  admit  that  the  constitution  refers  to  and  preserves  the 
legal,  not  the  moral  obligation  of  a  contract  *  Obligations  [  *  338  ] 
pnrely  moral  are  to  be  enforced  by  the  operation  of  internal 
and  invisible  agents,  not  by  the  agency  of  human  laws.  The  re- 
straints imposed  on  States  by  the  constitution  are  intended  for  those 
objects  which  would,  if  not  restrained,  be  the  subject  of  state  legis- 
lation. What,  then,  was  the  original  legal  obUgation  of  the  contract 
now  under  the  consideration  of  the  court  ? 

The  plaintiff  insists  that  the  law  enters  into  the  contract  so  com- 
pletely as  to  become  a  constituent  part  of  it.  That  it  is  to  be  con- 
strued as  if  it  contained  an  express  stipulation  to  be  discharged, 
should  the  debtor  become  insolvent,  by  the  surrender  of  all  his  prop- 
erty for  the  benefit  of  his  creditors^  in  pursuance  of  the  act  of  the 
le^alatore. 
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This  is,  unquestionably,  pressing  the  argument  very  far ;  and  the 
establishment  of  the  principle  leads  inevitably  to  consequences  which 
would  afl'ect  society  deeply  and  seriously. 

Had  an  express  condition  been  inserted  in  the  contract,  declaring 
.that  the  debtor  might  be  discharged  from  it  at  any  time,  by  surren- 
dering all  his  property  to  his  creditors,  this  condition  would  have 
bound  the  creditor.  It  would  have  constituted  the  obligation  of  his 
contract ;  and  a  legislative  act,  annulling  the  condition,  would  im- 
pair  the  contract.  Such  an  act  would,  as  is  admitted  by  all,  be 
unconstitutional,  because  it  operates  on  preexisting  agreements.  If 
a  law  authorizing  debtors  to  discharge  themselves  from  their  debts 
by  surrendering  their  property,  enters  into  the  contract  and  forms  a 
part  of  it,  if  it  is  equivalent  to  a  stipulation  between  the  parties,  no 
repeal  of  the  law  can  aflfect  contracts  made  during  its  existence. 
The  effort  to  give  it  that  effect  would  impair  their  obligation.  The 
counsel  for  the  plaintiff  perceive  and  avow  this  consequence,  in  effect, 
when  they  contend  that,  to  deny  the  operation  of  the  law  on  the  con- 
tract under  consideration,  is  to  impair  its  obligation.  Are  gentlemen 
prepared  to  say  that  an  insolvent  law,  once  enacted,  must,  to  a  con- 
siderable extent,  be  permanent?  That  the  legislature  is  incapable  of 
varying  it,  so  far  as  respects  existing  contracts  ? 

So,  too,  if  one  of  the  conditions  of  an  obligation  for  the  pay- 
ment of  money  be,  that,  on  the  insolvency  of  the  obligor, 
[  •  339  ]  •  or  on  any  event  agreed  on  by  the  parties,  he  should  be  at 
liberty  to  discharge  it  by  the  tender  of  all  or  part  of  his 
property,  no  question  could  exist  respecting  the  validity  of  the  con- 
tract, or  respecting  its  security  from  legislative  interference.  If  it 
should  be  determined  that  a  law  authorizing  the  same  tender,  on  the 
same  contingency,  enters  into  and  forms  a  part  of  the  contract,  then 
a  tender  law,  though  expressly  forbidden,  with  an  obvious  view  to 
its  prospective  as  well  as  retrospective  operation,  would,  by  becom- 
ing the  contract  of  the  parties,  subject  all  contracts  made  after  its 
passage  to  its  control.  If  it  be  said  that  such  a  law  would  be 
obviously  unconstitutional  and  void,  and,  therefore,  could  not  be  a 
constituent  part  of  the  contmct,  we  answer  that,  if  the  insolvent  law 
be  unconstitutional,  it  is  equally  void,  and  equally  incapable  of  be- 
coming, by  mere  implication,  a  part  of  the  contract  The  plainness 
of  the  repugnancy  does  not  change  the  question.  That  may  be  very 
clear  to  one  intellect,  which  is  far  from  being  so  to  another.  The  law 
now  under  consideration  is,  in  the  opinion  of  one  party,  clearly  cop- 
sistent  with  the  constitution,  and,  in  the  opinion  of  the  other,  as 
clearly  repugnant  to  it.  We  do  not  admit  the  correctness  of  that 
reasoning  which  would  settie  this  question,  by  introducing  into  the 
contract  a  stipulation  not  admitted  by  the  parties. 
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This  idea  admits  of  being  pressed  still  farther.  If  one  law  enters 
iDto  all  subsequent  contracts,  so  does  every  other  law  which  relates 
to  the  subject.  A  legislative  act,  then,  declaring  that  aU  contracts 
should  be  subject  to  legislative  control,  and  should  be  discharged  as 
the  legislature  might  prescribe,  would  become  a  component  part  of 
every  contract,  and  be  one  of  its  conditions.  Thus,  one  of  the  most 
important  features  in  the  constitution  of  the  United  States,  one  which 
the  state  of  the  times  most  urgently  required,  one  on  which  the  good 
and  the  wise  reposed  confidently  for  securing  the  prosperity  and  har* 
mony  of  our  citizens,  would  lie  prostrate,  and  be  construed  into  an 
inanimate,  inoperative,  unmeaning  clause. 

Gentlemen  are  struck  with  the  enormity  of  this  result,  and  deny 
that  their  principle  leads  to  it  They  distinguish,  or  at- 
tempt to  distinguish,  between  the  incorporation  of  a  *  gen-  [  *  340  ] 
end  law,  such  as  has  been  stated,  and  the  incorporation  of  a 
particular  law,  such  as  the  insolvent  law  of  New  York,  into  the  con- 
tract But  will  reason  sustain  this  distinction  ?  They  say  that 
men  cannot  be  supposed  to  agree  to  so  indefinite  an  article  as  such 
a  general  law  would  be,  but  may  well  be  supposed  to  agree  to 
an  article,  reasonable  in  itself,  and  the  full  extent  of  which  is  under- 
stood. 

But  the  principle  contended  for  does  not  make  the  insertion  of 
this  new  term  or  condition  into  the  contract  to  depend  upon  its 
reasonableness.  It  is  inserted  because  the  legislature  has  so  enacted. 
If  the  enactment  of  the  legislature  becomes  a  condition  of  the  con- 
tract because  it  is  an  enactment,  then  it  is  a  high  prerogative, 
indeed,  to  decide  that  one  enactment  shall  enter  the  contract,  while 
another,  proceeding  firom  the  same  authority,  shall  be  excluded 
from  it 

The  counsel  for  the  plaintiff  illustrates  and  supports  this  position 
by  several  legal  principles,  and  by  some  decisions  of  this  court,  which 
have  been  relied  on  as  being  applicable  to  it 

The  first  case  put  is  interest  on  a  bond,  payable  on  demand,  which 
does  not  stipulate  interest  This,  he  says,  is  not  a  part  of  the  rem- 
edy, but  a  new  term  in  the  contract 

Let  the  correctness  of  this  averment  be  tried  by  the  course  of  pro- 
ceeding in  such  cases. 

The  failure  to  pay,  according  to  stipulation,  is  a  breach  of  the  con- 
tract, and  the  means  used  to  enforce  it  constitute  the  remedy  which 
society  affords  the  injured  party.  K  the  obligation  contains  a  pen- 
alty, this  remedy  is  universally  so  regulated  that  the  judgment  shall 
be  entered  for  the  penalty,  to  be  discharged  by  the  payment  of  the 
principal  and  interest     But  the  case  on  which  counsel  has  reasoned 
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is  a  single  bill.  In  this  case,  the  party  who  has  broken  his  contract 
is  liable  for  damages.  The  proceeding  to  obtain  those  damages  is 
as  mach  a  part  of  the  remedy  as  the  proceeding  to  obtain  the  debt 
They  are  claimed  in  the  same  declaration,  and  as  being  distinct 
from  each  other.  The  damages  must  be  assessed  by  a  jnry ;  whereas, 
if  inteiest  formed  a  part  of  the  debt,  it  wotdd  be  recovered  as  part 
of  it.     The  declaration  would  claim  it  as  a  part  of  the  debt ;  and 

yet,  if  a  suitor  were  to  declare  on  such  a  bond  as  contain- 
[  *  341  ]  ing  this  new  term  *  for  the  payment  of  interest,  he  would 

not  be  permitted  to  give  a  bond  in  evidence,  in  which  this 
supposed  term'  was  not  written.  Any  law  regulating  the  proceed- 
ings of  courts  on  this  subject,  would  be  a  law  regulating  the 
remedy. 

The  liability  of  the  drawer  of  a  bill  of  exchange,  stands  upon  the 
same  principle  with  every  other  implied  contract  He  has  received 
the  money  of  the  person  in  whose  favor  the  bill  is  drawn,  and  prom* 
ises  that  it  shall  be  returned  by  the  drawee.  If  the  drawee  fail  to 
pay  the  bill,  then  the  promise  of  the  drawer  is  broken,  and  for  this 
breach  of  contract  he  is  liable.  The  same  principle  applies  to  the 
indorser.  His  contract  is  not  written,  but  his  name  is  evidence  of 
his  promise  that  the  bill  shall  be  paid,  and  of  his  having  received 
value  for  it  He  is,  in  effect,  a  new  drawer,  and  has  made  a  new 
contract  The  law  does  not  require  that  this  contract  shall  be  in 
writing;  and,  in  determining  what  evidence  shall  be  sufficient  to 
prove  it,  does  not  introduce  new  conditions  not  actually  made  by  the 
parties.  The  same  reasoning  applies  to  the  principle  which  requires 
notice.  The  original  contract  is  not  written  at  large.  It  ie  founded 
on  the  acts  of  the  parties,  and  its  extent  is  mesism^d  by  those  acts. 
A  draws  on  B  in  favor  of  C,  for  value  received.  The  bill  is  evidence 
that  he  has  received  value,  and  has  promised  that  it  shall  be  paid 
He  has  funds  in  the  hands  of  the  drawer,  and  has  a  right  to  expect 
that  his  promise  will  be  performed.  He  has,  also,  a  right  to  expect 
notice  of  its  non-performance,  because  his  conduct  may  be  materially 
influenced  by  this  failure  of  the  drawee.  He  ought  to  ha^<e  notice 
that  his  bill  is  disgraced,  because  this  notice  enables  him  to  take 
measures  for  his  own  security.  It  is  reasonable  that  he  should  stipu- 
late for  this  notice,  and  the  law  presumes  that  he  did  stipulate  for  it 
A  great  mass  of  human  transactions  depends  upon  implied  con- 
tracts ;  upon  contracts  which  are  not  written,  but  which  grow  out  of 
the  acts  of  the  parties.  In  such  cases  the  parties  are  supposed  to 
have  made  those  stipulations,  which,  as  honest,  fair,  and  just  men, 
they  ought  to  have  made.  When  the  law  assumes  that  they  have 
made  these  stipulations,  it  does  not  vary  their  contract,  or  introduce 
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new  terms  into  it,  but  declares  that  certain  acts,  unexplained 
by  compact,  impose  *  certain  duties,  and  that  the  parties  [  *  342  ] 
had  stipulated  for  their  performance.     The  difference  is  ob- 
vious between  this  and  the  introduction  of  a  new  condition  into  a 
contract  drawn  out  in  writing,  in  which  the  parties  have  expressed 
every  thing  that  is  to  be  done  by  either. 

llie  usage  of  banks,  by  which  days  of  grace  are  allowed  on  notes 
payable  and  negotiable  in  bank,  is  of  the  same  character.  Days  of 
grace,  from  their  very  term,  originate  partly  in  convenience,  and 
partly  in  the  indulgence  of  the  creditor.  By  the  terms  of  the  note, 
the  debtor  has  to  the  last  hour  of  the  day  on  which  it  becomes  pay- 
able, to  comply  with  it;  and  it  would  often  be  inconvenient  to  take 
any  steps  after  the  close  of  day.  It  is  often  convenient  to  postpone 
subsequent  proceedings  till  the  next  day.  Usage  has  extended  this 
time  of  grace  generally  to  three  days,  and  in  some  banks  to  four. 
This  usage  is  made  a  part  of  the  contract,  not  .by  the  interference  of 
the  legislature,  but  by  the  act  of  the  parties.  The  case  cited  from 
9  W.  581,  Benner  v.  Bank  of  Columbia,  is  a  note  discounted  in  bank. 
In  all  such  cases  the  bank  receives  and  the  maker  of  the  note  pays 
interest  for  the  days  of  grace.  This  would  be  illegal  and  usurious, 
if  the  money  was  not  lent  for  these  additional  days.  The  extent  of 
the  loan,  therefore,  is  regulated  by  the  act  of  the  parties,  and  this 
part  of  the  contract  is  founded  on  their  act  Since,  by  contract,  the 
maker  is  not  liable  for  his  note  until  the  days  of  grace  axe  expired, 
be  has  not  broken  his  contract  until  they  expire.  The  duty  of  giving 
notice  to  the  indorser  of  his  failure,  does  not  arise  until  the  failure 
has  taken  (dace ;  and,  consequently,  the  [vomise  of  the  bank  to  give 
such  notice  is  performed,  if  it  be  given  when  the  event  has  happened. 

The  case  of  the  Bank  of  Columbia  v.  Okley,  4  W.  235,  was  one 
in  which  the  legislature  had  given  a  summary  remedy  to  the  bank 
fcT  a  broken  contract,  and  had  placed  that  remedy  in  the  hands  of 
the  bank  itself.  The  case  did  not  turn  on  the  question  wbeth^  the 
law  of  Maryland  was  introduced  into  the  contract,  but  whether  a 
party  might  not,  by  his  own  conduct,  renounce  his  claim  to  the  trial 
by  juiy  in  a  particular  case.  The  court  likened  it  to  submissions  to 
arbitration,  and  to  stipulation  and  forthcoming  bonds.  The 
piinciple  settled  *in  that  case  is,  that  a  party  may  renounce  [  *  343  ] 
a  benefit,  and  that  Okley  had  exercised  this  right. 

The  cases  from  Strange  and  East  turn  upon  a  principle  which  is 
generally  recognized,  but  which  is  entirely  distinct  from  that  which 
they  are  dted  to  support  It  is,  that  a  man  who  is  discharged  by  the 
tdbimali  of  his  own  country,  acting  under  its  laws,  may  plead  that 
discharge  in  any  other  ooontry.    The  principle  is,  that  laws  act  upon 
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a  contract,  not  that  they  enter  into  it  and  become  a  stipalation  of 
the  parties.  Society  affords  a  remedy  for  breaches  of  contract  If 
that  remedy  has  been  applied,  the  claim  to  it  is  extingoished.  The 
external  action  of  law  upon  contracts,  by  administering  the  remedy 
for  their  breach,  or  otherwise,  is  the  usual  exerdse  of  legislative 
power.  The  interference  with  those  contracts,  by  introducing  con- 
ditions into  them  not  agreed  to  by  the  parties,  would  be  a  very  un- 
usual and  a  very  extraordinary  exercise  of  the  legislative  power, 
which  ought  not  to  be  gratuitously  attributed  to  laws  that  do  not 
profess  to  claim  it  If  the  law  beconles  a  part  of  the  contract,  change 
of  place  would  not  expunge  the  condition.  A  contract  made  in  New 
York  would  be  the  same  in  any  other  Stata  as  in  New  York,  and 
would  still  retain  the  stipulation  originally  introduced  into  it,  that 
the  debtor  should  be  discharged  by  the  surrender  of  his  estate* 

It  is  not,  we  think,  true  that  contracts  are  entered  into  in  contem- 
plation of  the  insolvency  of  the  obligor.  They  are  framed  with  the 
expectation  that  they  will  be  UteraUy  performed.  Insolvency  is  un- 
doubtedly a  casualty  which  is  possible,  but  is  never  expected*  In  the 
ordinary  course  of  human  transactions,  if  even  suspected,  provision 
is  made  for  it  by  taking  security  against  it  When  it  comes  unlocked 
for,  it  would  be  entirely  contrary  to  reason  to  consider  it  as  a  part  of 
the  contract 

We  have,  then,  no  hesitation  in  saying  that,  however  law  may  act 
upon  contracts,  it  does  not  enter  into  them,  and  become  a  part  of  the 
agreement  The  effect  of  such  a  principle  would  be  a  mischievous 
abridgment  of  legislative  power  over  subjects  within  the  proper  juris- 
diction of  States,  by  arresting  their  power  to  repeal  or  modify  such 

laws  with  respect  to  existing  contracts. 
[  *  344  ]  *  But,  although  the  argument  is  not  sustainable  in  this 
form,  it  assumes  another  in  which  it  is  more  plausible.  Con- 
tract, it  is  said,  being  the  creature  of  society,  derives  its  obligation 
from  the  law ;  and,  although  the  law  may  not  enter  into  the  agree- 
ment so  as  to  form  a  constituent  part  of  it,  still,  it  acts  externally 
upon  the  contract,  and  determines  how  far  the  principle  o£  coercion 
shall  be  applied  to  it ;  and  this  being  universally  understood,  no  in- 
dividual can  complain  justiy  of  its  application  to  himself,  in  a  case 
where  it  was  known  when  the  contract  was  formed. 

This  argument  has  been  illustrated  by  references  to  the  statutes  of 
frauds,  of  usury,  and  of  limitations.  The  construction  of  the  words 
in  the  constitution,  respecting  contracts,  for  which  the  defendants 
contend,  would,  it  has  been  said,  withdraw  all  these  subjects  from 
state  legislation.  The  acknowledgment  that  they  remain  within  it, 
is  urged  as  an  admission  that  contract  is  not  withdrawn  by  the  con- 
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stitatioii,  bat  remains  under  state  control,  subject  to  this  restriction 
only,  that  no  law  shall  be  passed  impairing  the  obligation  of  contracts 
in  existence  at  its  passage. 

The  defendants  maintain  that  an  error  lies  at  the  very  foundation 
of  this  argument.  It  assumes  that  contract  is  the  mere  creature  of 
society,  and  derives  all  its  obligation  from  human  legislation.  That 
it  is  not  the  stipulation  an  individual  makes  which  binds  him,  but 
some  declaration  of  the  supreme  power  of  a  State  to  which  he  be- 
longs, that  he  shall  perform  what  be  has  undertaken  to  perform. 
That,  though  this  original  declaration  may  be  lost  in  remote  antiquity, 
it  must  be  presumed  as.the  origin  of  the  obligation  of  contracts.  This 
postulate  the  defendants  deny,  and,  we  think,  with  great  reason. 

It  is  an  argument  of  no  inconsiderable  weight  against  it,  that  we 
find  no  trace  of  such  an  enactment!  So  far  back  as  human  research 
carries  us,  we  find  the  judicial  power  as  a  part  of  the  executive,  ad-, 
ministering  justice  by  the  application  of  renjedies  to  violated  rights 
or  broken  contracts.  We  find  that  power  applying  these  remedies 
on  the  idea  of  a  preexisting  obligation  on  every  man  to  do  what  he 
has  promised  on  consideration  to  do ;  that  the  breach  of  this  obliga- 
tion is  an  injury  for  which  the  injured  party  has  a  just 
claim  *to  compensation,  and  that  society  ought  to  afford  [  *  345  ] 
him  a  remedy  for  that  injury.  We  find  allusions  to  the 
mode  of  acquiring  property,  but  we  find  no  allusion,  from  the  earliest 
time,  to  any  supposed  act  of  the  governing  power  giving  obligation 
to  contracts.  On  the  contrary,  the  proceedings  respecting  them  of 
which  we  know  any  thing,  evince  the  idea  of  a  preexisting  intrinsic 
obligation  which  human  law  enforces.  If,  on  tracing  the  right  to 
contract,  and  the  obligations  created  by  contract,  to  their  source,  we 
find  them  to  exist  anterior  to  and  independent  of  society,  we  may 
leasonably  conclude  that  those  original  and  preexisting  principles  are, 
like  many  other  natural  rights,  brought  with  man  into  society ;  and, 
although  they  may  be  controlled,  are  not  given  by  human  legis- 
lation. 

In  the  rudest  state  of  nature  a  man  governs  himself,  and  labors  for 
ids  own  purposes.  That  which  he  acquires  is  his  own,  at  least  while 
in  his  possession,  and  he  may  transfer  it  to  another.  This  transfer 
passes  his  right  to  that  other.  Hence  the  right  to  barter.  One  man 
may  have  acquired  more  skins  than  are  necessary  for  his  protection 
from  the  cold ;  another  more  food  than  is  necessary  for  his  immediate 
use.  They  agree  each  to  supply  the  wants  of  the  other  from  his 
surplus.  Is  this  contract  without  obligation  ?  If  one  of  them,  having 
received  and  eaten  the  food  he  needed,  refuses  to  deliver  the  skin, 
may  not  the  of  her  rightfully  compel  him  to  deliver  it?     Or  two  per^ 
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8on9  agree  to  unite  their  strength  and  skill  to  hunt  together  for  theii 
mutual  advantage,  engaging  to  divide  the  animal  they  shall  masfter. 
Can  one  of  them  rightfully  take  the  whole?  or,  should  he  attempt  it, 
may  not  the  other  force  him  to  a  division  ?  If  the  answer  to  these 
questions  must  affirm  the  duty  of  keeping  faith  between  these  par- 
ties, and  the  right  to  enforce  it  if  violated,  the  answer  admits  the 
obligation  of  contracts,  because,  upon  that  obligation  depends  the 
right  to  enforce  them.  Superior  strength  may  give  the  power,  but 
cannot  give  the  right  The  rightfulness  of  coercion  must  depend  on 
the  preexisting  obligation  to  do  that  for  vriiich  compulsion  is  used. 
It  is  no  objection  to  the  principle,. that  the  injured  party 
[  •  346  ]  maybe  the  weakest.  In  society,  the  •wrongdoer  may  be 
too  powerful  for  the  law.  He  may  deride  its  coercive 
power,  yet  his  contracts  are  obligatory ;  and,  if  society  acquire  the 
power  of  coercion,  that  power  will  be  applied  without  previously 
enacting  that  his  contract  is  obligatory. 

Independent  nations  are  individuals  in  a  state  of  nature.  Whence 
is  derived  the  obligation  of  their  contracts  ?  They  admit  the  existence 
of  no  superior  legislative  power  which  is  to  give  them  validity,  yet 
their  validity  is  acknowledged  by  aU.  If  one  of  these  contracts  be 
broken,  all  admit  the  right  of  the  injured  party  to  demand  reparation 
for  the  injury,  and  to  enforce  that  reparation  if  it  be  withheld.  He 
may  not  have  the  power  to  enforce  it,  but  the  whole  civilized  world 
concurs  in  sajring  that  the  power,  if  possessed,  is  rightfully  used. 

In  a  state  of  nature,  these  individuals  may  contract,  their  contracts 
are  obligatory,  and  force  may  rightfully  be  employed  to  coerce  the 
party  who  has  broken  his  engagement. 

What  is  the  effect  of  society  upon  these  rights  ?  When  men  unite 
together  and  form  a  government,  do  they  surrender  their  right  to 
contract,  as  well  as  their  right  to  enforce  the  observance  of  contracts? 
For  what  purpose  should  they  make  this  surrender  ?  Grovernment 
cannot  exercise  this  power  for  individuals.  It  is  better  that  they 
should  exercise  it  for  themselves.  For  what  purpose,  then,  should 
the  surrender  be  made  ?  It  can  only  be,  that  government  may  give 
it  back  again.  As  we  have  no  evidence  of  the  surrender,  or  of  the 
restoration  of  the  right ;  as  this  operation  of  surrender  and  restoration 
would  be  an  idle  and  useless  ceremony,  the  rational  inference  seems 
to  be  that  neither  has  ever  been  made ;  that  individuals  do  not  de» 
rive  from  government  their  right  to  contract,  but  bring  that  right  with 
them  into  society;  that  obligation  is  not  conferred  on  contracts  by 
positive  law,  but  is  intrinsic,  and  is  conferred  by  the  act  of  the  par- 
ties. This  results  from  the  right  which  every  man  retains  to  acquire 
property,  to  dispose  of  that  {Nroperty  according  to  his  own  judgment, 
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and  to  pledge  himself  for  a  fntnre  act.  These  rights  are  not  given  by 
sodety,  but  are  brought  into  it.  The  right  of  coercion  is 
*  necessarily  surrendered  to  government,  and  this  surrender  [  *  347  ] 
imposes  on  government  the  correlative  duty  of  furnishing  a 
remedy*  The  right  to  regulate  contracts,  to  prescribe  rules  by  which 
they  shall  be  evidenced,  to  prphibit  such  as  may  be  deemed  mis- 
chievous, is  unquestionable,  and  has  been  universally  exercised.  So 
fax  as  this  power  has  restrained  the  original  right  of  individuals  to 
oiiid  themselves  by  contract,  it  is  rQ3trained ;  but  beyond  these  actual 
restraints  the  original  power  remains  unimpaired. 

This  reasoning  is,  undoubtedly,  much  strengthened  by  the  author- 
ity of  those  writers  on  natural  and  national  law,  whose  opinions  have 
been  viewed  with  profound  respect  by  the  wisest  men  of  the  present 
and  of  past  ages. 

Supposing  the  obligation  of  the  contract  to  be  derived  from  the 
agreement  of  the  parties,  we  will  inquire  how  far  law  acts  externally 
on  it,  and  may  control  that  obligation.  That  law  may  have,  on 
future  contracts,  all  the  effect  which  the  counsel  for  the  plaintiff  in 
enror  claim,  will  not  be  denied.  That  it  is  capable  of  discharging 
the  debtor,  under  the  circumstances  and  on  the  conditions  prescribed 
in  the  statute  which  has  been  pleaded  in  this  case,  will  not  be  con- 
troverted. But  as  this  is  an  operation  which  was  not  intended  by 
the  parties,  nor  contemplated  by  them,  the  psurticular  act  can  be  en- 
titled to  this  operation  only  when  it  has  the  full  force  of  law.  A  law 
may  determine  the  obligation  of  a  contract  on  the  happening  of  a 
contingency,  because  it  is  the  law.  If  it  be  not  the  law,  it  cannot 
have  this  effect  When  its  existence  as  law  is  denied,  that  existence 
cannot  be  proved  by  showing  what  are  the  qualities  of  a  law.  Law 
has  been  defined  by  a  writer,  whose  definitions  especially  have  been 
the  theme  of  almost  universal  panegyric,  "to  be  a  rule  of  civil  con- 
duct prescribed  by  the  supreme  power  in  a  state."  In  our  system, 
the  legislature  of  a  State  is  the  supreme  power,  in  all  cases  where 
its  action  is  not  restrained  by  the  constitution  of  the  United  States. 
Where  it  is  so  restrained,  the  legislature  ceases  to  be  the  supreme 
power,  and  its  acts  are  not  law.  It  is,  then,  begging  the  question  to 
say  that,  because  contracts  may  be  discharged  by  a  law  previously 
enacted,  this  contract  may  be  discharged  by  this  act  of  the 
legidature  of  New  York;  for  the  question  •returns  upon  [  •  348  ] 
ns,  is  this  act  a  law?  Is  it  consistent  with  or  repugnant 
to  the  constitution  of  the  United  States?  This  question  is  to  be 
solved  only  by  the  constitution  itself. 

In  examining  it,  we  readily  admit  that  the  whole  subject  of  con^ 
tracts  is  under  the  control  of  society,  and  that  all  the  power  of  society 
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over  it  resides  in  the  state  legislatures,  except  in  those  special  cases 
where  restraint  is  imposed  by  the  constitution  of  the  United  States. 
The  particular  restraint  now  under  consideration  is  on  the  power  to 
impair  the  obligation  of  contracts.  The  extent  of  this  restraint  can- 
not be  ascertained  by  showing  that  the  legislature  may  prescribe  the 
circumstances  on  which  the  original  validity  of  a  contract  shall  be 
made  to  depend  K  the  legislative  will  be,  that  certaLi  agreements 
shall  be  in  writing,  that  they  shall  be  sealed,  that  they  shall  be  at- 
tested by  a  certain  number  of  witnesses,  that  they  shall  be  recorded, 
or  that  they  shall  assume  any  prescribed  form  before  they  become 
obligatory,  all  these  are  regulations  which  society  may  rightfully 
make,  and  which  do  not  come  within  the  restrictions  of  the  constita* 
tion,  because  they  do  not  impair  the  obligation  of  the  contract  The 
obligation  must  exist  before  it  can  be  impaired ;  and  a  prohibition  to 
impair  it,  when  made,  does  not  imply  an  inability  to  prescribe  those 
circumstances  which  shall  create  its  obligation.  The  statutes  of 
frauds,  therefore,  which  have  been  enacted  in  the  several  states,  and 
which  are  acknowledged  to  flow  from  the  proper  exercise  of  State 
sovereignty,  prescribe  regulations  which  must  precede  the. obligation 
of  the  contract,  and,  consequentiy,  cannot  impair  that  obligation. 
Acts  of  this  description,  therefore,  are  most  clearly  not  within  the 
prohibition  of  the  constitution. 

The  acts  against  usury  are  of  the  same  character.  They  declare 
the  contract  to  be  void  in  the  beginning.  They  deny  that  the  in- 
strument ever  became  a  contract  They  deny  it  all  original  obliga- 
tion ;  and  cannot  impair  that  which  never  came  into  existence. 

Acts  of  limitations  approach  more  nearly  to  the  subject  of  con- 
sideration, but  are  not  identified  with  it  They  defeat  a  contract 
once  obligatory,  and  may,  therefore,  be  supposed  to  partake 
[  *  349  ]  of  the  character  of  laws  which  impair  its  *  obligation.  Bat 
a  practical  view  of  the  subject  will  show  us  tiiat  the  two 
laws  stand  upon  distinct  principles. 

In  the  case  of  Sturges  v,  Crowninshield,  it  was  observed  by  the 
court  that  these  statutes  relate  only  to  the  remedies  which  are  fur- 
nished in  the  courts ;  and  their  language  is  generally  confined  to  the 
remedy.  They  do  not  purport  to  dispense  with  the  performance  of 
a  contract,  but  proceed  on  the  presumption  that  a  certain  length  of 
time,  unexplained  by  circumstances,  is  reasonable  evidence  of  a  per^ 
formance.  It  is  on  this  idea  alone  that  it  is  possible  to  sustain  the 
decision,  that  a  bare  acknowledgment  of  the  debt,  unaccompanied 
with  any  new  promise,  shall  remove  the  bar  created  by  the  act  It 
would  be  a  mischief  not  to  be  tolerated,  if  contracts  might  be  set  up 
at  any  distance  of  time,  when  the  evidence  of  payment  might  be  lost 
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and  flie  estates  of  the  dead,  or  even  of  the  living,  be  sabjected  to 
these  stale  obligations.  The  principle  is,  without  the  aid  of  a  statute, 
adopted  by  the  courts  as  a  rule  of  justice.  The  legislature  has  en- 
acted no  statute  of  limitations  as  a  bar  to  suits  on  sealed  instruments. 
Yet  twenty  years  of  unexplained  silence  on  the  part  of  the  creditor 
is  evidence  of  payment  On  parol  contracts,  or  on  written  contracts 
Dot  under  seal,  which  are  considered  in  a  less  solemn  point  of  view 
than  sealed  instruments,  the  legislature  has  supposed  that  a  shorter 
time  might  amount  to  evidence  of  performance,  and  has  so  enacted. 
All  have  acquiesced  in  these  enactments,  but  have  never  considered 
them  as  being  of  that  class  of  laws  which  impair  the  obligation  of 
contracts.  In  prescribing  the  evidence  which  shall  be  received  in  its 
courts,  and  the  effect  of  that  evidence,  the  State  is  exercising  its  ac- 
knowledged powers.  It  is  likewise  in  the  exercise  of  its  legitimate 
powers,  when  it  is  regulating  the  remedy  and  mode  of  proceedings  in 
its  courts. 

The  counsel  for  the  plaintiff  in  error  insist  that  the  right  to  regulate 
the  remedy  and  to  modify  the  obligation  of  the  contract  are  the  same ; 
that  obligation  and  remedy  are  identical,  that  they  are  synonymous 
— two  words  conveying  the  same  idea. 

The  answer  given  to  this  proposition  by  the  defendant's  counsel 
heems  to  be  conclusive.     They  originate  at  different  times. 
The  obligation  to  perform  is  coeval  with  the  *  undertaking  [  *S50  ] 
to  perform ;  it  originates  with  the  contract  itself,  and  oper- 
ates anterior  to  the  time  of  performance.     The  remedy  acts  upon  a 
broken  contract,  and  enforces  a  preexisting  obligation. 

If  there  be  any  thing  in  the  observations  made  in  a  preceding  part 
of  this  opinion  respecting  the  source  from  which  contracts  derive  their 
obligation,  the  proposition  we  are  now  considering  cannot  be  true. 
It  was  shown,  we  think,  satisfactorily,  that  the  right  to  contract  is  the 
attribute  of  a  free  agent,  and  that  he  may  rightfully  coerce  perform- 
ance from  another  free  agent  who  violates  his  faith.  Contracts  have, 
consequently,  an  intrinsic  obligation.  When  men  come  into  society, 
they  can  no  longer  exercise  this  original  and  natural  right  of  coercion. 
It  would  be  incompatible  with  general  peace,  and  is,  therefore,  sur- 
rendered. Society  prohibits  the  use  of  private  individual  coercion, 
and  gives  in  its  place  a  more  safe  and  more  certain  remedy. 
But  the  right  to  contract  is  not  surrendered  with  the  right  to  co- 
erce performance.  It  is  still  incident  to  that  degree  of  free  agency 
which  the  laws  leave  to  every  individual,  and  the  obligation  of  the 
contract  is  a  necessary  consequence  of  the  right  to  make  it.  Laws 
regulate  this  right,  but,  where  not  regulated,  it  is  retained  in  its 
original  extent      Obligation  and  remedy,  then,  are  not  identical: 
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over  it  resides  in  the  state  legislatures,  except  in  those  special  cases 
where  restraint  is  imposed  by  the  constitution  of  the  United  States. 
The  particular  restraint  now  under  consideration  is  on  the  power  to 
impair  the  obligation  of  contracts.  The  extent  of  this  restraint  can- 
not be  ascertained  by  showing  that  the  legislature  may  prescribe  the 
circumstances  on  which  the  original. validity  of  a  contract  shall  be 
made  to  depend.  If  the  legislative  will  be,  that  certaLi  agreements 
shall  be  in  writing,  that  they  shall  be  sealed,  that  they  shall  be  at- 
tested by  a  certain  number  of  witnesses,  that  they  shall  be  recorded, 
or  that  they  shall  assume  any  prescribed  form  before  they  become 
obligatory,  all  these  are  regulations  which  society  may  rightfully 
make,  and  which  do  not  come  within  the  restrictions  of  the  oonstita* 
tion,  because  they  do  not  impair  the  obligation  of  the  contract.  The 
obligation  must  exist  before  it  can  be  impaired ;  and  a  prohibition  to 
impair  it,  when  made,  does  not  imply  an  inability  to  prescribe  those 
circumstances  which  shall  create  its  obligation.  The  statutes  of 
firauds,  therefore,  which  have  been  enacted  in  the  several  states,  and 
which  are  acknowledged  to  flow  fipom  the  proper  exercise  of  State 
sovereignty,  prescribe  reguhitions  which  must  precede  the  .obligation 
of  the  contract,  and,  consequently,  cannot  impair  that  obligation. 
Acts  of  this  description,  therefore,  are  most  clearly  not  within  the 
prohibition  of  the  constitution. 

The  acts  against  usury  are  of  the  same  character.  They  dedaie 
the  contract  to  be  void  in  the  beginning.  They  deny  that  the  in- 
strument ever  became  a  contract.  They  deny  it  all  original  obliga* 
tion ;  and  cannot  impair  that  which  never  came  into  existence. 

Acts  of  limitations  approach  more  nearly  to  the  subject  of  con- 
sideration, but  are  not  identified  with  it.  They  defeat  a  contract 
once  obligatory,  and  may,  therefore,  be  supposed  to  partake 
[  *  349  ]  of  the  character  of  laws  which  impair  its  *  obligation.  But 
a  practical  view  of  the  subject  will  show  us  that  the  two 
laws  stand  upon  distinct  principles. 

In  the  case  of  Sturges  v.  Crowninshield,  it  was  observed  by  the 
court  that  these  statutes  relate  only  to  the  remedies  which  are  for* 
nished  in  the  courts ;  and  their  language  is  generally  confined  to  the 
remedy.  They  do  not  purport  to  dispense  with  the  performance  of 
a  contract,  but  proceed  on  the  presumption  that  a  certain  length  of 
time,  unexpl^ned  by  circumstances,  is  reasonable  evidence  of  a  pe^ 
formance.  It  is  on  this  idea  alone  that  it  is  possible  to  sustain  the 
decision,  that  a  bare  acknowledgment  of  the  debt,  unaccompanied 
with  any  new  promise,  shall  remove  the  bar  created  by  the  act  It 
would  be  a  mischief  not  to  be  tolerated,  if  contracts  might  be  set  up 
at  any  distance  of  time,  when  the  evidence  of  payment  might  be  lost, 
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Bod  fbe  estates  of  the  dead,  or  even  of  the  living,  be  subjected  to 
these  stale  obligations.  The  principle  is,  without  the  aid  of  a  statute, 
adopted  by  the  courts  as  a  rule  of  justice.  The  legislature  has  en- 
acted no  statute  of  limitations  as  a  bar  to  suits  on  sealed  instruments. 
Yet  twenty  years  of  unexplained  silence  on  the  part  of  the  creditor 
is  evidence  of  payment  On  parol  contracts,  or  on  written  contracts 
Dot  under  seal,  which  are  considered  in  a  less  solemn  point  of  view 
than  sealed  instruments,  the  legislature  has  supposed  tiiat  a  shorter 
time  might  amount  to  evidence  of  performance,  and  has  so  enacted. 
All  have  acquiesced  in  these  enactments,  but  have  never  considered 
them  as  being  of  that  class  of  laws  which  impair  the  obligation  of 
contracts.  In  prescribing  the  evidence  which  shall  be  received  in  its 
conrts,  and  the  effect  of  that  evidence,  the  State  is  exercising  its  ac- 
knowledged powers.  It  is  likewise  in  the  exercise  of  its  legitimate 
powers,  when  it  is  regulating  the  remedy  and  mode  of  proceedings  in 
its  courts. 

The  counsel  for  the  plaintiff  in  error  insist  that  the  right  to  regulate 
the  remedy  and  to  modify  the  obligation  of  the  contract  are  the  same ; 
that  obligation  and  remedy  are  identical,  that  they  are  synonymous 
—two  words  conveying  the  same  idea. 

The  answer  given  to  this  proposition  by  the  defendant's  counsel 
teems  to  be  conclusive.     They  originate  at  different  times. 
The  obligation  to  perform  is  coeval  with  the  *  undertaking  [  *350  ] 
to  perform ;  it  originates  with  the  contract  itself,  and  oper- 
ates anterior  to  the  time  of  performance.     The  remedy  acts  upon  a 
broken  contract,  and  enforces  a  preexisting  obligation. 

If  there  be  any  thing  in  the  observations  made  in  a  preceding  part 
of  this  opinion  respecting  the  source  from  which  contracts  derive  their 
obligation,  the  proposition  we  are  now  considering  cannot  be  true. 
It  was  shown,  we  think,  satisfactorily,  that  the  right  to  contract  is  the 
attribute  of  a  free  agent,  and  that  he  may  rightfully  coerce  perform- 
ance from  another  free  agent  who  violates  his  faith.  Contracts  have, 
consequently,  an  intrinsic  obligation.  When  men  come  into  society, 
they  can  no  longer  exercise  this  original  and  natural  right  of  coercion. 
It  would  be  incompatible  with  general  peace,  and  is,  therefore,  sur- 
rendered. Society  prohibits  the  use  of  private  individual  coercion, 
and  gives  in  its  place  a  more  safe  and  more  certain  remedy. 
Bat  the  right  to  contract  is  not  surrendered  with  the  right  to  co- 
erce performance.  It  is  still  incident  to  that  degree  of  free  agency 
which  the  laws  leave  to  every  individual,  and  the  obligation  of  the 
contract  is  a  necessary  consequence  of  the  right  to  make  it.  Laws 
regulate  this  right,  but,  where  not  regulated,  it  is  retained  In  its 
original  extent.     Obligation  and  remedy,  then,  are  not  identical: 
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they  origiiiate  at  different  times,  and  are  derived  from  different 
sources. 

But,  although  the  identity  of  obligation  and  remedy  be  disproved^ 
it  may  be,  and  has  been  urged,  that  they  are  precisely  commensurate 
with  each  other,  and  are  such  sympathetic  essences,  if  the  expression 
may  be  allowed,  that  the  action  of  law  upon  the  remedy  is  imme« 
diately  felt  by  the  obligation  —  that  they  live,  languish,  and  die  to- 
gether. The  use  made  of  this  argument  is  to  show  the  absurdity  and 
self-contradiction  of  the  cx)nstruction  which  maintains  the  inviolabil- 
ity  of  obligation,  while  it  leaves  the  remedy  to  the  state  govern- 
ments. 

We  do  not  perceive  this  absurdity  or  self-contradiction. 

Our  country  exhibits  the  extraordinary  spectacle  of  distinct,  and, 
in  many  respects,  independent  governments  over  the  same  territory 
and  the  same  people.  The  local  governments  are  restrained 
[  •  351  ]  firom  impairing  the  obligation  of  *  contracts,  but  they  fur- 
nish the  remedy  to  enforce  them,  and  administer  that  rem- 
edy in  tribunals  constituted  by  themselves.  It  has  been  shown  that 
the  obligation  is  distinct  from  the  remedy,  and,  it  would  seem  to  fol- 
low, that  law  might  act  on  the  remedy  without  acting  on  the  obligation. 
To  afford  a  remedy  is  certainly  the  high  duty  of  those  who  govern 
to  those  who  are  governed.  A  failure  in  the  performance  of  this 
duty  subjects  the  government  to  the  just  reproach  of  the  world.  But 
the  constitution  has  not  undertaken  to  enforce  its  performance.  That 
instrument  treats  the  States  with  the  respect  which  is  due  to  intelli- 
gent beings,  understanding  their  duties,  and  willing  to  perform  them ; 
not  as  insane  beings,  who  must  be  compelled  to  act  for  self-preserva- 
tion. Its  language  is  the  language  of  restraint,  not  of  coercion.  It 
prohibits  the  States  from  passing  any  law  impairing  the  obligation 
of  contracts ;  it  does  not  enjoin  them  to  enforce  contracts.  Should  a 
State  be  sufficiently  insane  to  shut  up  or  abolish  its  courts,  and  there* 
by  withhold  all  remedy,  would  this  annihilation  of  remedy  annihilate 
the  obligation  also  of  contracts?  We  know  it  would'  not  If  the 
debtor  should  come  within  the  jurisdiction  of  any  court  of  another 
State,  the  remedy  would  be  immediately  applied,  and  the  inherent 
obligation  of  the  contract  enforced.  This  cannot  be  ascribed  to  a 
renewal  of  the  obligation ;  for  passing  the  line  of  a  State  cannot  re* 
create  an  obligation  which  was  extinguished.  It  must  be  the  origi- 
nal obligation  derived  from  the  agreement  of  the  parties,  and  which 
exists  unimpaired  though  the  remedy  was  withdrawn. 

But,  we  are  told  that  the  power  of  the  State  over  the  remedy  may 
be  used  to  the  destruction  of  all  beneficial  results  from  the  right ; 
and  hence  it  is  inferred  that  the  construction  which  maintains  the 
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inviolability  of  the  obligation,  must  be  extended  to  the  power  of 
regulating  the  remedy. 

The  difficulty  which  this  view  of  the  subject  presents,  does  not 
proceed  from  the  identity  or  connection  of  right  and  remedy,  but 
from  the  existence  of  distinct  governments  acting  on  kindred  sub- 
jects. The  constitution  contemplates  restraint  as  to  the  obligation 
of  contracts,  not  as  to  the  application  of  remedy.  If  tliis  restraint 
affects  a  power  which  the  constitution  did  not  mean  to 
touch,  it  can  *  only  be  when  that  power  is  used  as  an  instru-  [  *352  ] 
ment  of  hostility  to  invade  the  inviolability  of  contract, 
which  is  placed  beyond  its  reach.  A  State  may  use  many  of  its  ac- 
knowledged powers  in  such  manner  as  to  come  in  conflict  with  the 
provisions  of  the  constitution.  Thus  the  power  over  its  domestic 
police,  the  power  to  regulate  commerce  purely  internal,  may  be  so 
exercised  as  to  interfere  with  the  regulations  of  commerce  with  for- 
eign nations,  or  between  the  States.  In  such  cases,  the  power  which 
is  supreme  must  control  that  which  is  not  supreme,  when  they  come 
in  conflict.  But  this  principle  does  not  involve  any  self-contradiction, 
or  deny  the  existence  of  the  several  powers  in  the  respective  govern- 
ments. So,  if  a  State  shall  not  merely  modify,  or  withhold  a  partic- 
olar  remedy,  but  shall  apply  it  in  such  manner  as  to  extinguish  the 
obligation  without  performance,  it  would  be  an  abuse  of  power  which 
codd  scarcely  be  misunderstood,  but  which  would  not  prove  that 
remedy  could  not  be  regulated  without  regulating  obligation. 

The  counsel  for  the  plain tifi*  in  error  put  a  case  of  more  difficulty, 
and  urge  it  as  a  conclusive  argument  against  the  existence  of  a  dis- 
tinct line  dividing  obligation  from  remedy.  It  is  this.  The  law 
affords  remedy  by  giving  execution  against  the  person,  or  the  prop- 
erty, or  both.  The  same  power  which  can  withdraw  the  remedy 
against  the  person,  can  withdraw  that  against  the  property,  or  that 
against  both,  and  thus  efiectually  defeat  the  obligation.  The  consti- 
tution, we  are  told,  deals  not  with  form,  but  with  substance ;  and 
cannot  be  presumed,  if  it  designed  to  protect  the  obligation  of  con- 
tracts from  State  legislation,  to  have  left  it  thus  obviously  exposed 
to  destruction. 

The  answer  is,  that  if  the  law  goes  further,  and  annuls  the  obliga- 
tion without  aflbrding  the  remedy  which  satisfies  it,  if  its  action  on 
the  remedy  be  such  as  palpably  to  impair  the  obligation  of  the  con- 
tract, the  very  case  arises  which  we  suppose  to  be  within  the  consti- 
tution. If  it  leaves  the  obligation  untouched,  but  withholds  the 
remedy,  or  affords  one  which  is  merely  nominal,  it  is  like  aU  other 
cases  of  misgovernment,  and  leaves  the  debtor  stiU  liable  to  his  cred- 
itor, should  he  be  found,  or  should  his  property  be  found,  where 
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the  laws  afford  a  remedy.  If  that  high  sense  of  duty  which 
[  *SSS  ]  •men  selected  firom  the  government  of  their  fellow-citizens 

must  be  supposed  to  feel,  furnishes  no  security  agauist  a 
course  of  legislation  which  must  end  in  self-destvuction ;  if  the  solemn 
oath  taken  by  every  member,  to  support  the  constitution  of  the 
United  States,  furnishes  no  security  against  intentional  attempts  to 
violate  its  spirit  while  evading  its  letter ;  the  question  how  far  the 
constitution  interposes  a  shield  for  the  protection  of  an  injured  indi- 
vidual! who  demands  from  a  court  of  justice  that  remedy  which  every 
government  ought  to  afford,  will  depend  on  the  law  itself  which  shall 
be  brought  under  consideration.  The  anticipation  of  such  a  case 
would  be  unnecessarily  disrespectful,  and  an  opinion  on  it  would  be, 
at  least,  premature.  But,  however  the  question  might  be  decided, 
should  it  be  even  determined  that  such  a  law  would  be  a  successful 
evasion  of  the  constitution,  it  does  not  follow,  that  an  act  which  op- 
erates directly  on  the  contract  after  it  is  made,  is  not  within  the 
restriction  imposed  on  the  States,  by  that  instrument  The  validity 
of  a  law  acting  directly  on  the  obligation,  is  not  proved  by  showing 
that  the  constitution  has  provided  no  means  for  compelling  the  States 
to  enforce  it. 

We  perceive,  then,  no  reason  for  the  opinion  that  the  prohibition 
"  to  pass  any  law  impairing  the  obligation  of  contracts,"  is  incom- 
patible with  the  fair  exercise  of  that  discretion,  which  the  State 
legislatures  possess  in  common  with  all  governments,  to  regulate  the 
remedies  afforded  by  their  own  courts.  We  think  that  obligation 
and  remedy  are  distinguishable  from  each  other.  That  the  first  is 
created  by  the  act  of  the  parties,  the  last  is  afforded  by  government 
The  words  of  the  restriction  we  have  been  considering,  countenance, 
we  think,  this  idea.  No  State  shall  "  pass  any  law  impairing  the 
obligation  of  contracts."  These  words  seems  to  us  to  import  that 
the  obligation  is  intrinsic,  that  it  is  created  by  the  contract  itself,  not 
that  it  is  dependent  on  the  laws  made  to  enforce  it  When  we 
advert  to  the  course  of  reading  generally  pursued  by  Americsn 
statesmen  in  early  Kfe,  we  must  suppose  that  the  framers  of  our 
constitution  were  intimately  acquainted  with  the  writings  of  those 

wise  and  learned  men,  whose  treatises  on  the  laws  of 
[  •  354  ]  •  nature  and  nations  have  guided  public  opinion  on  the 

subjects  of  obligation  and  contract  If  we  turn  to  those 
treatises,  we  find  them  to  concur  in  the  declaration  that  contracts 
possess  an  original  intrinsic  obligation,  derived  from  the  acts  of  free 
agents,  and  not  given  by  government  We  must  suppose  that  the 
framers  of  our  constitution  took  the  same  view  of  the  subject,  and 
the  language  they  have  used  confirms  this  opinion. 


^i 
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The  propositidns  we  have  endeavored  to  maintain,  of  the  troth  of 
which  we  are  ourselves  convinced,  are  these :  — 

That  the  words  of  the  clause  in  the  constitution,  which  we  are 
considering,  taken  in  their  natural  and  obvious  sense,  admit  of  a 
prospective  as  well  as  of  a  retrospective  operation. 

That  an  act  of  the  legislature  does  not  enter  into  the  contract, 
and  become  one  of  the  conditions  stipulated  by  the  parties ;  nor 
does  it  act  externally  on  the  agreement,  unless  it  have  the  full  force 
of  law. 

That  contracts  derive  their  obligation  from  the  act  of  the  parties, 
not  from  the  grant  of  government ;  and  that  the  right  of  government 
to  legulate  the  manner  in  which  they  shall  be  formed,  or  to  prohibit 
such  as  may  be  against  the  policy  of  the  State,  is  entirely  consistent 
with  their  inviolability  after  they  have  been  formed. 

That  the  obligation  of  a  contract  is  not  identified  with  the  means 
which  government  may  furnish  to  enforce  it ;  and  that  a  prohibition 
to  pass  any  law  impairing  it,  does  not  imply  a  prohibition  to  vary 
the  remedy,  nor  does  a  power  to  vary  the  remedy  imply  a  power  to 
impair  the  obligation  derived  from  the  act  of  the  parties. 

We  cannot  look  back  to  the  history  of  the  times  when  the  august 
spectacle  was  exhibited  of  the  assemblage  of  a  whole  people  by 
their  representatives  yi  convention,  in  order  to  unite  thirteen  inde- 
pendent sovereignties  under  one  government,  so  far  as  might  be 
necessary  for  the  purposes  of  union,  without  being  sensible  of  the 
great  importance  which  was  at  that  time  attached  to  the  10th  section 
of  the  1st  article.  The  power  of  changing  the  relative  situation  of 
debtor  and  creditor,  of  interfering  with  contracts,  a  power  which 
comes  home  to  every  man,  touches  the  interest  of  all,  and 
•  controls  the  conduct  of  every  individual  in  those  things  [  *  355  ] 
which  he  supposes  to  be  proper  for  his  own  exclusive  man- 
agement, had  been  used  to  such  an  excess  by  the  state  legislatures 
as  to  break  in  upon  the  ordinary  intercourse  of  society,  and  destroy 
all  confidence  between  man  and  man.  The  mischief  had  become  so 
great,  so  al£uining,  as  not  only  to  impair  commercial  intercourse, 
and  threaten  the  existence  of  credit,  but  to  sap  the  morcds  of  the 
people  and  destroy  the  sanctity  of  private  faith.  To  guard  against 
the  continuance  of  the  evil  was  an  object  of  deep  interest  with  all 
the  truly  wise  as  well  as  the  virtuous  of  this  great  community,  and 
was  one  of  the  important  benefits  expected  from  a  reform  of  the 
government 

To  impose  restraints  on  state  legislation,  as  respected  this  delicate 
and  interesting  subject,  was  thought  necessary  by  all  those  patriots 
who  could  take  an  enlightened  and   comprehensive  view  of  our 


216         SUPREME  COURT  OF  THE  UNITED  STATES. 
Ogden  V.  Saunden.    IS  W. 


situation ;  and  the  principle  obtained  an  early  admission  into  the 
various  schemes  of  government  which  were  submitted  to  the  con- 
vention. In  framing  an  instrument,  which  was  intended  to  be  per- 
petual, the  presumption  is  strong  that  every  important  principle 
introduced  into  it  is  intended  to  be  perpetual  also ;  that  a  principle 
expressed  in  terms  to  operate  in  all  future  time,  is  intended  so  to 
operate.  But  if  the  construction,  for  which  the  plaintiff's  counsel 
contend,  be  the  true  one,  the  constitution  will  have  imposed  a  restric- 
tion in  language,  indicating  perpetuity,  which  every  State  in  the 
Union  may  elude  at  pleasure.  The  obligation  of  contracts  in  force, 
at  any  given  time,  is  but  of  short  duration ;  and,  if  the  inhibition  be 
of  retrospective  laws  only,  a  very  short  lapse  of  time  will  remove 
every  subject  on  which  the  act  is  forbidden  to  operate,  and  make 
this  provision  of  the  constitution  so  far  useless.  Instead  of  intro- 
ducing a  great  principle,  prohibiting  all  laws  of  this  obnoxious  char- 
acter, the  constitution  will  only  suspend  their  operation  for  a  moment, 
or  except  from  it  preexisting  cases.  The  object  would  scarcely  seem 
to  be  of  sufficient  importance  to  have  found  a  place  in  that  instra- 
ment 

This  construction  would  change  the  character  of  the  provision, 
and  convert  an  inhibition  to  pass  laws  impairing  the  obli: 
[  *356  ]  gation  of  contracts  into  an  inhibitioi^  to  pass  *  retrospective 
laws.  Had  this  been  the  intention  of  the  convention,  is  it 
not  reasonable  to  believe  that  it  would  have  been  so  expressed? 
Had  the  intention  been  to  confine  the  restriction  to  laws  which  were 
retrospective  in  their  operation,  langusige  could  have  been  found, 
and  would  have  been  used,  to  convey  this  idea.  The  very  word 
would  have  occurred  to  the  framers  of  the  instrument,  and  we 
should  have  probably  found  it  in  the  clause.  Instead  of  the  general 
prohibition  to  pass  any  '<  law  impairing  the  obligation  of  contracts," 
the  prohibition  would  have  been  to  the  passage  of  any  retrospective 
law.  Or,  if  the  intention  had  been  not  to  embrace  all  retrospective 
laws,  but  those  only  which  related  to  contracts,  still,  the  word  would 
have  been  introduced,  and  the  state  legislatures  would  have  been 
forbidden  "  to  pass  any  retrospective  law  impairing  the  obligation  of 
contracts,"  or  ''  to  pass  any  law  impairing  the  obligation  of  contracts 
previously  made."  Words  which  directly  and  plainly  express  the 
cardinal  intent,  always  present  themselves  to  those  who  are  preparing 
an  important  instrument,  and  will  always  be  used  by  them.  Un- 
doubtedly there  is  an  imperfection  in  human  language,  which  often 
exposes  the  same  sentence  to  different  constructions.  But  it  is  rare, 
indeed,  for  a  person  of  dear  and  distinct  perceptions,  intending  to 
convey  one  principal  idea,  so  to  express  himself  as  to  leave  any 
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doubt  respecting  that  idea.  It  may  be  uncertain  whether  his  words 
comprehend  other  things  not  immediately  in  his  mind ;  but  it  can 
seldom  be  uncertain  whether  he  intends  the  particular  thing  to  which 
his  mind  is  specially  directed.  If  the  mind  of  the  convention,  in 
framing  tUs  prohibition,  had  been  directed,  not  generally  to  the 
operation  of  laws  upon  the  obligation  of  contracts,  but  particularly 
io  their  retrospective  operation,  it  is  scarcely  conceivable  that  some 
word  would  not  have  been  used  indicating  this  idea.  In  instruments 
prepared  on  great  consideration,  general  terms,  comprehending  a 
whole  subject,  are  seldom  employed  to  designate  a  particular,  we 
might  say,  a  minute  portion  of  that  subject  The  general  language 
of  the  clause  is  such  as  might  be  suggested  by  a  general  intent  to 
prohibit  state  legislation  on  the  subject  to  which  that  lan- 
gaage  is  applied,  the  obligation  of  •contracts ;  not  such  as  [  *251  ] 
would  be  suggested  by  a  particular  intent  to  prohibit  retro- 
spective legislation. 

It  is  also  worthy  of  consideration,  that  those  laws  which  had 
effected  all  that  mischief  the  constitution  intended  to  prevent,  were 
prospective  as  well  as  retrospective,  in  their  operation.  They  em- 
braced future  contracts,  as  well  as  those  previously  formed.  There 
is  the  less  reason  for  imputing  to  the  convention  an  intention,  not 
manifested  by  their  language,  to  confine  a  restriction  intended  to 
guard  against  the  recurrence  oif  those  mischiefs,  to  retrospective  leg- 
islatioiL  For  these  reasons,  we  are  of  opinion  that,  on  this  point, 
the  district  court  of  Louisiana  has  decided  rightly. 

Judgment  having  been  entered  in  favor  of  the  validity  of  a  cer- 
tificate of  discharge  under  the  state  laws  in  those  cases,  argued  in 
connection  with  Ogden  v.  Saunders,  where  the  contract  was  made 
between  citizens  of  the  State  under  whose  law  the  discharge  was 
obtained,  and  in  whose  courts  the  certificate  was  pleaded,  the  cause 
was  further  argued  by  the  same  coimsel,  upon  the  points  reserved,  as 
to  the  effect  pf  such  a  discharge  in  respect  to  a  contract  made  with  a 
citizen  of  another  State,  and  where  the  certificate  was  pleaded  in  the 
courts  of  another  State,  or  of  the  United  States. 

•Johnson,  J.  I  am  instructed  by  the  majority  of  the  [  *  358  ] 
court  finally  to  dispose  of  this  cause.  The  present  majority 
is  not  the  same  which  determined  the  general  question  on  the  con- 
stitutionality of  state  insolvent  laws,  with  reference  to  the  violation 
of  the  obligation  of  contracts.  I  now  stand  united  with  the  minority 
on  the  former  question,  and,  therefore,  feel  it  due  to  myself  and  the 
community  to  maintain  my  consistency. 
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The  question  now  to  be  considered  is,  whether  a  discharge  of  a 
debtor  under  a  state  insolvent  law,  would  be  valid  against  a  creditor 
or  citizen  of  another  State,  who  has  never  voluntarily  subjected  him- 
self to  the  state  laws,  otherwise  than  by  the  origin  of  his  contract 

As  between  its  own  citizens,  whatever  be  the  origin  of  the  contract, 
there  is  now  no  question  to  be  made  on  the  effect  of  such  a  discharge; 
nor  is  it  to  be  questioned,  that  a  discharge  not  valid  under  the  cou- 
stitution  in  the  courts  of  the  United  States,  is  equally  invalid  in  the 
state  courts.  The  question  to  be  considered  goes  to  the  invalidity 
of  the  discharge  altogether,  and,  therefore,  steers  clear  of  that  provis- 
ion in  the  constitution  which  purports  to  give  VEdidity  in  every  State 
to  the  records,  judicial  proceedings,  and  so  forth,  of  each  State. 

The  question  now  to  be  considered,  was  anticipated  in 
[  *  359  ]  *  the  case  of  Sturges  v.  Crowninshield,  4  W.  122,  when  the 
court,  in  the  close  of  the  opinion  delivered,  declared  that  it 
means  to  confine  its  views  to  the  case  then  under  consideration,  and 
not  to  commit  itself  as  to  those  in  which  the  interests  and  rights  of 
a  citizen  of  another  State  are  implicated. 

The  question  b  one  partiy  international,  partiy  constitutional  My 
opinion  on  the  subject  is  briefly  this :  that  the  provision  in  the  con- 
stitution which  gives  the  power  to  the  general  government  to  establish 
tribunals  of  its  own  in  every  State,  in  order  that  the  citizens  of  other 
States  or  sovereignties  might  therein  prosecute  their  rights  under  the 
jurisdiction  of  the  United  States,  had  for  its  object  an  harmonious 
distribution  of  justice  throughout  the  Union ;  to  confine  the  States, 
in  the  exercise  of  tHeir  judicial  sovereignty,  to  cases  between  their 
own  citizens ;  to  prevent,  in  fact,  the  exercise  of  that  very  power 
over  the  rights  of  citizens  of  other  States,  which  the  origin  of  the 
contract  might  be  supposed  to  give  to  each  State;  and  thus,  to  obvi- 
ate that  conflictus  legum^  which  has  employed  the  pens  of  Hubenis 
and  various  others,  and  which  any  one  who  studies  the  subject  will 
plainly  perceive  it  is  infinitely  more  easy  to  prevent  than  to  adjust 

These  conflicts  of  power  and  right  necessarily  arise  only  after  con- 
tracts are  entered  into.  Contracts,  then,  become  the  appropriate 
subjects  of  judicial  cognizance ;  and  if  the  just  claims  which  they 
give  rise  to,  are  violated  by  arbitrary  laws,  or  if  the  course  of  distrib- 
utive justice  be  turned  aside,  or  obstructed  by  legislative  interfereace, 
it  becomes  a  subject  of  jealousy,  irritation,  and  national  complaint  or 
retaliation. 

It  is  not  unimportant  to  observe,  that  the  constitution  was  adopted 
at  the  very  period  when  the  courts  of  Great  Britain  were  engaged  in 
adjusting  the  conflicts  of  right  which  arose  upon  their  own  bankrapt 
law,  among  the  subjects  of  that  crown  in  the  several  donunions  of 
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Scotland,  Ireland,  and  the  West  Indies.  The  first  case  we  haye  on 
the  effect  of  foreign  discharges,  that  of  Ballantine  v.  Golding, 
1  Cooke's  Bank.  Law,  487,  occnrred  in  1783,  and  the  law  could 
hardly  be  held  settled  before  the  case  of  Hunter  v.  Potts,  4  Term 
Rep.  182,  which  was  decided  in  1791. 

*  Any  one  who  will  take  the  trouble  to  investigate  the  [  *  360  ] 
robject,  will,  I  think,  be  satisfied,  that  although  the  British 
courts  profess  to  decide  upon  a  principle  of  universal  law,  when  adju- 
dicating upon  the  effect  of  a  foreign  discharge,  neither  the  passage  in 
Vattel,  to  which  they  constantly  refer,  nor  the  practice  and  doctrines  of 
other  nations,  will  sustain  them  in  the  principle  to  the  extent  in  which 
they  assert  it  It  was  all-important  to  a  great  commercial  nation,  the 
creditors  of  all  the  rest  of  the  world,  to  maintain  the  doctrine  as  one 
of  universal  obligation,  that  the  assignment  of  the  bankrupt's  effects, 
under  a  law  of  the  country  of  the  contract,  should  carry  the  interest 
io  his  debts,  wherever  his  debtor  may  reside ;  and  that  no  foreign 
discharge  of  his  debtor  should  operate  against  debts  contracted  with 
the  bankrupt  in  his  own  country.  But  I  think  it  perfectly  dear  that, 
in  the  United  States,  a  different  doctrine  has  been  established ;  and, 
since  the  power  to  discharge  the  bankrupt  is  asserted  on  the  same 
principle  with  the  power  to  assign  his  debts,  that  the  departure  firom 
it  in  the  one  instance,  carries  with  it  a  negation  of  the  principle 
altogether. 

It  is  vain  to  deny  that  it  is  now  the  established  doctrine  in  England, 
that  the  discharge  of  a  bankrupt  shall  be  effectual  sigainst  contracts 
of  the  State  that  give  the  discharge,  whatsoever  be  the  allegiance  or 
country  of  the  creditor.  But  I  think  it  equally  clear,  that  this  is  a 
rule  peculiar  to  her  jurisprudence,  and  that  reciprocity  is  the  general 
role  of  other  countries ;  that  the  effect  given  to  such  discharge  is  so 
much  a  matter  of  comity,  that  the  States  of  the  European  continent, 
in  all  cases,  reserve  the  right  of  deciding  whether  reciprocity  will  not 
operate  injuriously  upon  their  own  citizens. 

Huberus,  in  his  third  axiom  on  this  subject,  puts  the  effect  of  such 
laws  upon  the  ground  of  courtesy,  and  recognizes  the  reservation  that 
I  have  mentioned ;  other  writers  do  the  same. 

I  will  now  examine  the  American  decisions  on  this  subject ;  and, 
first,  m  direct  hostility  with  the  received  doctrines  of  the  British 
courts,  it  has  been  solemnly  adjudged  in  this  court,  and,  I  believe,  in 
every  state  court  of  the  Union,  that,  notwithstanding  the 
laws  of  bankruptcy  in  *  England,  a  creditor  of  the  bankrupt  [  *  361  ] 
may  levy  an  attachment  on  a  debt  due  the  bankrupt  in  this 
country,  and  appropriate  the  proceeds  to  his  own  debt. 

In  the  case  of  Harrison  v.  Sterry,  5  C.  298,  302,  a  case  decided  in 
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this  court,  in  1809,  upon  full  argument,  and  great  deliberation,  and 
in  which  all  the  English  cases  were  quoted,  it  is  expressly  adjudged, 
^'  that  in  the  case  of  a  contract  made  with  foreigners  in  a  foreign 
country,  the  bankrupt  laws  of  the  foreign  country  are  incapable  of 
operating  a  legal  transfer  of  property  in  the  United  States,"  and 
judgment  was  given  in  favor  of  the  attaching  creditors,  against  the 
claim  of  the  foreign  assignees. 

In  that  case,  also,  another  important  doctrine  is  established  in 
hostility  with  the  British  doctrine.  For  the  United  States  had 
interposed  a  claim  against  the  English  assignees,  in  order  to  obtain 
satisfaction  from  the  proceeds  of  the  bankrupt's  effects  in  this  country, 
for  a  debt  contracted  in  Ghreat  Britain.  And  this  court  decreed, 
accordingly,  expressly  restricting  the  power  of  the  country  of  the  con- 
tract to  its  concoction  and  exposition. 

The  language  of  the  court  is :  "  The  law  of  the  place  where  a  con- 
tract is  made,  is,  generaUy  speaking,  the  law  of  the  contract ;  that  is, 
it  is  the  law  by  which  the  contract  is  expounded.  But  the  right  of 
priority  forms  no  part  of  the  contract  itself.  It  is  extrinsic,  and  is 
rather  a  personal  privilege,  dependent  on  the  laws  of  the  place  where 
the  property  lies,  and  where  the  court  sits  which  decides  the  cause." 

And,  accordingly,  the  law  of  the  United  States  was  sustained, 
which  gave  the  debts  due  the  bankrupt  here,  to  satisfy  a  debt  con- 
tracted in  England,  to  the  prejudice  of  the  law  of  England,  which 
gave  the  same  debt  to  the  assignees  of  the  bankrupt 

It  cannot  be  necessary  to  go  further  than  this  case  to  establish 
that,  so  far  as  relates  to  the  foreign  creditor,  this  country  does  not 
recognize  the  English  doctrine,  that  the  bankrupt  law  of  tiie  country 
of  the  contract  is  paramount  in  disposing  of  the  rights  of  the  bank- 
rupt. 

The  United  States  pass  a  law  which  asserts  the  right  to 
[  *  362  ]  *  appropriate  a  debt  due  a  foreign-  bankrupt,  to  satisfying  a 
debt  due  itself,  and  incurred  by  that  bankrupt  in  his  own 
country.  The  assignees  of  that  bankrupt  question  this  right,  and 
daim  the  debt  as  legally  vested  in  them  by  the  law  of  the  country 
of  the  contract,  and  maintain  that  the  debt  due  the  United  States, 
being  contracted  in  Great  Britain,  was  subject  to  the  laws  of  Great 
Britain,  and  therefore  entitled  only  to  share  in  common  with  other 
creditors  in  the  proceeds  of  the  bankrupt's  effects ;  that  the  debt  so 
appropriated  by  the  law  of  the  United  States  to  its  exclusive  benefit 
was,  as  to  all  the  bankrupt's  contracts,  or  certainly  as  to  all  English 
contracts,  vested  in  the  assignees,  on  international  principles,  princi- 
ples which  gave  effect  to  the  English  bankrupt  laws,  so  vesting  that 
debt,  paramount  to  the  laws  of  other  countries. 


JANUARY   TERM,   1827.  221 

Ogden  o.  8«anden.    12  W. 


In  giving  effect  to  the  law  of  the  United  States,  this  court  over- 
rules that  doctrine ;  and,^in  the  act  of  passing  that  law,  this  govern- 
ment asserts  both  the  power  over  the  subject,  and  the  right  to 
exercise  that  power  without  a  violation  of  national  comity ;  or  has 
at  least  taken  its  stand  against  that  comity,  and  asserted  a  right  to 
protect  its  own  interests,  which,  in  principle,  is  equally  applicable  to 
the  interests  of  its  own  citizens. 

It  has  had,  in  fact,  regard  to  the  kx  loci  rei  sike,  as  existing  in  the 
person  and  funds  of  the  debtor  of  the  bankrupt,  and  the  rights  of 
self-preservation,  and  duty  of  protection  to  its  own  citizens,  and  the 
actual  allegiance  of  the  creditor  and  debtor,  not  the  metaphysical 
allegiance  of  the  contract,  on  which  the  foreign  power  is  asserted. 

It  would  be  in  vain  to  assign  the  decision  of  this  court  in  Harrison 
V.  Steiry,  5  C.  289,  or  the  passing  of  the  law  of  the  United  States, 
to  the  general  preference,  which  the  government  may  assert  in  the 
payment  of  its  own  debt,  since  that  preference  can  only  exist  to 
the  prejudice  of  its  own  citizens,  whereas,  the  precedence  there 
daimed  and  conceded  operated  to  the  prejudice  of  British  creditors. 

The  case  of  Baker  v,  Wheaton,  adjudged  in  the  courts  of  Massa- 
cbnsetts  in  the  time  of  Chief  Justice  Parsons,  5  Mass.  509,  is  a  very 
strong  case  upon  this  subject  That  also  was  argued  with 
great  care,  and  aU  the  British  cases  •reviewed;  the  court  [  •SeS  ] 
took  time  to  deliberate,  and  the  same  doctrine  was  main- 
tained, in  the  same  year  and  the  same  month  with  Harrison  v. 
Sterry,  and  certainly  without  any  communication  between  the  two 
conrts. 

The  case  was  this :  one  Wheaton  gave  a  promissory  note  to  one 
Chandler,  both  being  at  that  time  citizens  and  inhabitants  of  Rhode 
Island.  Wheaton  was  discharged  under  the  bankrupt  laws  of 
Rhode  Island,  both  still  continuing  citizens  and  inhabitants  of  the 
same  State,  and  the  note  remaining  the  property  of  Chandler.  Sub- 
sequent to  the  discharge.  Chandler  indorses  the  note  to  Baker,  and 
Wheaton  is  arrested  in  Massachusetts.  He  pleads  the  discharge  in 
bar,  and  the  court  in  deciding,  expresses  itself  thus :  '^  When,  there- 
fore, the  defendant  was  discharged  from  that  contract,  lege  locij  the 
promisee  was  bound  by  that  discharge,  as  he  was  a  party  to  the  laws 
of  that  State,  and  assenting  to  their  operation.  But  if,  when  the 
contract  was  made,  the  promisee  had  not  been  a  citizen  of  Rhode 
Island,  he  would  not  have  been  bound  by  the  laws  of  it  or  any  other 
State,  and  holding  this  note  at  the  time  of  the  discharge,  he  might 
afterwards  maintain  an  action  upon  it  in  the  courts  of  this  State." 
And  again  (page  311) :  ^  If  the  note  had  been  transferred  to  the 
plaintiiS^  a  citizen  of  this  State,  whilst  it  remained  due  and  undis- 
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charged  by  the  insolvent  laws  of  Rhode  Island,  those  laws  could  not 
affect  his  rights  in  the  courts  of  law  in  this  &tate,  because  he  is  not 
bound  by  them.'^ 

This,  it  will  be  observed,  regards  a  contract  acknowledged  to  be  of 
Rhode  Island  origin. 

There  is  another  case  reported  in  the  decisions  of  the  same  State, 
10  Mass.  337,  which  carries  this  doctrine  still  further,  and,  I  appre- 
hend, to  a  length  which  cannot  be  maintained. 

This  was  the  case  of  Watson  v.  Bourne,  in  which  Watson,  a  cit- 
izen of  Massachusetts,  had  sued  Bourne  in  a  state  court,  and 
obtained  judgment.  Bourne  was  discharged  under  the  insolvent 
laws  of  that  State,  and  being  afterwards  found  in  Massachusetts 
was  arrested  on  an  action  of  debt  upon  the  judgment.  He  pleads 
the  discharge ;  plaintiff  replies,  that  he,  plaintiff,  was  a  citizen  of 
Massachusetts,  and,  therefore,  not  precluded  by  the  dis- 
[  *  364  ]  charge.-  The  origin  of  the  *  debt  does  not  appear  from  the 
report,  and  the  argument  turned  wholly  on  the  question, 
whether,  by  entering  judgment  in  the  court  of  the  State,  he  had  not 
subjected  his  rights  to  the  state  laws  pro  tanto. 

The  court  overruled  the  plea,  and  recognized  the  doctrine  in  Baker 

V.  Wheaton,  6  Mass.  609,  by  declaring,  "  that  a  discharge  of  that 

nature  can  only  operate  where  the  law  is  made  by  an  authority  com- 

*  mon  to  the  creditor  and  debtor  in  all  respects,  where  both  are  citizens 

or  subjects." 

I  have  Uttle  doubt  that  the  court  was  wrong  in  denying  the  effect 
of  the  discharge  as  against  judgments  rendered  in  the  state  courts, 
when  the  party  goes  voluntarily  and  unnecessarily  into  those  courts ; 
but  the  decision  shows,  in  other  respects,  how  decidedly  the  British 
doctrine  is  repelled  in  the  courts  of  that  state. 

The  British  doctrine  is  also  unequivocally  repelled  in  a  very 
learned  opinion  delivered  by  Mr.  Justice  Nott,  in  the  court  of  the 
last  resort  in  South  Carolina,  and  in  which  the  whole  court,  consist" 
ing  of  the  common  law  judges  of  the  State,  concurred.  This  was 
in  the  case  of  the  Assignees  of  Topham  v.  Chapman  et  aLj  in  which 
the  rights  of  the  attaching  creditor  were  maintained  against  those 
of  the  assignees  of  the  bankrupt ;  1  Constitutional  Reports,  283 ; 
and  that  the  same  rule  was  recognized  at  an  early  day  in  the  court 
of  Pennsylvania,  appears  from  the  leading  case  of  Phillips  v.  Hunter, 
2  H.  Black.  402,  in  which  a  British  creditor,  who  had  recovered  of  a 
debtor  of  the  bankrupt  in  Pennsylvania,  was  compelled  by  the  Brit- 
ish courts  to  refund  to  the  assignees  in  England,  as  for  money  had 
and  received  to  their  use. 

I  think  it,  then,  fully  established,  that  in  the  United  States  a  cred 
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itor  of  the  foreign  bankrupt  may  attach  the  debt  due  the  foreign 
baoknipt,  and  apply  the  money  to  the  satisfaction  of  his  peculiar 
debt,  to  the  prejudice  of  the  rights  of  the  assignees  or  other  cred- 
itors. 

I  do  not  here  speak  of  assignees,  or  rights  created,  under  the  bank- 
mpfs  own  deed;  those  stand  on  a  different  ground,  and  do  not  affect 
this  question.  I  confine  myself  to  assignments,  or  transfers,  resting 
on  the  operation  of  the  laws  of  the  country,  independent  of 
the  banhrupt's  deed;  to  the  ^rights  and  liabilities  of  debtor,  [  *  365  ] 
creditor,  bankrupt,  and  assignees,  as  created  by  law. 

What  is  the  actual  bearing  of  this  right  to  attach,  so  generally 
recognized  by  our  decisions  ? 

It  imports  a  general  abandonment  of  the  British  principles ;  for, 
according  to  their  laws,  the  assignee  alone  has  the  power  to  release 
the  debtor.  But  the  right  to  attach  necessarily  impUes  the  right  to 
release  the  debtor,  and  that  right  is  here  asserted  under  the  laws  of  a 
State  which  is  not  the  State  of  the  contract 

So,  also,  the  creditor  of  the  bankrupt  is,  by  the  laws  of  his  country, 
entitled  to  no  more  than  a  ratable  participation  in  the  bankrupt's 
effects.  But  the  right  to  attach  imports  a  right  to  exclusive  satisfac- 
tion, if  the  effects  so  attached  should  prove  adequate  to  make  satis- 
faction. 

The  right  to  attach  also  imports  the  right  to  sue  the  bankrupt; 
and  who  would  impute  to  the  bankrupt  law  of  another  country,  the 
power  to  restrain  the  citizens  of  these  States  in  the  exercise  of  their 
light  to  go  into  the  tribunals  of  their  own  country  for  the  recovery  of 
debts,  wherever  they  may  have  originated  ?  Yet,  universally,  after 
the  law  takes  the  bankrupt  into  its  own  hands,  his  creditors  are  pro- 
hibited £rom  suing. 

Thus  much  for  the  law  of  this  case  in  an  international  view.  I 
will  consider  it  with  reference  to  the  provisions  of  the  constitution. 

I  have  said  above,  that  I  had  no  doubt  the  erection  of  a  distinct 
tribunal  for  the  resort  of  dtizens  of  other  States,  was  introduced  ex 
hdustrioy  into  the  constitution,  to  prevent,  among  other  evils,  the 
assertion  of  a  power  over  the  rights  of  the  citizens  of  other  States, 
npon  the  metaphysical  ideas  of  the  British  courts  on  the  subject  of 
jurisdiction  over  contracts.  And  there  was  good  reason  for  it ;  for, 
npon  that  principle  it  is,  that  a  power  is  asserted  over  the  rights  of 
creditcvB  which  involves  a  mere  mockery  of  justice. 

Thus,  in  the  case  of  Burrows  v.  Jamineau,  (reported  in  2  Strange, 
and  better  repeated  in  Moseley,  1,  and  some  other  books,)  the  credi- 
tor, residing  in  England^  was  cited,  probably,  by  a  placard 
on  a  door-post  in  Leghorn,  to  appear  there  to  •answer  to   (  •366  ] 
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his  debtor ;  and  his  debt  passed  upon  by  the  conrt,  perhaps^  without 
his  having  ever  heard  of  the  institution  of  legal  process  to  destroy  it. 

The  Scotch,  if  I  remember  correctly,  attach  the  summons  on  the 
fiag-stafT,  or  in  the  market-place,  at  the  shore  of  Leith ;  and  the  civil 
law  process  by  proclamation,  or  viis  et  modis^  is  not  much  better,  as 
the  means  of  subjecting  the  rights  of  foreign  creditors  to  their  tribunals. 

All  this  mockery  of  justice,  and  the  jealousies,  recriminations,  and 
perhaps  retaliations  which  might  grow  out  of  it  axe  avoided,  if  the 
power  of  the  States  over  contracts,  after  they  become  the  subject  ex- 
clusively of  judicial  cognizance,  is  limited  to  the  controversies  of  their 
own  citizens. 

And  it  does  appear  to  me  almost  incontrovertible,  that  the  States 
cannot  proceed  one  step  further  without  exercising  a  power  inoom- 
patible  with  the  acknowledged  powers  of  other  States,  or  of  the 
United  States,  and  with  the  rights  of  the  citizens  of  other  States. 

Every  bankrupt  or  insolvent  system  in  the  world,  must  partake  of 
the  character  of  a  judicial  investigation.  Parties  whose  rights  are  to 
be  affected,  are  entitled  to  a  hearing.  Hence  every  system,  in  com- 
mon with  the  particular  system  now  before  us,  professes  to  sununon 
the  creditors  before  some  tribunal,  to  show  cause  against  granting  a 
discharge  to  the  bankrupt 

But  on  what  principle  can  a  citizen  of  another  State  be  forced 
into  the  courts  of  a  State  for  this  investigation  ?  The  judgment  to 
be  passed  is  to  prostrate  his  rights ;  and  on  the  subject  of  these  rights 
the  constitution  exempts  him  from  the  jurisdiction  of  the  state  tribu- 
nals, without  regard  to  the  place  where  the  contract  may  originate* 
In  the  only  tribunal  to  which  he  owes  allegiance,  the  state  insolvent 
or  bankrupt  laws  cannot  be  carried  into  effect ;  they  have  a  law  of 
their  own  on  the  subject;'  and  a  certificate  of  discharge  under  any 
other  law  would  not  be  acknowledged  as  valid  even  in  the  courts  of 
the  state  in  which  the  court  of  the  United  States,  that  grants  it,  is 
held.  Where  is  the  reciprocity  ?  Where  the  reason  upon 
[  •367  ]  which  the  state  courts  •can  thus  exercise  a  power  over  the 
suitors  of  that  court,  when  that  court  possesses  no  such 
power  over  the  suitors  of  the  state  courts? 

In  fact,  the  constitution  takes  away  the  only  ground  upon  which  this 
eminent  dominion  over  particular  contracts  can  be  claimed,  which  is 
that  of  sovereignty.  For  the  constitutional  suitors  in  the  courts  of 
the  United  States,  are  not  only  exempted  from  the  necessity  of  resort- 
ing to  the  state  tribunals,  but  actually  cannot  be  forced  into  them.  If, 
then,  the  law  of  the  English  courts  had  ever  been  practically  adopted 
in  this  country  in  the  state  tribunals,  the  constitution  has  produced 

^  2  Stats,  at  Large,  4. 
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0ach  a  radical  modification  of  state  power  over  even  their  own  con- 
tracts,  in  the  hands  of  individuals  not  subject  to  their  jurisdiction, 
as  to  furnish  ground  for  excepting  the  rights  of  such  individuals 
from  the  power  which  the  States  unquestionably  possess  over  their 
own  contracts,  and  their  own  citizens. 

Follow  out  the  contrary  doctrine  in  its  consequences,  and  see  the 
absurdity  it  will  produce. 

The  constitution  has  constituted  courts  professedly  independent 
of  state  power  in  their  judicial  course ;  and  yet  the  judgments  of  . 
those  courts  are  to  be  vacated,  and  their  prisoners  set  at  large,  tmder 
the  power  of  the  state  courts,  or  of  the  state  laws,  without  the  pos- 
sibility of  protecting  themselves  from  its  exercise. 

I  cannot  acquiesce  in  an  incompatibility  so  obvious. 

No  one  has  ever  imagined  that  a  prisoner  in  confinement,  under 
IflTOcess  from  the  courts  of  the  United  States,  could  avail  himself  of  W 
the  insolvent  laws  of  the  State  in  which  the  court  sits.  And  the 
reason  is,  that  those  laws  are  municipal  and  peculiar,  and  appertain- 
ing exclusively  to  the  exercise  of  state  power  in  that  sphere  in  which 
it  is  sovereign,  that  is,  between  its  own  citizens^  between  suitors 
subjected  to  state  power  exclusively,  in  their  controversies  between 
themselves. 

In  the  courts  of  the  United  States,  no  higher  power  is  asserted 
Aan  that  of  discharging  the  individual  in  confinement  under  its  own 
process.  This  affects  not  to  interfere  with  the  rights  of  creditors 
in  the  state  courts,  against  the  same  individual  Perfect 
reciprocity  would  seem  to  *  indicate,  that  no  greater  power  [  *Z68  ] 
should  be  exercised  tmder  state  authority  over  the  rights  of 
suitors  who  belong  to  the  United  States  jurisdiction.  Even  although 
the  principle  asserted  in  the  British  courts,  of  supreme  and  exclusive 
power  over  their  own  contracts,  had  obtained  in  the  courts  of  the 
United  States,  I  must  think  that  power  has  undergone  a  radical 
modification  by  the  judicial  powers  granted  to  the  United  States. 

I,  therefore,  consider  the  discharge,  under  a  state  law,  as  incompe- 
tent- to  discharge  a  debt  due  a  citizen  of  another  State ;   and  it , 
follows  that  the  plea  of  a  discharge  here  set  up,  is  insufficient  to 
bar  the  rights  of  the  plaintiff. 

It  becomes  necessary,  therefore,  to  consider  the  other  errors  as- 
signed in  behalf  of  the  defendant ;  and,  first,  as  to  the  plea  of  the 
act  of  limitations. 

The  statute  pleaded  here  is  not  the  act  of  Louisiana,  but  that  of 
New  York ;  and  the  question  is  not  raised  by  the  facts  or  averments, 
whether  he  could  avail  himself  of  that  law  if  the  full  time  had  run 
out  before  his  departure  from  New  York,  as  was  supposed  in  argu- 
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meat.  The  plea  is  obvionaly  founded  on  the  idea  that  the  statute 
of  the  State  of  the  contract  was  generally  pleadable  in  any  other 
State,  a  doctrine  that  will  not  bear  argument 

The  remaining  error  assigned  has  regard  to  the  sum  for  which  the 
judgment  is  entered,  it  being  for  a  greater  amount  than  the  nominal 
amount  of  the  bills  of  exchange  on  which  the  suit  was  brought,  and 
which  are  found  by  the  verdict. 

There  has  been  a  defect  of  explanation  on  this  subject ;  but  firom 
the  best  information  afforded  us,  we  consider  the  amount  for  which 
judgment  is  entered,  as  made  up  of  principal,  interest,  and  dam- 
ages, and  the  latter  as  being  legally  incident  to  the  finding  of  the 
bills  of  exchange,  and  their  non-payment,  and  assessed  by  the  court 
under  a  local  practice  consonant  with  that  by  which  the  amount  of 
written  contracts  is  determined,  by  reference  to  the  prothonotary,  in 
many  other  of  our  courts.  We,  therefore,  see  no  error  in  it.  The 
judgment  below  will,  therefore,  be  affirmed. 

And  the  purport  of  this  adjudication,  as  I  understand  it,  is,  that  as 
between  citizens  of  the  same  State,  a  discharge  of  a  bank- 
[  *  369  ]  rupt  by  the  laws  of  that  State,  is  valid  as  it  affects  *  pos- 
terior contracts;  that  as  against  creditors,  citizens  of  other 
States,  it  is  invalid  as  to  all  contracts. 

The  propositions  which  I  have  endeavored  to  maintain  in  the 
opinion  which  I  have  delivered  are  these :  — 

1.  That  the  power  given  to  the  United  States  to  pass  bankrupt 
laws  is  not  exclusive. 

2.  That  the  fair  and  ordinary  exercise  of  that  power  by  the  States 
does  not  necessarily  involve  a  violation  of  the  obligation  of  contracts, 
mtUti  fortiori  of  posterior  contracts. 

3.  But  when,  in  the  exercise  of  that  power,  the  States  pass  beyond 
their  own  limits,  and  the  rights  of  their  own.  citizens,  and  act  upon 
the  rights  of  citizens  of  other  States,  there  arises  a  conflict  of  sov- 
ereign power,  and  a  collision  with  the  judicial  powers  granted  to  the 
United  States,  which  renders  the  exercise  of  such  a  power  incom- 

^  patible  with  the  rights  of  other  States,  and  with  the.  constitutidki  of 
the  United  States. 

Mr.  Justice  Washington,  Mr.  Justice  Thobcpson,  and  Mr.  Justice 
Trimble,  dissented. 

Mr.  Chief  Justice  Marshall,  Mr.  Justice  Duvall,  and  Mr. 
Justice  Story,  assented  to  the  judgment,  which  was  entered  for 
the  defendant  in  error.  Judgment  affirmed.^ 

12  W.  370;  6  P.  1 ;  6  P.  348,  635 ;  8  P.  88;  9  P.  329;  12  P.  657,   14  P.  67 ;  5  H.  295, 
554 ;  6  H.  301 ;  10  H.  395 ;  17  H.  322 ;  19  H.  393. 

1  In  the  case  of  Shaw  v.  Bobbins^  the  judgment  below  was  reversed.    This  was  ao 
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Under  a  bond  to  remain  a  true  pnsoDer  until  lawfoUj  dischaif^ed,  a  ditehaige  nnder  a  rtfBoWe 
of  the  legislatare,  passed  in  conformity  with  an  ancient  usage  thns  to  relieTO  from  impris- 
onment, is  a  lawful  discharge,  and  does  not  impair  the  obligation  gf  the  contract. 

This  was  an  action  of  debt,  brought  in  the  circuit  conrt  of  Rhode 
Island,  upon  two  several  bonds  given  by  the  defendant,  Haile,  to  the 
plaintiif,  Mason,  and  one  Bates,  whom  the  plaintiff  survives,  one  of 
which  bonds  was  executed  on  the  14th,  and  the  other  on  the  29th  of 
March,  1814. 

The  case  is  stated  in  the  opinion  of  the  court 

Webster  and  BlisSj  for  the  plaintiff. 

Whipple  and  Wkeaton^  for  the  defendant 

•  Thompson,  J.,  delivered  the  opinion  of  the  court  [  •  374  ] 

The  question  in  this  case  arises  upon  the  following  certifi- 
cate of  a  division  of  opinion  of  the  judges  of  the  circuit  court  of 
the  United  States  for  the  district  of  Rhode  Island :  <<  This  cause 
came  on  to  be  heard,  and  was  argued  by  counsel  on  both  sides,  and 
thereupon  the  following  question  occurred,  namely,  whether,  upon 
the  amended  pleas  in  this  case,  severally  pleaded  to  the  first 
and  second  counts  of  the  *  pleUntiff's  declaration,  and  to  [  *  375  ] 
which  there  are  demurrers,  and  joinders  in  demurrer,  the 
defendant  is  entitled  to  judgment,  on  the  ground  that  the  matters  set 
forth  therein,  on  the  part  of  the  defendant,  are  sufficient  to  bar  the 
action ;  or  whether  the  plaintiff  is  entitled,  upon  said  demurrers  and 
joinders,  to  judgment  ?    Upon  which  question  the  court  was  divided 
in  opinion."  , 

action  on  several  bills  of  exchange,  drawn  by  the  plaintiff  on  the  defendant,  payable 
to  plaintiff's  order,  and  by  the  defendant  duly  accepted.  At  the  time  of  the  trani- 
acdon  the  plaintiff  was  a  oitizen  of  Massachusetts,  resident  in  that  State,  and  the 
defendant  a  citizen  of  New  York,  and  there  resident  The  action  was  brought  in  a 
state  court,  in  Ohio,  and  the  defendant  relied  on  a  discharge,  obtained  in  New  York, 
under  the  proYisions  of  the  insolvent  laws  of'  that  State.  The  highest  court  of  law  in 
Ohio  gave  judgment  for  the  defendant ;  and  the  cause  was  brought  before  this  courf 
by  a  writ  of  error. 

Hr.  Justice  Johnson.  This  is  a  contract  between  a  citizen  of  New  York  and  a 
ntizcn  of  Massachusetts.  It  only  differs  from  Ogden  v,  Saunders  in  this  particular, 
that  the  action  was  brought  in  a  state  court ;  not  the  court  of  New  York,  but  the 
eoart  of  another  State.  We  think  the  decision  in  the  case  of  Ogden  v.  Saunders 
applies  to  this,  and  must  govern  its  decision.  The  judgment  below,  therefore,  must 
be  reversed,  and  the  cause  remanded  for  such  furUier  proceedings  as  the  law  may 
require. 
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It  is  not  understood  by  this  court,  that  any  question  as  to  the 
sufficiency  of  the  pleas,  in  point  of  form,  is  drawn  under  'examina- 
tion, but  simply  whether,  upon  the  merits,  the  matter  thereby  set  up 
is  sufficient  to  bar  the  action.  The  action  is  founded  upon  two 
several  bonds,  given  by  the  defendant  to  the  plaintiff,  and  one  Bates, 
whom  the  plaintiff  survives,  one  dated  the  14th,  and  the  other  the 
29th  of  March,  1814.  The  condition  in  both  bonds  is  the  same, 
except  as  to  dates  and  sums,  and  is  as  follows :  ^  The  condition  of 
the  above  obligation  is  such,  that  if  the  above  bounden  Nathan 
Haile,  now  a  prisoner  in  the  state's  jail,  in  Providence,  within  the 
county  of  Providence,  at  the  suit  of  said  Mason  and  Bates,  do,  and 
shall  from  henceforth  continue  to  be  a  true  prisoner,  in  the  custody, 
guard,  and  safe-keeping  of  Andrew  Waterman,  keeper  of  said  prison, 
and  in  the  custody,  guard,  and  safe-keeping  of  his  deputy,  officers, 
and  servants,  or  some  one  of  them,  within  the  limits  of  said  prison, 
until  he  shall  be  lawfully  discharged,  without  committing  any  man- 
ner of  escape  or  escapes  during  the  time  of  restraint,  then  this  ob- 
ligation to  be  void,  or  else  to  remain  in  full  force  and  virtue.^' 

The  defence  set  up  by  the  pleas,  to  show  there  has  been  no  breach 
of  the  condition  of  the  bond,  is  substantially,  that  in  June,  1814, 
after  giving  the  bond  in  question,  the  defendant  presented  a  petition 
to  the  legislature  of  Jlhode  Island,  praying  relief,  and  the  benefit  of 
the  Insolvent  Act  of  1756 ;  and  that,  in  the  mean  time,  all  proceed- 
ings against  his  person  and  estate,  f6r  the  collection  of  debts,  might 
be  stayed,  and  he  be  liberated  from  jail,  on  giving  bonds  to  return 
in  case  his  petition  should  not  .be  granted.  Upon  this  petition, 
the  legislature,  in  February,  1816,  passed  the  following  resolution : 
"  On  the  petition  of  Nathan  Haile,  praying,  for  the  reasons  therein 

stated,  that  the  benefit  of  an  act,  entitled,  an  act  for  the 
•[  *  376  ]  relief  of  insolvent  debtors,  passed  in  the  year  *  1756,  be 

extended  to  him,  voted  that  said  petition  be  continued  until 
the  next  session  of  this  assembly ;  and  that,  in  the  mean  time,  all 
proceedings  against  the  said  Haile,  on  account  of  his  debts,  be 
stayed ;  and  that  the  said  Haile  be  liberated  from  his  present  impris- 
onment^ in  the  jail,  in  the  county  of  Providence,  on  his  giving  suffi- 
cient bond  to  the  sheriff  of  the  county,  conditioned  to  return  to  jaU 
in  case  said  petition  is  not  granted."  The  defendant,  afber  the  pass- 
ing of  this  resolution,  gave  the  bond  required  by  it,  and  on  the  28th 
of  the  same  month  was  discharged  from  imprisonment,  and  has  ever 
since  been  at  large,  out  of  the  custody  of  the  sheriffi  In  February, 
1816,  the  legislature,  upon  a  due  hearing,  granted  the  prayer  of  the 
defendant,  and  passed  the  following  resolution :  ^  On  the  petition  of 
Nathan  Haile,  of  Foster,  praying,  for  the  reasons  therein  stated,  that 
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the  benefit  of  an  act,  passed  in  June,  1756,  for  the  relief  of  insolvent 
debtors  may  be  extended  to  bim,  voted  tbat  the  prayer  of  the  said 
petition  be,  and  the  same  is  hereby  granted."  By  the  granting  of 
the  prayer  of  the  petition,  the  condition  of  the  second  bond  given  to 
the  sheriff  was  complied  with,  and  the  bond  became  extinguished. 

The  defendant  afterwards  proceeded  to  take  the  benefit  of  the 
insolvent  act  revived  in  his  favor,  according  to  the  statute  provisions, 
and  received  in  due  form  from  the  proper  court,  a  judgment^  "  that 
he  should  be,  and  thereby  w'as  fully  discharged  of  and  from  all  debts, 
contracts,  and  demands,  of  every  name,  nature,  and  kind,  outstand- 
ing against  him,  debts  due  to  the  State  aforesaid,  or  to  tt)e  United 
States  excepted,  and  from  all  imprisonment,  arrest,  and  restraint  of 
his  person  therefor."  The  insolvent  act  of  1756  is  not  considered  in 
force  as  a  general  euid  permanent  law;  but  the  legislature  of  Rhode 
Island  has  been  in  the  constant  habit  of  entertaining  petitions  like 
the  present,  and  has  by  the  general  law  of  1798,  now  in  force,  pre- 
scribed the  mode  by  which  such  petitions  are  to  be  regulated;  and, 
in  case  of  granting  the  prayer  of  the  petition,  the  course  is  to  pass 
an  act  or  resolution,  giving  the  benefit  of  the  act  of  1756  to  the 
petitioner,  and  thus,  in  effect,  reviving  it  for  his  particular  benefit. 
So  that  the  mode  pursued  to  obtain  the  discharge  of  the  defendant, 
as  set  out  in  the  pleas,  was  according  to  the  established 
course  •  of  proceeding  in  cases  of  insolvency,  and  in  con-  [  *  377  ] 
formity  to  the  laws  of  Rhode  Island,  by  which  the  defend- 
ant was  discharged  from  all  his  contracts,  and  from  imprisonment. 

The'  effect  of  this  discharge  upon  the  original  judgment  against 
Haile  is  not  now  drawn  in  question.  The  only  inquiry  is,  whether 
he  "has  violated  the  condition  of  his  bonds  of  March,  1814,  by  going 
at  large,  under  the  authority  and  sanction  of  the  resolutions  of  the 
legislature  as  before  stated.  His  bond  required  him  to  remain  a  true 
prisoner,  tmtil  he  should  be  lawfully  discharged,  without  committing 
any  manner  of  escape  during  the  time  of  restraint.  The  bond  is 
not  that  he  shall  remain  a  true  prisoner  until  the  debt  shall  be  paid. 
Nor  is  there  any  thing  upon  the  face  of  the  bond,  or  if  we  look  out 
of  it  to  the  known  and  established  laws  and  usages  in  that  State 
calling  for  such  a  construction.  A  lawful  discharge,  in  its  general 
signification,  will  extend  to  and  be  satisfied  by  any  discharge 
obtained  under  the  legislative  authority  of  the  State.  And  it  is  not 
nnreasonable  to  consider  such  prison  bonds  as  given  subject  to  the 
ordinary  and  well  known  practice  in  Rhode  Island,  for  the  legislature 
to  entertain  petitions  in  the  manner  pursued  by  the  defendant,  to 
obtain  the  benefit  of  the  insolvent  act  of  1756,  in  the  manner  in 
^hich  these  petitions  are  received  and  proceeded  upon,  as  prescribed 
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by  the  act  of  1798.  And,  indeed,  this  cannot  strictly  be  considered 
a  private  contract  between  the  parties,  but  rather  as  a  statute  en- 
gagement, imposed  by  an  act  of  the  legislature,  and  as  a  part  of 
the  process  under  which  the  defendant  was  held  as  a  prisoner.  And 
with  the  full  knowledge  of  this  regulation  and  practice,  it  is  hardly 
to  be  presumed  that  such  discharges  were  not  understood  to  be  law- 
ful discharges.  And  the  same  remarks  will  apply  to  the  term  escape, 
in  the  bond,  which  can  mean  no  more  than  a  departure  from  the 
limits  without  lawful  authority.  Suppose  the  legislature,  after  the 
execution  of  this  bond,  had  enlarged  the  jaU  limits  ?  It  surely  would 
not  havcbeen  an  escape  for  the  defendant  to  have  availed  himself 
of  the  enlarged  limits,  and  gone  beyond  his  former  bounds.  And 
yet,  if  the  limits  prescribed  at  the  time  the  bond  was  executed,  are 

to  govern  the  effect  and  operation  of  the  bond,  it  would  be 
[•378]  an  escape.     Such  bonds  may  well  be  considered  *  as  an 

enlargement  of  the  prison  limits,  and  a  mere  modification 
of  the  imprisonment,  according  to  the  provisions  of  the  laws  of 
Rhode  Island. 

Can  it  be  doubted  but  the  legislature  of  the  States,  so  far  as 
relates  to  their  own  process,  have  a  right  to  abolish  imprisonment  for 
debt  altogether,  and  that  such  law  might  extend  to  present,  as  well 
as  future  imprisonment  ?  We  are  not  aware  that  such  a  power  in 
the  States  has  ever  been  questioned  And  if  such  a  general  law 
would  be  valid  under  the  constitution  of  the  United  States,  where 
is  the  prohibition  to  be  found  that  denies  to  the  State  of  {Ihode 
Island  the  right  of  applying  the  same  remedy  to  individual  cases? 
This  is  a  measure  which  must  be  regulated  by  the  views  of  policy 
and  expediency  entertained  by  the  state  legislatures.  Such  laws  act 
merely  upon  the  remedy,  and  that  in  part  only.  They  do  not  take 
away  the  entire  remedy,  but  only  so  far  as  imprisonment  forms  a 
part  of  such  remedy.  The  doctrine  of  this  court  in  the  case  of 
Sturges  V.  Crowninshield,  4  W.  200,  applies  with  full  force  to  the 
present  case.  "  Imprisonment  of  the  debtor,"  say  the  court,  "  may  be 
a  punishment  for  not  performing  his  contract,  or  may  be  allowed  as 
a  means  for  inducing  him  to  perform  it.  But  a  State  may  refuse  to 
inflict  this  punishment,  or  may  withhold  it  altogether,  and  leave  the 
contract  in  full  force.  Imprisonment  is  no  part  of  the  contract,  and 
simply  to  release  the  prisoner,  does  not  impair  its  obligation." 

In  whatever  light,  therefore,  the  question  is  viewed,  no  breach  of 
the  condition  of  the  bond,  according  to  its  true  sense  and  interpreta- 
tion, has  been  committed.  The  liberation  of  the  defendant  from 
confinement,  on  his  giving  bond  to  the  sheriff  to  return  to  jail  in  case 
his  petition  for  a  discharge  should  not  be  granted,  was  sanctioned 
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by  the  due  exercise  of  legisIatiTe  power,  and  was  analogous  to  ex- 
tending to  him  more  enlarged  jail  limits,  and  would  not  be  con- 
sidered an  escape.  And  both  this  and  the  final  discharge,  so  far, 
at  all  events,  as  it  related  to  the  imprisonment  of  the  defendant, 
affected  the  remedy  in  part  only,  and  was  in  the  due  and  ordinary 
exercise  of  the  powers  vested  in  the  legislature  of  Rhode 
Island,  and  was  a  lawful  discharge,  and  no  *  escape,  and  of  [  *  379  ] 
course,  no  breach  of  the  condition  of  the  bond  in  question. 

It  most,  accordingly,  be  certified  to  the  ciicuit  court  that  the  mat- 
ters set  forth  in  the  defendant's  amended  pleas  are  sufficient  to  bar 
tiie  plaintifTs  action. 

Washington,  J.,  dissented  It  has  never  been  my  habit  to  deliver 
dissenting  opinions  in  cases  where  it  has  been  my  misfortune  to  differ 
from  those  which  have  been  pronounced  by  a  majority  of  this  court. 
Nor  should  I  do  so  upon  the  present  occasion,  did  I  not  believe  that 
the  opinion  just  delivered  is  at  variance  with  the  fundamental  prin- 
ciples upon  which  the  cases  of  Sturges  v,  Crowninshield  and  Ogden 
V,  Saunders,  4  W.  122,  12  W.  213,  have  been  decided  A  regard 
for  my  own  consistency,  and  that,  too,  upon  a  great  constitutional 
question,  compels  me  to  record  the  reasons  upon  which  my  dissent 
is  founded 

The  great,  the  intelligible  principle  upon  which  those  cases  were 
decided,  is,  that  a  retrospective  State  law,  so  far  as  it  operates  to  dis- 
charge or  to  vary  the  terms  of  an  existing  contract,  impairs  its  obli- 
gation, and  is,  for  that  reason,  a  violation  of  the  tenth  section  of  the 
first  article  of  the  constitution  of  the  United  States ;  but  that  a  law 
%riiich  is  prospective  in  its  operation  has  not  this  effect,  and,  conse- 
qaently,  is  not  forbidden  by  that  instrument.  But,  if  I  rightly  under- 
stand the  opinion  pronounced  in  this  case,  and  the  facts  upon  which 
it  is  founded,  this  principle  is  subverted,  and  the  distinction  between 
retrospective  and  prospective  laws,  in  their  application  to  contracts, 
»  altogether  disregarded  The  facts  are,  that  the  bond  upon  which 
this  action  is  brought  bears  date  the  14th  of  March,  181 1,  and  the 
condition  is,  that  the  defendant,  then  a  prisoner  in  the  state's  jail  in 
Providence,  at  the  suit  of  the  plaintiff,  shall  continue  to  be  a  true 
prisoner,  in  the  custody  and  safe  keeping  of  the  keeper  of  the  said 
jail,  within  the  limits  of  the  said  prison,  until  he  shall  be  lawfully 
discharged  Upon  the  petition  of  the  defendant  to  the  legislature  of 
Rhode  Island,  to  extend  to  him  the  benefit  of  a  certain  act  passed  in 
the  year  1756,  an  act  was  passed  in  February,  1816,  which  liberated 
him  from  his  confinement  in  the  jail  aforesaid,  on  his  giv- 
ing a  bond  to  return  *  to  the  said  jail  in  case  his  petition  [  *  380  ] 
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should  tiot  be  granted;  and,  by  a  subsequent  act  pansed  in  the  fol- 
lowing year,  he  was  discharged  from  his  debts,  upon  a  surrender  pre- 
viously made  of  all  his  estate,  for  the  benefit  of  his  creditors.  The 
plea  admits  that  the  defendant  did  depart  from  the  limits  of  the  jail, 
and  justifies  the  alleged  escape  under  the  above  acts  of  the  legisla- 
ture. The  opinion  considers  those  acts  as  constitutional,  and  decides 
that  the  defendant  was  lawfully  discharged  within  the  terms  of  his 
bond. 

The  case  of  Sturges  v.  Crowninshield  arose  upon  a  contract  for 
the  payment  of  money,  from  which  the  debtor  was  discharged  under 
a  subsequent  state  insolvent  law,  and  this  discharge  was  plead  in  bar 
of  the  action  upon  the  contract  This  court  decided  the  plea  to  be 
insufficient,  upon  the  ground  that  the  law  upon  which  it  was  founded 
impaired  the  obligation  of  the  contract  which  was  entered  into  pre- 
vious to  his  discharge.  The  obligation  of  the  contract  upon  which 
the  present  suit  was  brought  is  not  to  pay  money,  but  to  continue  a 
true  prisoner  within  the  limits  of  the  jail  in  which  he  was  then  con- 
fined. A  subsequent  act  of  the  legislature  discharges  him  fix>m  his 
confinement,  and  authorizes  him  to  go  at  large,  of  which  law  he 
availed  himself,  and  under  which  he  justifies  the  alleged  breach  of 
the  condition  of  his  bond. 

A  contract,  we  are  informed  by  the  above  case,  is  an  agreement  by 
one  or  more  persons  to  do,  or  not  to  do,  a  particular  thing ;  and  the 
law  which  compels  a  performance  of  such  contract  constitutes  its 
obligation.  The  thing  to  be  done  in  that  case  was  to  pay  money, 
and  in  this  it  is  to  continue  a  true  prisoner ;  and,  at  the  time  it  was 
concluded,  the  existing  law  of  Rhode  Island  required  him  to  perform 
this  engagement  A  discharge  from  his  debts  in  the  former  case,  by 
a  subsequent  law  of  the  State,  impaired  that  obligation ;  but  this 
obligation,  it  is  said,  is  not  impaired  by  a  subsequent  law,  which  dis- 
charges him  from  confinement,  as  well  as  from  all  his  debts.  If  the 
principle  which  governs  the  two  cases  can  be  reconciled  with  each 
other,  the  course  of  reasoning  by  which  it  is  to  be  effected  is  quite 
too  subtle  for  my  mind  to  comprehend  it. 

It  was  stated,  in  the  case  alluded  to,  that  imprisonment 
[  •  381  ]  of  •the  debtor  forms  no  part  of  the  contract,  and,  conse- 
quently, that  a  law  which  discharges  his  person  from  con- 
finement does  not  impair  its  obligation.  This  I  admit,  and  the  prin- 
ciple v^as  strictly  applicable  to  a  contract  for  the  payment  of  money. 
But  can  it  possibly  apply  to  a  case  where  the  restraint  of  the  person 
is  the  sole  object  of  the  contract,  and  continuing  within  the  limits  of 
the  prison  the  thing  contracted  to  be  done  ? 

I  admit  the  right  of  a  State  to  put  an  end  to  imprisonment  for 
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debt  altogether,  and  even  to  discharge  insolvent  debtors  from  their 
debts,  by  the  enactment  of  a  bankrupt  law  for  that  purpose.  I  am 
compelled,  by  the  case  of  Sturges  v,  Crowninshield,  to  make  this 
latter  admission,  and  I  voluntarily  make  the  former.  But  what  I 
insist  upon  is,  that  if  the  law  in  either  case  is  made  to  operate  retro- 
actively upon  contracts,  to  do  what  the  law  discharges  the  party 
from  doing,  it  impairs  the  obligation  of  the  contract,  and  is  so  far 
invalid 

I  will  now  briefly  consider  the  reasons  which  are  assigned  for  dis- 
tinguishing  this  case  from  that  of  Sturges  v.  Crowninshield. 

It  is  said  that  the  bond  in  this  case  is  not,  in  point  of  law,  a  con- 
tact, since  there  is  but  one  voluntary  party  to  it,  and  a  contract 
cannot  exist  unless  there  be  at  least  two  parties  to  it  My  answer 
is,  that  the  law  of  Rhode  Island  which  authorized  the  giving  of  the 
bond  made  the  creditor  the  other  party,  as  much  so  as  creditors  and 
legatees  are  made  parties  to  a  bond  which  the  law  requires  an  exec- 
utor to  give.  If  this  answer  be  not  considered  as  satisfactory,  I  will 
add  another,  which  is,  that  the  creditor  has  adopted  it  as  his  contract 
by  putting  it  in  suit 

Again,  it  is  said  that  the  acts  which  discharged  this  defendant 
from  his  imprisonment,  and  even  from,  the  debt  altogether,  are  not 
retrospective  in  their  operation,  and  are  not  so  considered  in  the  State 
where  they  were  passed. 

How  they  are  considered  in  that  State  is  more  than  this  court  can 
judicially  know,  and,  consequently,  that  circumstance  cannot  here 
form  the  basis  of  a  judicial  determination. 

All  that  we  do  judicially  know  is  that  the  act  of  1756 
•was  a  temporary  law,  and  expired  nearly  half  a  century  [  *  382  ] 
ago.  It  was,  then,  in  the  year  1815,  as  if  it  had  never  ex- 
isted. An  act  in  this  year  to  revive  it,  either  as  a  general  law  or  for 
the  purpose  of  benefiting  a  particular  individual,  is  the  enactment  of 
a  new  law,  which  derives  all  its  force  from  the  will  of  the  legislature 
which  enacts  it,  and  not  from  that  of  the  legislature  to  which  the  ex- 
pired law  owed  its  temporary  existence.  Is  it  possible  that  argument 
or  authorities  can  be  required  to  prove  this  proposition  ?  Would  the 
argument  upon  which  the  contrary  proposition  is  fotmded  have  been 
adopted  in  the  case  of  Sturges  v.  Crowninshield,  if  the  discharge  had 
been  under  eOi  act  passed  subsequent  to  the  contract,  which  revived 
an  old  expired  insolvent  or  bankrupt  law  ?  And  am  I  to  understand 
that  contracts  for  the  payment  of  money,  as  well  as  for  the  restraint 
of  the  person  of  the  debtor,  may  now  be  discharged  in  the  State  of 
Rhode  Island,  at  any  time,  by  an  act  to  revive  the  act  of  1756  in 
£avor  of  debtors  for  whose  benefit  it  may  be  revived  ?     If  this  be  the 
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effect  of  the  present  decision,  (and  I  confess  I  cannot  perceive  how 
it  can  be  otherwise,)  the  decision  in  the  case  of  Sturges  v.  Crown- 
inshield  will  avail  nothing  in  that  State,  or  in  any  other  of  the  States 
in  whose  code  an  old  deceased  insolvent  law  can  be  found,  which,  in 
the  days  of  its  existence,  authorized  a  legislative  discharge  of  a  debtor 
from  bis  debts,  or  from  his  prison  bounds  bond. 

Lastly,  it  is  said  that  this  law  does  no  more  than  enlarge  the  limits 
of  the  prison  rules  within  which  the  defendant  bound  himself  to  con- 
tinue. And  can  it  be  contended  that  a  law  which  has  this  effect  does 
not  vary  (and  if  it  does  so,  it  impairs,)  the  terms  of  the  contract  en- 
tered into  by  the  defendant?  For  what  object  was  he  restricted  to 
certain  limits,  if  not  to  coerce  him  to  pay  the  debt  for  which  the 
plaintiff  had  a  judgment  and  execution  against  him  ?  And  is  not 
this  object  defeated,  and  Hie  whole  value  of  his  prison  bounds  con- 
tract destroyed,  by  enlarging  the  limits  to  those  of  the  State,  of  the 
United  States,  or  of  the  four  quarters  of  the  globe  ?  I  shall  add 
nothing  further.  I  have  prepared  no  written  opinion,  my  object  in 
declaring  my  dissent  from  that  which  has  been  delivered 
[  *  383  J  being  not  so  much  to  prove  •that  opinion  to  be  wrong,  as 
to  vindicate  my  own  consistency. 

Certificate,  that  the  matters  set  forth  in  the  defendant's  pleas  are 
sufficient  to  bar  the  plaintiff's  action. 

9  P.  329. 


Thb  Columbian  Insurance   Company,  Plaintiffs  in  Error,  t>.  Cat- 
lett, Defendant  in  Error. 

12  W.  383. 

A  policy  "  at  and  from  A.  to  T.  and  two  other  ports  in  the  West  Indies,  and  back  to  her 
port  of  discharge,  in  the  United  States,  n^on  all  lawful  goods,"  &c.,  being  oonstraed  with 
reference  to  the  known  course  of  the  trade,  covers  the  return  cai^. 

Delay  to  accomplish  the  objects  of  the  voyage  by  selling  the  cargo  reasonably,  and  accord- 
ing to  the  known  course  of  the  trade,  is  not  a  deviation. 

If  a  sale  of  a  perishable  cargo  becomes  necessary,  in  consequence  of  a  peril  of  the  sea,  before 
arrival  at  the  port  of  destination,  it  is  a  case  of  constructive  total  loss. 

Though  a  policy  requires  sixty  days*  notice  of  an  abandonment,  the  same  letter  containing 
the  notice  may  operate  as  an  abandonment  at  the  end  of  sixty  days. 

Where  a  specific  sum  was  insured  on  cargo  for  a  round  voyage,  the  whole  sum  was  at  risk, 
though  part  of  the  outward  cargo  had  been  landed,  that  amount  of  property  being  on 
board.  • 

Pro  rata  freight  is  not  a  charge  on  salvage  money  abandoned  to  the  underwriter. 

It  is  not  necessary  to  aver  an  abandonment  in  the  declaration. 

[  •  384  ]      *  This  cause  was  argued  by  Webster  and  TayloTj  for  the 
plaintiffs  in  error,  and  by  the  Attorney- General  and  Swamh 
for  the  defendant  in  error. 


JANUABT  TEHM,  1827.  235 

Colombian  iDsdraiiM  Company  «.  Catlett.    IS  W. 


Stort,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  circuit  court  of  the  District  of  Colum- 
bia, sitting  at  Alexandria* 

The  original  action  was  upon  a  policy  of  insurance,  dated  the  16th 
of  February,  1822,  whereby  the  Columbian  Insurance  Company  in- 
sured the  plaintiff  ten  thousand  dollars,  lost  or  not  lost,  at  and  from 
Alexandria  to  St  Thomas,  and  two  other  ports  in  the  West  Indies, 
and  back  to  her  port  of  discharge  in  the  United  States,  upon  all  kinds 
of  lawful  goods  and  merchandise,  laden  or  to  be  laden  on  board  the 
ship  called  The  Commerce,  &c. ;  beginning  the  adventure  upon  the 
said  goods  and  merchandise  from  the  loading  at  Alexandria,  and 
continuing  the  same  until  the  said  goods  and  merchandise  shall  be 
safely  landed  at  St  Thomas,  &c.,  and  the  United  States.  The  goods 
and  merchandise  to  be  valued,  as  interest  may  appear.  The  policy 
contained  the  usual  risks ;  and  the  premium  agreed  on  was  three 
and  three  quarters  per  cent,  to  return  half  per  cent  for  each  port 
not  used  or  attempted,  and  no  loss  happens.  There  are  other  pro- 
visions in  the  policy,  which  will  be  hereafter  commented  on.  The 
breach  alleged  in  the  declaration  is  a  total  loss  by  perils  of  the  seas, 
with  the  usual  averments  of  notice  and  non-payment 

The  trial  was  had  upon  the  general  issue,  and  a  verdict  found  by 
consent  for  the  plaintiff^  for  $10,000,  subject  to  the  opinion  of  the 
court  upon  the  demurrer  to  evidence  filed  in  the  case.  It  was  further 
agreed  that  if  it  should  be  the  opinion  of  the  court  that  the  plaintiff 
was  not  entitled  to  recover  the  full  amount  of  the  insurance,  but  is 
entitled  to  an  average  loss,  then  a  reference  to  ascertain  that 
average,  or  to  modify  the  amount  of  the  verdict  in  any  *  other  [  *  385  ] 
respect  as  to  the  sum,  should  be  made  to  an  auditor,  and 
judgment  should  be  given  for  the  sum  finally  reported  and  confirmed 
by  the  court,  subject,  however,  to  the  exceptions  of  either  party  to 
any  opinion  of  the  court  on  that  subject  The  reference  was  accord- 
ingly made,  and,  upon  the  coming  in  of  the  auditor's  report,  the 
court  pronounced  its  opinion  and  gave  judgment  for  the  plaintiff  for 
$7,656.57,  with  interest  from  the  14th  of  October,  1822. 

From  the  demurrer  to  evidence  it  appeared  that  the  ship  sailed 
from  Alexandria  on  her  voyage  about  the  14th  of  February,  1822, 
having  on  board  a  cargo  of  2,297^  barrels  of  flour,  of  the  invoice  price 
of  (16-,887.B2,  both  ship  and  cargo  being  owned  by  the  plaintiff  On 
the  21st  of  March  she  arrived  in  safety  with  her  cargo  at  St  Thomas, 
having  met  with  no  accident ;  and  she  continued  at  that  port  until 
the  30th  of  May  following,  for  the  purpose  of  selling  her  cargo,  and 
for  no  other  cause.  During  this  period  the  master,  who  was  also 
consignee,  sold  by  retail  509]  barrels ;  being  limited,  by  his  instruc- 
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tions,  to  eight  dollaxs  per  barrel,  and  not  being  able  to  procure  that 
price  for  the  residue  of  the  cargo,  he  sailed,  on  the  31st  of  May,  for 
Cape  Haytien  with  it^  and  had  also  on  board  some  doubloons, 
amounting  to  $480,  part  of  the  proceeds  of  the  former  sales.  He 
might  have  sold  his  whole  cargo,  at  from  $7.50  to  $7.75,  at  St 
Thomas.  The  609j  barrels  of  flour  sold  at  St  Thomas,  according  to 
the  invoice  price,  amounted  to  $3,512.99,  leaving  the  value  of  the 
cargo  on  board,  exclusive  of  the  doubloons,  at  the  time  of  sailing 
from  that  port,  according  to  the  invoice,  at  $12,328.25. 

On  the  6th  of  June  the  ship,  with  her  C€urgo,  arrived  off  Cape 
Haytien,  and,  the  captain  having  gone  on  shore,  the  ship  stretching 
too  far  in,  took  the  ground  and  was  v^ecked.  In  consequence  of  this 
disaster,  155  barrels  of  flour  were  totally  lost,  1,633  were  got  on 
shore,  part  without  injury,  but  the  greater  part  damaged,  and  the 
whole  was  sold.  The  gross  amount  of  the  sales  at  Cape  Haytien  was 
$9,391.34 ;  the  expenses  of  salvage,  including  commissions  on  sales 
$4,124.72 ;  the  proportion  of  the  captain's  expenses  attach- 
[  *386  ]  ing  on  the  cargo,  $285.78.  Of  the  proceeds  of  the  *  sales 
at  Cape  Haytien,  the  sum  of  $4,953.89  was  invested  in 
coffee,  which  was  shipped  to  Baltimore,  where  it  produced  only 
$3,517.40.  The  plaintiff  makes  a  claim  for  freight  of  the  outward 
cargo  of  $2,104.25,  as  a  proper  deduction  from  the  proceeds. 

As  soon  as  the  plaintiff  heard  of  the  loss,  he  sent  the  following 
letter  to  the  Insurance  Company,  under  date  of  the  5th  July,  1822 : 
<<  Gentlemen,  having  received  a  letter  from  Captain  M' Knight,  (the 
master,)  informing  me  that  the  ship  Commerce  was  lost,  I  abandon 
the  proportion  of  the  cargo  that  your  office  was  interested  in.  Respect- 
fully, &c."  The  captain's  protest,  and  the  survey  of  the  ship,  were 
also  exhibited  to  the  company,  on  the  14th  of  August  The  aban- 
donment was  never  finally  accepted  by  the  directors,  but  sundry 
negotiations  took  place  between  them  and  the  plaintiff,  which,  how- 
ever, led  to  no  effectual  arrangement 

The  first  question  arising  in  this  case  is  upon  the  true  construction 
of  the  policy  itself  as  to  the  voyage  insured.  Is  it  an  insurance  upon 
the  original  cargo  only,  from  the  time  of  its  loading  until  its  final  dis- 
charge, or  is  it  an  insurance  upon  every  successive  cargo,  which  is 
taken  on  board  in  the  course  of  the  voyage  out  and  home,  so  as  to 
cover  the  riA  of  a  return  cargo,  the  proceeds  of  the  sales  of  the  out- 
ward cargo  ?  The  argument  in  behalf  of  the  defendant  is,  that  the 
risk  applies  upon  the  terms  of  the  policy  only  to  the  original  cargo, 
laden  at  Alexandria.  The  terms  of  the  policy  are,  on  a  voyage,  ^'  at 
and  from  Alexandria  to  St  Thomas  and  two  other  ports  in  the  West 
Indies,  and  back  to  her  port  of  discharge  in  the  United  States,  upon 
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all  lawful  goods  and  merchandise  laden  or  to  be  laden  on  board  the 
ship,  &c. ;  beginning  the  adventure  upon  the  said  goods  and  mer- 
chandise, from  the  lading  at  Alexandria,  and  continuing  the  same 
until  the  said  goods  and  merchandise  shall  be  safely  landed  at  St 
Thomas,  &C.,  and  the  United  States  irforesaid."  It  is  supposed  that 
those  words  tie  up  the  adventure  to  the  original  cargo  shipped  at 
Alexandria,  because  the  risk  is  to  attach  on  the  same  at  that  port, 
and  to  continue  on  the  same  until  safely  landed  at  St  Thomas,  &c., 
and  the  United  States.  Perhaps  a  very  strict  grammatical  construc- 
tion might  lead  to  such  a  conclusion.  But  policies  have  never 
been  construed  •in  such  a  strict  and  rigid  manner.  The  in-  [  •  387  ] 
strument  itself  is  somewhat  loose  in  its  form,  and  has  always 
received  a  liberal  construction  with  reference  to  the  nature  of  the 
voyage  and  the  manifest  intent  of  the  parties.  What  is  the  nature 
of  the  present  voyage  ?  It  is  upon  the  face  of  the  policy  plainly  an 
msnrance  upon  all  lawful  goods,  not  only  for  the  outward  voyage  to 
the  West  Indies,  but  for  the  homeward  voyage  to  the  United  States. 
The  underwriters  must  be  presumed,*  equally  with  the  assured,  to 
know  the  nature  and  course  of  such  a  voyage.  It  is  for  the  purpose 
of  trade,  and  the  exchange  of  the  outward  cargo,  by  sale  or  barter, 
for  a  return  cargo  of  West  India  productions.  If  we  could  shut  our 
eyes  to  the  knowledge  of  this  fact,  belonging,  as  it  does,  intimately 
to  the  history  and  commercial  policy  of  the  nation  itself,  as  disclosed 
in  its  law^s,  the  whole  evidence  in  the  case  furnishes  abundant  proofs 
of  its  notoriety.  The  true  meaning  of  the  policy  is  to  be  sought  in 
aa  exposition  of  the  words,  with  reference  to  this  known  course  and 
usage  of  the  West  India  trade.  The  parties  must  be  supposed  to 
contract  with  a  tacit  adoption  of  it  as  the  basis  of  their  engagements. 
The  object  of  the  clause  under  consideration  may  be  thus  rationally 
expounded,  as  intended  only  to  point  out  the  time  of  the  commence- 
ment and  termination  of  the  risk  on  the  goods,  successively,  and  at 
different  periods  of  the  voyage,  constituting  the  cargo.  It  would  be 
poshing  the  argument  to  a  most  unreasonable  extent,  to  suppose  that 
the  parties  deliberately  contracted  for  risks  on  a  homeward  voyage, 
on  goods  which,  according  to  the  known  course  of  the  trade  and  the 
very  nature  of  the  commodities,  were  not  and  could  not  be  intended 
to  be  brought  back  to  the  United  States.  We  are  of  opinion  that 
the  policy  was  for  the  whole  voyage  round,  and  covered  any  return 
cargo  taken  on  board  at  any  of  the  designated  ports  in  the  West 
Indies.  This  is  not  like  the  cases  cited  at  the  bar,  where  a  policy  on 
goods  at  aiid  from  a  particular  port,  beginning  the  adventure  from 
the  loading  thereof,  has  been  held  not  to  cover  goods  taken  on  board 
at  an  antecedent  port     Those  are  all  cases  of  insurance  upon  a 
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single  passage,  unaffected  by  any  known  coarse  or  usage  of  trade  to 

explain  the  intentions  of  the  parties. 
[  •  388  ]      *  The  next  question  is,  whether  the  delay  at  St  Thomas 

for  seventy  days  was  not  so  unreasonable  as  to  constitute  a 
deviation.  Without  question,  any  unreasonable  delay  in  the  ordinary 
progress  of  the  voyage  avoids  the  policy  on  this  account.  But  what 
delay  will  constitute  such  a  deviation,  depends  upon  the  nature  of 
the  voyage  and  the  usage  of  the  trade.  It  may  be  a  very  justifiable 
delay  to  wait  in  port  and  sell  by  retail,  if  that  be  the  course  of  busi- 
ness,  when  such  delay  would  be  inexcusable  in  a  voyage  requiring 
or  authorizing  no  such  delay.  The  parties,  in  entering  into  the  con- 
tract of  insurance,  are  always  supposed  to  be  governed  in  the  pre- 
mium by  the  ordinary  length  of  the  voyage  and  the  course  of  the 
trade.  That  delay,  therefore,  which  is  necessary  to  accomplish  the 
objects  of  the  voyage  according  to  the  course  of  the  trade,  if  bond 
fide  made,  cannot  be  admitted  to  avoid  the  insurance.  In  the  present 
case  it  is  proved  that  the  stay  at  St.  Thomas  was  solely  for  the  pur- 
pose of  selling  the  cargo,  and  for  no  other  cause.  But  it  is  said  that 
a  sale  might  have  taken  place  at  St.  Thomas,  of  the  whole  cargo,  if 
the  orders  of  the  owner  had  not  contained  a  direction  to  the  master 
limiting  the  sale  at  St.  Thomas  to  the  price  of  eight  dollars,  and  that 
this  limitation  was  the  sole  cause  of  the  delay,  and  was  unreason- 
able ;  that  the  master  ought,  under  the  circumstances,  to  have  sold 
at  a  lower  price,  or  have  immediately  elected  to  go  to  another  port. 
We  are  of  a  different  opinion.  In  almost  every  voyage  undertaken 
of  this  nature,  where  different  ports  are  to  be  visited  for  the  purposes 
of  trade  and  to  seek  markets,  it  is  almost  universal  for  the  owner  to 
prescribe  limits  of  price  to  the  sales.  Such  limitations  have  never 
hitherto  been  supposed  to  vary  the  insurance  or  the  rights  of  the 
party  under  it  It  cannot  be  that  the  master,  if  entitled  to  go  to  a 
single  port  only,  is  bound  to  sell  at  whatever  sacrifice,  as  soon  as  he 
arrives  at  that  port,  and  within  the  period  at  which  he  may  unload, 
and  sell,  and  reload  a  return  cargo.  He  must,  from  the  very  nature 
of  the  case,  have  a  discretion  on  this  subject  If  he  arrives  at  a  bad 
market,  he  must  have  a  right  to  wait  a  reasonable  time  for  a  rise 
of  the  market,  to  make  suitable  inquiries,  and  to  try  the  effect  of 

partial  and  limited  sales.  He  is  not  bound  to  sell  the  whole 
[  •  389  ]  •cargo  at  once,  whatever  be  the  sacrifice,  and  thus  frustrate 

the  projected  adventure.  In  short,  he  must  exercise,  in  this 
as  in  all  other  cases,  a  sound  discretion,  for  the  interest  of  all  con- 
cerned; and,  if  it  be  fairly  and  reasonably  exercised,  it  ought  not  to 
be  deemed  injurious  to  rights  secured  by  Uie  policy.  It  is  as  much 
the  true  interest  of  the  owner  to  sell  in  a  reasonable  time  and  ivith 
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aO  proper  dispatch,  as  it  is  for  the  underwriters.  To  be  sure,  if  the 
owner  should  limit  the  price  to  an  extravagant  sum,  or  the  master 
should  delay  after  all  reasonable  expectations  of  a  change  of  market 
were  extinguished,  such  circumstances  might  properly  be  left  to  a 
jury  to  infer  a  delay  amounting  to  a  deviation.  And  here,  agaiii,  as 
on  the  former  point,  it  may  be  remarked  that  every  underwriter  is 
presumed  to  know  the  ordinary  course  of  the  trade,  and  to  regulate 
his  proceedings  accordingly. 

But,  it  is  said  that  there  is  no  sufficient  evidence  of  the  usage  of 
trade  in  the  present  case.     It  is  to  be  remembered  that  this  is  a  case 
which  comes  before  this  court  upon  a  demurrer  to  evidence.     The 
plaintiff  was  not  bound  to  have  joined  in  the  demurrer  without  the 
defendant's  having  distinctly  admitted,  upon  the  record,  every  fact 
which  the  evidence  introduced  on  his  behalf  conduced  to  prove ;  and 
that  when  the  joinder  was  made,  without  insisting  on  this  prelimi- 
nary,  the  court  is  at  liberty  to  draw  the  same  inferences  in  favor  of 
the  plaintiff,  which  the  jury  might  have  drawn  from  the  facts  stated. 
The  evidence  is  taken  most  strongly  against  the  party  demurring  to 
the  evidence.    This  is  the  settled  doctrine  in  this  court,  as  recognized 
in  Pawling  v.  The  United  States,  4  C.  219,  and  Fowle  v.  The  Com- 
mon Council  of  Alexandria,  11  W.  320.     The  testimony  in  the  pres- 
ent case  does  not,  in  direct  terms,  (as  has  been  justly  stated  at  the 
bar,)  establish  the  general  usage  of  the  West  India  trade.     The  wit- 
nesses do  not,  generally,  speak  to  a  usage,  eo  nomine.    But  it  cannot 
be  denied  that  its  scope  and  object  are  to  establish  the  usage,  by  an  - 
enumeration  of  facts  and  voyages,  by  persons  experienced  in  the 
trade,  and  referring  to  their  own  knowledge  and  general  information. 
It  thus  conduces,  indirectly,  to  prove  the  usage ;  and  as  it  is 
altogether  one  way,  it  is  *  certainly  such  that  a  jury  might  [  *  390  ] 
infer  a  usage  from  it.     And  if  so,  this  court  may  infer  it. 
We  consider  it,  then,  as  a  fair  deduction  from  this  testimony,  that 
considerable  delays  in  port  in  the  West  India  trade  are  not  uncom- 
mon, for  the  purpose  of  taking  the  advantages  of  the  market,  and 
that  sales  by  retail  are  within  the  usage.     There  are  no  facts  from 
which  this  court  can  infer  that  the  delay  in  the  present  case  was  un- 
reasonable or  uimsual;  and,  consequently,  we  cannot  admit  that  the 
delay  amounted  to  a  deviation.     The  case  of  Oliver  v.  The  Maryland 
Insurance  Company,  7  C.  487,  is  in  no  respect  inconsistent  with  this 
doctrine.     One  question  in  that  case  was,  whether  the  delay  at  Bar- 
celona, for  the  purpose  of  taking  in  a  return  cargo,  was  a  deviation. 
The  court  below  instructed  the  jury  that  it  was  not,  if  the  vessel  did 
not  remain  longer  in  that  port  than  the  usage  and  custom  of  trade  at 
that  place  rendered  necessary  to  complete  her  cargo.     This  court  wap 
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of  opinion  that  the  instruction  was,  in  substance,  correct  The  only 
difficulty  which  arose  was  from  the  terms  of  the  instruction,  which 
seemed  to  limit  the  right,  not  to  the  time  necessary  to  take  in  the 
cargo,  but  to  a  particular  period,  regulated  by  the  usage  of  trade. 
The  chief  justice  there  said:  "  There  is  some  doubt  spread  over  the 
opinion  in  this  case,  in  consequence  of  the  terms  in  which  it  is  ex- 
pressed. The  vessel  might  certainly  remain  as  long  as  was  neces- 
sary to  complete  her  cargo,  but  it  is  scarcely  to  be  supposed  this 
was  regulated  by  usage  and  custom.  The  usages  and  customs  of  a 
port  or  of  a  trade,  are  peculiar  to  a  port  or  trade.  But  the  necessity 
of  waiting,  where  a  cargo  is  to  be  taken  on  board,  until  it  can  be 
obtained,  is  common  to  all  ports  and  all  trades.  The  length  of  time 
frequently  employed  in  selling  one  cargo  and  procuring  another, 
may  assist  in  proving  that  a  particular  vessel  has  or  has  not  prac- 
tised unnecessary  delays  in  port,  but  can  establish  no  usage  by  which 
the  time  of  remaining  in  port  is  fixed.  The  substantial  part  of  the 
opinion,  however,  appears  to  have  been,  and  seems  so  to  have  been 
understood,  that  the  plaintiff  could  not  recover,  unless  the  jury  should 
be  of  opinion  that  the  vessel  did  not  remain  longer  at  Barcelona 

than  was  necessary  to  complete  her  cargo,  of  which  neces- 
[  •  391  ]  sity  the  time  *  usually  employed  for  that  purpose  might  be 

evidence."  This  csise,  therefore,  recognizes  the  right  to  wait 
in  port  for  the  purpose  of  selling  one  cargo  and  procuring  another 
and  the  reasoning  is  employed  solely  to  avoid  a  criticism  founded 
.  upon  some  ambiguity  of  phrase  peculiar  to  that  case.  On  the 
other  hand,  the  cases  cited  at  the  bar  abundantly  prove  that  the 
usage  and  course  of  trade  are  very  material  to  determine  whether 
the  delay  be  unreasonable  or  not ;  Salvador  v.  Hopkins,  3  Buir.  1707; 
Vallance  v.  Bewar,  1  Campb.  503 ;  Ougier  v.  Jennings,  1  Campb. 
505,  n.  Phillips's  Insur.  182, 183. 

The  next  question  is,  whether  there  has  been  a  total  loss.  And 
this  divides  itself  into  two  distinct  considerations;  first,  whether  the 
facts  of  the  case  created  a  right  of  abandonment  as  for  a  technical 
total  loss ;  and,  secondly,  if  so,  whether  there  has  been  a  legal  aban- 
donment by  the  assured. 

Upon  the  first  point  there  is  not  much  room  for  difficuliy.  The 
insurance  was  not  for  a  single  passage,  but  for  the  round  voyage  out 
and  home.  The  cargo,  in  the  course  of  the  outward  voyage,  and 
before  it  was  terminated,  (for  the  master  had  still  an  election  to'  go 
to  another  port  after  his  arrival  at  Cape  Haytien,)  was  permanently 
separated  from  the  ship  by  the  total  wreck  of  the  latter.  It  wbs  a 
perishable  cargo,  and  much  injured  by  the  accident,  though  it  does 
not  appear  to  be  to  the  amount  of  one  half  its  value ;  and  it  was 


JANUARY  TERM,  1827.  241 

Columbian  Insuranoe  Company  v,  Catlett.    IS  W. 

liable  to  still  further  deterioration.  There  was  a  necessity,  then,  for 
an  immediate  sale  at  Cape  Haytien,  and  the  further  prosecution  of 
the  voyage  with  that  ship  or  that  cargo,  became  impracticable.  It 
was  completely  frustrated.  Under  such  circumstances,  we  are  of 
opinion  that,  according  to  the  established  doctrine  of  the  commercial 
law,  it  was  a  clear  case  of  a  technical  total  loss,  on  account  of  the 
breaking  up  of  the  voyage.  It  is  a  much  stronger  case  than  that  of 
Dorr  V.  The  New  England  Insurance  Company,  4  Mass.  232,  or 
Hudson  V.  Harrison,  3  Brod  &  Bing.  97,  where  the  court  held  the 
losses  total 

Was  there,  then,  a  due  and  legal  abandonment?  The  letter 
of  abandonment  is  admitted  to  have  been  sent  in  due 
*  season,  and,  in  its  terms,  it  amounts  to  a  cession  of  the  [  *  392  ] 
property.  Under  ordinary  circumstances,  it  would  furnish 
DotMng  upon  which  to  suspend  a  doubt  The  difficulty  arises  from 
two  clauses  in  the  particular  form  of  policy  used  by  this  company. 
One  is  in  the  following  terms :  <'  In  case  of  loss,  the  same  shall  be 
paid  in  sixty  days  after  proof  and  adjustment  thereof,  without  any 
dedaction,  except  the  amount  of  the  premium,  if  then  unpaid."  The 
other  is,  '^itis  hereby  agreed  that  the  insured  shall  not  abandon  to 
the  insurers  until  sixty  days  have  elapsed  after  having  given  notice 
to  them  of  his  intention  so  to  do,  and  of  the  loss  or  event  which  may 
entitle  the  insured  thereto."  The  suit  was  not  brought  until  after 
more  than  one  hundred  and  twenty  days  had  elapsed  from  the 
abandonment  made  by  the  letter  of  the  6th  of  July.  No  question, 
therefore,  arises  on  this  head.  But  the  argument  is  that  the  notice 
of  abandonment  must,  by  the  terms  of  the  policy,  precede  the  actual 
abandonment  sixty  days;  and  that,  in  the  present  case,  either  no 
notice  at  all  of  such  intention  has  been  given,  or  there  has  been  no 
actual  abandonment  at  the  end  of  that  period.  The  letter  of  the  5th 
of  July  must  either  operate  as  a  notice  of  abandonment,  or  as  actual 
abandonment ;  if  the  former,  then  there  has  been  no  act  of  abandon- 
ment following  up  the  notice ;  if  the  latter,  then  it  was  made  too 
soon,  and  contrary  to  the  terms  of  the  stipulation.  Such  is  the  stress 
of  the  argument 

In  construing  these  clauses,  it  is  material  to  consider  the  intention 
of  the  parties,  as  expounded  by  the  general  principles  of  law  appli- 
cable to  the  contract  By  these  principles,  the  assured,  upon  an 
abandonment  in  due  season,  for  a  technical  total  loss,  acquires  an 
immediate  right  of  recovery  against  the  underwriters.  He  is  not 
bound  to  w€dt  until  they  have  signified  their  acceptance  or  refusal 
of  the  abandonment,  if  it  be  vaUd,  nor,  if  accepted,  is  he  bound  to 
wait  for  payment,  but  he  may  immediately  commence  an  action 

VOL.  VII.  21 
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against  them.  The  object  of  the  first  clause  is,  in  the  case  of  an  nih 
disputed  loss,  to  obtain  a  delay  of  payment  for  sixty  days  after  the 
adjustment     But,  from  its  very  terms,  it  can  only  apply  to  the  case 

where  there  has  been  proof  of  loss,  and  also  an  adjustment 
[  •  393  ]  If  proof  of  the  loss  *  has  been  offered,  and  no  adjustment 

made,  as  in  case  of  a  disputed  loss,  the  clause  has  been 
supposed,  in  the  cases  cited  at  the  bar,  not  to  apply,  Vos  v.  Robinson, 
9  Johns.  192;  Allegre  v.  Maryland  Insurance  Company,  6  Hair. 
Johns.  408.  The  underwriter  is,  then,  understood  to  waive  the  priv- 
ilege. The  true  object  of  the  second  clause  is,  to  postpone  the  ab- 
solute right  of  abandonment  until  sixty  days  after  notice  of  the  loss, 
so  as  to  enable  the  underwriters  to  have  time  for  deliberation  upon 
the  acceptance  or  rejection  of  it,  when  made,  and  to  avail  themselves 
of  all  intermediate  events  for  their  benefit  It  is  wholly  unnecessary 
to  consider  whether  the  assured,  after  a  notice  of  abandonment,  can 
retract,  if  the  underwriters  choose  to  insist  upon  accepting  it;  or 
whether,  if,  instead  of  a  mere  notice,  he  tenders  an  unequivocal 
abandonnient,  which  is  accepted  by  the  underwriters  within  the  sixty 
days,  he  has,  nevertheless,  a  right  to  withdraw  it,  if,  within  the  same 
period,  events  turn  up  in  his  favor.  The  present  case  does  not  pre- 
sent any  facts  leading  to  such  a  question.  The  clause  is  manifestly 
introduced  into  the  policy  for  the  advantage  of  the  underwriters,  and 
not  of  the  assured.  But  there  is  no  necessity  for  giving  any  very 
strict  interpretation  to  it  to  accomplish  the  fair  objects  of  its  provis- 
ions. If  Mr.  Catlett  bad  written  a  letter  to  the  company,  stating  to 
them  that  he  thereby  gave  notice  to  them  of  the  loss,  and  his  inten- 
tion to  abandon,  and  had  then  added  therein  that,  at  the  termination 
of  the  sixty  days,  they  were  to  deem  that  letter  an  absolute  abandon- 
ment, there  could  scsurcely  be  a  doubt  that  such  a  letter  would  have 
been  sufficient  to  satisfy  liie  requirements  of  the  clause.  It  would 
give  to  the  underwriters  the  full  benefit  of  it  If  he  had  written,  at 
the  same  time,  two  letters,  one  containing  a  notice  of  his  intention  to 
abandon,  and  the  other  that  he  made  an  abandonment,  to  take  effect 
at  the  end  of  the  sixty  days  after  the  notice,  the  same  legal  result 
would  seem  to  be  justified.  The  clause  does  not  insist  upon  an 
abandonment  being  made  in  prtesenti^  by  an  instrument  dated  at  the 
'  expiration  of  the  sixty  days ;  but  only  that  it  shall  not,  in 
[  •  394]  point  of  law,  be  •obligatory  as  an  abandonment  until  that 

period.  This  seems  to  us  a  fair  and  rational  exposition  of 
the  intention  of  the  clause.  In.  what  respect  does  the  letter  of  the 
5th  of  July  differ  from  the  legal  results  above  stated?  It  is  written 
with  reference  to  the  known  language  and  stipulations  of  the  policy, 
and  it  must  now  be  interpreted  as  it  must  have  been  understood,  and. 
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indeed,  lookiiig  to  the  subsequent  proceedings  of  the  company,  w« 
may  say,  as  it  was  understood  by  both  parties.  Neither  of  them 
seems  to  have  acted  upon  the  supposition  that  any  other  or  more 
fonnal  act  of  abandonment  was  necessary.  The  letter  gives  notice 
of  an  intention  to  abandon,  because,  in  its  terms,  it  includes  an  actual 
abandonment.  It  has  a  tacit  reference  to  the  clause  in  the  policy, 
and  must  be  deemed  as  a  notice  to  abandon,  and,  at  the  same  time, 
a  declaration  that  it  shall  operate  as  an  abandonment  in  the  case,  as 
soon  as  by  law  it  may.  In  our  judgment,  it  was  a  continuing  act 
of  abandonment,  and  became  absolute  at  the  end  of  the  sixty  days. 
It  was  an  abandonment  inpngsenHj  to  take  effect  infiUuro.  Neither 
the  form  of  the  notice,  nor  the  abandonment,  is  prescribed  in  the 
clause.  They  may  be  in  one  or  two  instruments ;  they  may  be  in 
direct  terms,  or  by  fair  and  natural  inference.  It  matters  not  how 
they  are  given  or  executed ;  it  is  sufficient,  in  point  of  fact,  that  they 
have  been  given  or  executed.  Our  opinion  accordingly  is  that,  upon 
the  true  interpretation  of  this  last  clause  in  the  policy,  the  letter  of 
the  5th  of  July  was  a  sufficient  notice  of  an  intention  to  abandon, 
and  that,  at  the  expiration  of  the  sixty  days,  it  operated  as  an  actual 
abandonment 

The  abandonment,  then,  having  been  duly  made,  the  next 
question  that  arises  is,  how  the  loss  is  to  be  apportioned.  The 
argument  on  behalf  of  the  company  is,  that,  as  part  of  the  cargo 
was  landed  at  St  Thomas,  the  amount  risked  by  them  is  to  be 
diminished  by  their  proportion  of  the  cargo  so  landed.  In  short, 
that  the  loss  is  now  to  be  made  up  by  them  with  reference  to  the 
value  of  the  whole  cargo  on  board,  when  the  risk  first  attached,  and 
not  with  reference,  to  the  value  on  board  at  the  time  of  the  loss,  not- 
withstanding it  exceeded  the  amount  insured.  We  are  of  a  differ- 
ent opinion.  We  think  the  true  intent  and  object  of  the 
policy  was  to  cover  *  an  insurance  of  $10,000  during  the  [  *  395  J 
whole  voyage  out  and  home,  so  long  as  the  assured  had 
that  amount  of  property  on  board.  This  is  not  a  policy  for  a  voy- 
age to  St  Thomas  only,  in  which  case  the  argument  might  justiy 
apply.  But  it  is  a  policy  to  two  other  ports  on  the  outward  voyage, 
and  also  for  the  homeward  voyage.  The  language  of  the  policy  is, 
that  the  underwriters  insure  $10,000  at  and  from  Alexandria,  and 
two  other  ports  in  the  West  Indies,  and  back  to  the  United  States. 
The  premium  is  apportioned  accordingly,  for  a  half  per  cent  is  to  be 
returned  ^'  for  each  port  not  used  or  attempted ; "  and  the  contem- 
plation of  the  parties  manifestiy  is,  that  the  premium  should  be  paid 
during  the  round  voyage  upon  the  full  sum  insured,  and  that  tlie 
a^ured  should  have  the  fuU  benefit  of  the  insurance,  so  long  as  he 
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had  $10,000  on  board.  The  intermediate  landing  of  a  portion  of 
the  cargo  in  the  course  of  the  voyage,  was  wholly  immaterial,  in  the 
understanding  of  the  parties,  so  long  as  the  value  on  board  was 
sufficient  to  cover  the  insurance.  If  the  clause,  usual  in  policies  in 
the  eastern  States,  as  to  priority  of  insurance,  had  been  here  incor- 
porated, and  there  bad  been  a  subsequent  insurance,  this,  as  the  prior 
policy,  must  have  first  attached  to  the  extent  of  the  sum  insured 
during  the  whole  voyage.  If  there  had  been  a  subsequent  insurance 
without  any  such  clause,  it  might  form  a  case  for  contribution 
among  the  various  underwriters ;  but  would  in  no  shape  affect  the 
rights  of  the  assured.  The  loss,  therefore,  must  be  apportioned 
between  the  parties,  in  the  proportion  which  the  sum  insured  bears 
to  the  amount  of  vc^ue  on  board  at  the  time  of  the  loss ;  that  is,  as 
$10,000  bears  to  $12,328.25. 

The  next  question  is,  whether  the  freight  for  the  outward  voyage 
is  to  be  deducted  from  the  salvage,  and  allowed  the  assured,  who 
was  owner  of  the  ship  as  well  as  the  cargo.  The  amount  reported 
by  the  auditor  is  not  disputed,  and  the  controversy  is,  whether  it  is  a 
charge  upon  the  salvage  in  the  hands  of  the  underwriters.  In  point 
of  fact,  no  freight  was  or  could  be  payable  in  this  case,  for  the  plain 
reason  that  the  assured  was  owner  of  the  ship,  and  there  could, 
therefore,  be  no  lien  upon  the  cargo  or  its  proceeds  for  the  same. 

But  in  point  of  law  the  case  is  not  supposed  to  be  varied 
[  •  396  ]  by  •this  circumstance ;  for  if  the  freight  would  be  a  proper 

charge  on  the  salvage,  if  a  third  person  were  owner  of  the 
ship,  in  the  hands  of  the  assured,  there  is  no  reason  why  it  should 
not  be  allowed  when  the  assured  is  owner.  We  consider  the  law 
on  this  point  as  conclusively  settled.  As  between  the  owner  of  the 
ship  and  the  owner  of  the  cargo,  the  former  has  a  lien  upon  the 
cargo  for  all  the  freight  Which  becomes  due  and  payable  to  him, 
whether  it  be  a  full  or  pro  rata  freight  But  freight  is  a  charge 
upon  the  cargo,  against  which  the  underwriters  do  not,  in  any  events 
whether  of  abandonment  with  salvage,  or  of  partial  loss,  undertake 
to  indemnify  the  owner  of  the  cargo.  In  order  to  obtain  the  sal- 
vage, when  in  the  hands  of  the  ship-owner,  it  may  become  necessary 
for  the  underwriters  to  pay  the  amount  of  the  freight,  for  which  they 
have  a  lien,  as  it  may  to.  pay  any  other  charge  created  by  the  act  of 
the  owner  of  the  cargo.  But  this  does  not  change  the  nature  ot 
extent  of  the  responsibility  of  the  underwriters.  Ajb  between  them- 
selves and  the  assured,  they  have  a  right  to  deduct  the  amount  so 
paid  from  the  loss,  or  to  recover  it  in  any  other  manner,  as  money 
paid  for  the  use  of  the  latter.  This  doctrine  was  expressly  held  by 
the  Court  of  King's  Bench,  in  Baillie  v.  Modigliani^  Marshall,  Ins, 
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736,  and  was  confirmed  in  the  fullest  manner  in  this  courts  in  Caze 
and  Ridiaud  v.  The  Baltimore  Insurance  Company,  7  C.  358. 

It  only  remains  to  notice  an  objection  made  to  the  form  of  the 
declaration.  It  is  said  that  there  is  no  averment  in  the  declaration 
that  any  preliminary  proofs  of  loss  were  offered  to  the  company,  nor 
of  any  promise  to  pay  in  sixty  days  after  such  proofs,  according  to 
the  terms  of  the  policy,  nor  that  any  abandonment  or  notice  was 
given  to  the  underwriters.  It  was,  in  our  judgment,  wholly  unneces- 
sary to  aver  the  latter  facts.  The  abandonment  and  notice  thereof 
are  but  matters  of  evidence  to  establish  the  fact  of  a  total  loss, 
which  is  expressly  averred  in  the  declaration.  As  to  the  other  part 
of  the  objection,  it  proceeds  upon  a  mistake  of  the  terms  of  the 
declaration.  There  is  an  express  averment,  after  the  allegation  of 
the  loss,  that  the  company,  on,  &c.,  at,  &c.,  had  notice  thereof,  and 
by  means  thereof  became  liable,  &c,  and  in  consideration 
thereof  promised  *  that  they  would  pay  the  plaintiff  the  [  *  397  ] 
sum  due,  "according  to  the  tenor  and  effect  of  the  said 
policy  of  insurance."  This  is  a  sufficient  averment  of  a  promise  to 
pay  according  to  the  stipulations  of  the  policy,  and  conforms  to  the 
general  course  of  precedents  in  pleading. 

Upon  the  whole,  it  is  the  opinion  of  this  court  that  the  judgment 
of  the  court  below,  so  far  as  it  allowed  the  freight  of  $2,041.25  to 
the  assured,  is  erroneous  and  ought  to  be  reversed ;  and  that,  in  all 
other  respects,  it  ought  to  be  affirmed. 

Johnson,  J.  I  concur  with  the  court  in  all  the  points  decided  in 
this  cause,  except  that  which  relates  to  freight  On  that,  it  is  my 
impression  that  they  have  misapprehended  the  case,  the  question, 
and  the  doctrine  on  which  it  turns.  If  so,  it  is  not  to  be  wondered 
at  if  it  should  appear  that  they  have  decided  upon  the  authority  of 
adjudications  which  have  no  bearing  upon  the  case. 

The  great  disadvantage  of  Catletf  s  cause  arises  from  the  form  in 
which  this  question  is  presented.  It  is  raised  in  the  adjustment  of 
this  loss,  and  comes  up  so  confounded  and  blended  with  other  mat- 
ters, that  it  may  well  bewilder  those  who  are  more  conversant  with 
special  pleadings  than  with  mercantile  statements.  To  give  this 
question  a  fair  chance  with  a  lawyer,  it  should  have  come  up  on  an 
action  instituted  by  the  underwriters  to  recover  of  the  ship-owner 
money  which  'arose  from  the  proceeds  of  an  abandoned  cargo,  and 
had  been  remitted  to  the  owner.  The  questions  on  the  subject  of 
freight  would  then  have  been  distinctly  presented,  to  wit,  whether 
the  freight  had  been  earned,  and  whether  the  owner  had  not  a  right 
to  set  it  off  against  the  proceeds  of  the  abandoned  cargo.     And  who 

21* 
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would  then  entertain  a  doubt  upon  the  subject?  Would  the  ship- 
owner have  been  permitted  to  pay  over  the  proceeds  of  the  aban- 
doned cargo  to  the  underwriters,  and  take  his  remedy  against  the 
shipper  of  the  goods  ?     No  one  can  imagine  such  a  doctrine. 

It  is  said  that  the  owner  of  the  cargo  shall,  in  no  case,  throw  the 
freight  upon  the  underwriter.  But  there  are  other  interests 
[  •  398  ]  always  involved  in  such  cases,  besides  those  *  of  owner  and 
underwriter  of  the  cargo.  The  ship-owner  has  his  rights, 
and  is  not  bound  to  forego  his  lien  on  the  cargo  for  the  freight,  and 
to  look  to  an  absent  or  insolvent  owner  or  insurer,  for  indemnity. 
The  master  is  his  agent  to  receive  the  freight,  as  well  as  agent  of 
the  underwriter  to  remit  the  salvage,  and  has  a  right,  nay,  is  bound, 
to  take  care  of  the  interests  of  his  employer. 

It  is  not,  therefore,  the  owner  of  the  cargo  who  throws  the  freight 
upon  the  underwriter,  but  the  owner  of  the  ship,  in  the  fair  exercise 
of  his  unquestionable  rights.  It  is  ciear,  then,  that  the  freight  may 
be  legally  thrown  upon  the  underwriters,  by  the  act  of  another,  even 
in  opposition  to  the  will  of  the  insured.  It  must,  then,  be  ascer- 
tained whether  the  underwriter  who  has  thus  had  the  freight  thrown 
upon  him,  by  having  it  deducted  from  the  proceeds  of  the  salvage, 
can  recover  it  back  from  the  insured.  And,  in  order  to  examine  the 
question  distinctly,  we  will  suppose  the  case  of  a  payment  of  a  loss 
before  the  freight  has  been  thus  thrown  upon  the  underwriter ;  that 
is,  before  the  proceeds  of  the  salvage  have  been  realized  and  remitted 
to  the  ship-owner,  and  by  him  applied  to  his  own  freight 

And  on  what  principle  could  a  right  in  the  insurer  to  recover  back, 
in  such  an  action  against  the  insured,  be  maintained  ? 

It  must  be  recollected  that  I  am  here  speaking  of  the  case  of  an 
abandonment  on  a  voyage  in  which  freight  has  been  earned.  In 
cases  of  absolute  total  loss,  no  freight  can  be  earned ;  but  in  that  of 
a  technical  total  loss,  it  is  well  known  that  freight  may  be  earned. 
It  was  not  disputed  in  the  argument,  that  freight,  in  this  case,  was 
earned ;  and  the  sufficiency  of  the  abandonment  to  cast  the  loss 
upon  the  underwriters,  is  now  decided.  It  is  true,  the  underwriters 
did  not  accept  the  abandonment,  and  have  not,  by  any  express  act, 
accepted  the  salvage,  but  they  are  doing  it  now,  when  they  lay 
claim  to  the  proceeds  of  the  salvage  remitted  to  Catlett  If  they  do 
not  mean  to  be  incumbered  with  the  freight,  let  them  withdraw 
their  claim  to  the  remittance,  and  Catlett  then  remains  *in  possession 
of  the  cargo,  subject  to  his  lien  for  freight 

The  case  must,  then,  be  considered  as  one  in  which  the 

[  •  399  ]  •  freight  is  earned,  and  both  the  abandonment  and  salvage 

accepted;  but  the  proceeds  of  the  latter  remitted  to  the 
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Blup-owneTy  and  by  him  retained  for  freight  The  question  will  bCg 
whether,  in  such  a  case,  the  underwriter,  who  has  thus  been  com« 
pelled,  in  effect,  to  pay  the  freight,  can  recover  it,  in  any  form  of 
action,  from  the  insured  ? 

What  is  the  effect  of  a  valid  abandonment  ?  The  ri^t  here  con- 
tended for  is,  <<  the  right  to  pay  the  freight  out  of  the  salvage/'  It 
is  not  true,  in  a  sense  applicable  to  this  case,  that  the  insured  has  no 
nght  to  throw  the  freight  upon  the  insurer.  The  right  to  abandon 
positively  implies  a  right  to  throw  the  freight  upon  the  underwriter 
indirectly.  It  is  a  right  to  charge  him  with  a  total  loss,  and  if  he 
gets  nothing  from  the  wreck,  the  insured  has  only  asserted  his  rights 
against  him  to  their  acknowledged  extent  It  is  a  right  to  convert  a 
partial  actual  loss  into  a  technical  total  loss. 

There  is  one  technical  total  loss  familiarly  known  to  lawyers  and 
merchants,  which  occurs  without  abandonment  I  mean,  where  the 
goods  saved  are  less  in  value  than  the  freight  There  is  a  complete 
analogy  between  the  two  cases;  and,  in  the  latter  case,  it  is  expressly 
adjudged,  and  so  laid  down  by  the  best  elementary  writers,  "that  the 
insured  has  a  right  to  apply  the  salvage  to  pay  the  freight,  2  Marsh. 
588,  giving  credit  for  the  balance  only  to  the  underwriter."  2  Marsh. 
619.  And  this  is  precisely  the  right  which  Catlett  contends  for  in 
the  present  case. 

The  right  so  to  apply  the  salvage  results  unavoidably  from  the 
received  and  acknowledlged  consequences  of  the  right  of  abandon- 
ment 

Take  the  familiar  case  that  occurs  every  day  in  time  of  war.  A 
vessel  is  captured  by  an  enemy ;  the  insurer  on  the  cargo  hears  of  it, 
tenders  his  abandonment,  and  it  is  accepted  and  pcdd.  Who,  at  that 
period,  would  think  of  making  a  discount  of  the  freight  from  the 
poUcy  ?  It  has  not  been  earned ;  the  insured  never  was  liable  for  it 
But  the  ship  is  rescued  by  her  crew,  proceeds  on  her  voyage,  arrives  in 
safety,  and  delivers  her  cargo.  Here  freight  is  earned,  and  must  be 
paid ;  but  by  whom  ?  Certainly  not  by  the  shipper,  for  he 
is  divorced  from  the  adventure,  and  the  goods  are  as  •much  [  *  400  ] 
the  property  of  the  underwriters  as  if  they  had  purchased 
and  shipped  them. 

I  have  mentioned  the  case  of  an  accepted  abandonment ;  but  the 
eifect  of  a  valid  abandonment  is  the  same  as  if  it  had  been  accepted. 

In  the  case  at  bar,  at  what  point  of  time  did  the  transfer  of  inter- 
est take  place  ?  Certainly,  at  the  instant  when  the  accident  happened. 
The  abandonment  has  the  same  effect  as  if  the  owner  and  insurer 
had  been  on  board,  and  the  abandonment  made  at  the  moment  the 
misfortune  occurred.    But  freight  had  not  then  been  earned;  the 
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liability  for  it  had  not  attached  on  the  insured ;  and,  in  the  eye  of 
the  law,  as  between  him  and  the  underwriter,  it  could  no  more  attach 
on  him.  than  if  the  cargo  had  then  gone  to  the  bottom.  By  the 
abandonment,  it  is  as  to  him  as  if  it  had  gone  to  the  bottom.  The 
law  places  it  in  that  situation,  by  declarmg  it  a  total  loss ;  and  the 
language  of  the  books  on  this  subject  is,  <<  that  he  ought  not  to  be 
placed  in  a  worse  situation  than  if  the  cargo  had  gone  to  the  bottom." 
Boyfield  and  Brown,  2  Str.  et  passim.  The  insured  never  incurred  the 
liability  for  the  freight,  but  the  underwriters  did ;  for  when  the  freight 
was  earned,  he  stood  in  the  place  of  the  insured. 

In  arguing  to  show  that  a  liability  for  the  freight  never  did  attach 
upon  the  insured,  as  between  him  and  the  underwriter,  I  have  con- 
sidered the  transfer  by  abandonment  as  taking  place  at  the  moment 
of  the  accident.  But  as  to  the  effect  of  the  abandonment  the  law 
goes  further,  and  considers  the  underwriter  in  the  light  of  the  owner 
from  the  commencement  of  the  voyage.  Marshall,  601-2.  Upon 
this  principle  it  is  that,  in  the  case  of  a  ship  insured  and  abandoned, 
the  underwriter  is  entitled  to  whatever  freight  she  may  afterwards 
earn.  In  the  language  of  Mr.  Marshall, "  the  insurer  becomes  the 
legal  assignee  and  owner,  and  from  that  time  he  is  liable  for  all  her 
future  outgoings,  and,  consequently,  entitled  to  all  her  future  earn- 
ings.'* 

But  if  entitled  to  freight  to  be  earned  by  the  ship,  why  should  not 
the  cargo  in  his  hands  remain  liable  for  freight  to  be  affcerwaids 
incurred  ?  Liability  in  the  one  instance  is  the  correlative  of  right  in 
the  other.  It  is  altogether  a  mistake  to  call  this  charging 
[  •  401  ]  the  underwriter  with  the  freight  The  •proposition  affirmed 
is  that  the  abandonment  does  not  discharge  the  cargo  from 
the  lien  for  the  freight,  to  which  it  was  subject  in  the  hands  of  the 
insured.  Even  in  the  hands  of  the  owner,  this  liability  was  not 
unlimited  and  unconditional ;  for  if  damage  is  incurred,  (by  perils 
of  the  sea,  not  from  internal  decay,)  and  the  salvage  goods  will 
not  pay  the  freight  in  value,  the  owner  is  not  bound  to  receive 
them.  Of  his  interest  in  this  behalf  he  may  judge  for  himself;  it 
is  only  when  he  does  receive  them  that  he  must  pay.  And  this  is 
precisely  the  alternative  which  Catlett  holds  out  to  the  underwriters. 

There  is  a  very  strong,  and,  I  think,  conclusive  adjudication  on 
this  subject,  to  be  found  in  the  third  volume  of  the  Massachusetts 
Reports ;  it  is  the  case  of  Frothingham  v.  Prince,  p.  563,  vol.  3. 

Wages  are  to  the  ship  what  freight  is  to  the  cargo ;  a  contingent 
liability  attaching  only  on  the  fulfilment  of  the  contract  In  the  case 
referred  to,  a  vessel  had  been  insured  from  St  Ubes  to  a  port  of 
discharge  in  the  United  States.     She  was  cast  away  on  Cape  Cod, 
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and  abandoned,  but  the  salvage  was  sufficient  to  pay  the  wages,  and 
the  proceeds  were  remitted  to  the  underwriters.  The  wages  were 
tbos  earned,  and  the  owners  were  compelled  to  pay  them,  and  now 
bronght  suit  against  the  underwriters,  counting  as  well  for  money 
had  and  received,  as  on  the  policy.  The  court  decided  that  the 
underwriters  were  bound  to  reftind  the  money  paid  for  wages  by  the 
owner;  and  the  adjudication  is  in  principle  precisely  what  is  here 
contend^  for  in  behalf  of  the  plaintiff  below.  Had  the  salvage  in 
this  case  been  remitted  to  the  underwriters,  and  Catlett  brought  his 
action  for  money  had  and  received  to  recover  his  freight,  it  would 
have  been  a  case  on  all  fours  with  the  present 

It  has  been  supposed  that  to  decide  that  point  against  the  under- 
writers, would  be  to  make  them  liable  for  two  insurances  upon 
receiving  one  premium;  that  it  would  be  making  them  liable  for  both 
freight  and  cargo,  upon  a  premium  received  only  on  the  cargo. 

But,  it  may  be  truly  said  that  the  inconsistency  is  on  the  other 
side;  the  argument  is  directly  in  point  in  favor  of  this  claim 
for  freight  This  decision  is  not  only  making  *  Catlett  liable  [  *  402  ] 
on  the  cargo,  where  he  was  his  own  insurer  for  the  freight 
only,  but  is  making  him  lose  his  freight  after  he  had  earned  it,  and 
pay  it  into  the  pockets  of  underwriters  who  had  never  insured  it, 
and,  therefore,  could  not  acquire  it  by  abandonment 

Suppose  another  company  had  insured  the  freight  in  this  instance, 
and  Catlett  had  abandoned  to  them ;  can  it  be  doubted  that,  if  the 
proceeds  of  the  salvage  had  been  remitted  to  the  insurers  on  the 
ca^,  the  insurers  on  the  freight  would  have  been  entitled  to  recover 
it  of  them  ?  If  so,  Catlett  is  entitled  to  it,  for  he  was  his  own  in- 
Burer  on  the  freight  Whether  we  consider  him  as  having  insured, 
or  having  earned  it,  his  right  is  incontestable. 

But,  it  is  supposed  that  the  cases  of  Baillie  v.  Modigliani,  and  of 
Caze  and  Bichaud  v.  The  Baltimore  Insurance  Company,  have  estab- 
lished a  contrary  doctrine.  It  appears  to  me  that  it  is  by  placing  too 
much  confidence  in  the  general  language  of  indexes  and  marginal 
notes,  and  misapprehending  the  doctrine  on  which  this  case  turns, 
that  the  mistake  arises. 

We  have  nothing  but  a  manuscript  report  of  that  case  of  Baillie 
V.  Modigliani,  and  obviously  one  for  wUch  the  learned  judge,  by 
whom  the  decision  was  made,  is  very  little  indebted  to  his  reporter. 
We  find  in  it  a  mass  of  correct  principles,  thrown  together  without 
order  and  without  object,  and  which,  I  make  no  doubt,  is  the  skele- 
ton of  a  very  learned  and  correct  opinion ;  and  one  which,  had  we 
the  whole  of  it,  would  have  frimished  a  fall  exposition  of  the  doc- 
trine of  this  case  as  well  as  of  that    But,  as  a  decision,  the  case  of 
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Baillie  v.  Modigliani  does  not  toach  the  present  case.  For,  in  that 
case,  there  was  no  abandonmeut ;  the  cargo  was  sold  in  France,  with 
the  benefit  of  the  pro  rata  freight,  and  the  owners  wished  to  charge 
the  underwriters  with  the  freight  so  paid,  as  a  loss  incident  to  the 
capture.  The  question  in  the  present  case  did  not  arise  there,  and 
could  not  arise  in  any  case  that  does  not  comprise  in  it  both  the 
ingredients  of  technical  total  loss,  and  freight  earned.  That  was 
a  case  of  partial  loss,  and  what  the  judge  chose  to  say  about  the 
.  doctrine  of  the  case  of  a  totsd  loss,  was  mere  gratis  dickk 
[  *  403  ]  It  would  be  but  charity,  or  an  act  of  *  justice  to  his  learning, 
to  suppose,  that  if  he  .ever  did  utter  the  words  attributed  to 
him,  to  wit :  <<  In  case  of  a  loss,  total  as  between  the  insurer  and 
insured,  with  salvage,  the  owner  may  either  take  the  part  saved,  cnr 
abandon,  but  in  neither  case  can  he  throw  the  freight  upon  the  under^ 
writers ;  because  they  have  not  engaged  to  indenmify  him  against  it, 
and  have  nothing  to  do  with  it ;"  that  he  had  in  mind  the  only  sense 
of  those  words  in  which  it  was  possible  that  he  could  be  correct; 
which  was,  ^  that  they  could  in  no  case  raise  a  personal  charge  for 
freight  against  the  underwriters,  where  sufficient  salvage  to  pay  the 
freight  had  never  come  to  their  hands." 

In  any  other  sense,  every  merchant  on  the  exchange  of  London 
could  have  told  his  lordship  that  he  was  incorrect  To  have  obtained 
frx>m  the  learned  judge  a  decision  applicable  to  the  present  cause,  the 
question  should  have  been  propounded  to  him  as  applicable  to  a  case 
of  technical  total  loss,  with  salvage  sufficient  to  cover  the  freight 
The  answer  would  then  have  been  rendered  in  the  language  of  the 
books,  a  language  on  this  subject  equally  that  of  lawyers,  merchants, 
and  insurers :  ^  Where  freight  is  earned,  the  insured,  in  the  case  pro- 
pounded, has  a  right  to  apply  the  salvage  to  the  payment  of  freight ;  ^ 
which  is,  in  so  many  words,  what  Catiett  contends  for  in  the  present 
cause. 

I  have  reasoned  all  along  on  the  assumption  that  it  makes  no  dif- 
ference in  principle  whether  the  vessel  and  cargo  be  owned  by  the 
same  individual,  or  by  different  persons.  I  consider  it  unquestionable, 
and  even  conceded ;  and,  indeed,  where  the  cargo  is  insured,  and  the 
vessel  not,  after  abandonment,  the  underwriter  is,  in  the  eye  of  the 
law,  an  owner  ab  origins^  of  the  cargo,  and  so  distinct  from  the  ship- 
owner. In  the  case  of  Gaze  and  lUchaud  v.  The  Baltimore  Insur- 
ance Company,  7  C.  358,  the  counsel  attempted  to  draw  a  distinction ; 
but  the  court  did  not  listen  to  it,  and  in  their  decision  obviously  con- 
sider it  as  immaterial  to  the  question  before  them. 

The  case  of  Caze  and  Richaud  is  that  which  is  relied  on  as  most 
fatal  to  the  daim  of  freight  in  the  present  cause  ;  but  to  me  it  ap- 
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peazB  as  plain  as  an  axiom,  that  the  court  have  themselves 
made  it  a  different  case,  and  adjudged  *  it  to  be  no  author-  [  *  404  ] 
itj  against  the  present  claim.  No  one  pretends  that  Cat- 
lett  could  have  retained  for  freight  if  no  freight  had  been  earned. 
But  this  is  the  express  decision  of  the  court  in  the  case  of  Caze  and  • 
Ricfaaud ;  and  if  there  was  no  freight  due,  of  what  consequence  to 
the  decision  was  it  to  say,  ^'  that  it  was  no  lien  upon  the  cargo,"  or 
that  ^  the  underwriters  could  not  be  made  to  pay  the  freight  ?  "  The 
proposition  was  equally  true  of  the  most  indifferent  person.  It  is  of 
no  consequence  as  to  the  bearing  of  that  decision  upon  this  case,  to 
inquire  whether  the  court  were  right  or  wrong  in  deciding  that  no 
freight  was  earned.  In  so  deciding,  they  have  made  it  a  different 
case  from  this  in  an  indispensable  circumstance,  the  earning  of  freight ; 
and  plainly  shown  that  they  could  not  have  had  in  contemplation  to 
decide  a  case  in  which  freight  had  been  earned,  which  is  the  present 
case.  I  believe  myself  that  we  were  wrong  in  every  line  of  that  de- 
cision ;  that  it  will  not  stand  the  test  of  commercial  law  in  any  one 
of  the  three  propositions  that  it  lays  down. 

The  case  was  this:  a  vessel  and  cargo  belonging  to  the  same 
owner  sailed  from  Bordeaux  for  this  country.  The  cargo  was  in- 
sured, the  vessel  and  freight  not  On  her  voyage,  there  being  war 
between  Great  Britain  and  France,  she  was  captured  and  carried 
into  Halifax,  having  then  crossed  the  Atlantic,  and  gone  three  fourths 
of  the  way  on  her  course  to  her  port  of  destination.  The  cargo  was 
abandoned,  and  vessel  and  cargo  both  condenmed ;  but  on  an  appeal, 
the  condemnation  v^as  reversed  as  to  both.  It  is  mentioned  in  the 
report,  that  there  was  no  appeal  ^  as  to  the  freight ; "  but  the  case  is 
defective  in  showing  whether  separate  claims  were  filed  for  ship  and 
cargo,  or  the  two  included  in  a  joint  claim  by  the  owner.  K  joint, 
the  question  of  freight  could  not  have  arisen.  But  if,  as  seems  prob- 
able, from  the  proceeds  of  the  cargo  passing  into  the  hands  of  the 
underwriters,  the  claims  were  several,  then  a  question  may  be  raised 
whether  the  plaintiff  was  not  conduded  by  bis  acquiescence  in  a  ju- 
dicial decision  of  a  competent  tribunal  against  the  claim  to  freight. 
This  would  have  sustained  the  judgment  against  him  in  this  court, 
had  there  been  no  other  obstacle  to  his  recovering. 

*  As  the  abandonment  was  accepted,  and  the  sum  insured ,[  *  405  ] 
paid,  the  proceeds  of  the  cargo  got  into  the  hands  of  the 
underwriters,  and  that  suit  was  instituted  for  money  had  and  received, 
to  the  use  of  the  ship-owner.  Had  he  preferred  this  claim  against 
the  proceeds  of  the  cargo,  while  lying  in  the  registry  of  the  British 
admiralty,  there  cannot  be  a  doubt  that  it  would  have  been  adjudged 
to  him  in  the  distribution  of  the  money  among  the  several  claimants. 
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The  three  propositions  which  the  opinion  affirms  in  the  case  of 
Caze  and  Richand,  are :  — 

1.  That  under  no  circumstances  can  the  insured  throw  the  fireight 
upon  the  underwriters,  even  by  abandonment 

2.  That  no  freight,  even  pro  rata,  was  earned  in  that  cause. 

3.  That  the  lien  of  the  owner  on  the  cargo  for  his  freight  could  not 
e^ffect  the  question. 

On  the*  first  point  no  one  will  pretend  to  maintain  the  affirmatiye 
as  a  general  proposition.  Losses  are  either  total,  partial,  or  techni- 
eally  total  Upon  an  actual  total  loss,  no  question  of  freight  can  ever 
arise,  for  there  is  no  fireight  earned.  In  the  case  of  partial  loss,  it  is 
never  admitted  in  adjustments ;  and  this  is  the  full  import  of  the  de- 
cision in  Baillie  v.  Modigliani,  and  in  the  case  of  Gibson  v.  The 
Philadelphia  Insurance  Company,  1  Binn.  405,  and  some  others.  It 
is  a  charge  payable  after  the  arrival  of  goods  at  their  port  of  destina- 
tion, and,  therefore,  never  admitted  into  an  adjustment  of  a  partial 
loss.  The  cases  of  technical  total  loss  are  of  two  kinds,  as  has  been 
before  noticed ;  the  one  with  the  other  without  abandonment  It  is 
not  contended  that,  even  in  these,  the  insured  can  throw  the  fireight 
upon  the  underwriters,  otherwise  than  incidentally  by  abandonment 
It  has  been  shown  that  this  is  not  the  principle  at  all  upon  which  the 
doctrine  insisted  on  by  Catiett  rests,  and  may,  therefore,  be  safely 
conceded  to  the  case  of  Modigliani,  and  all  others  in  which  these 
dicta  are  to  be  found.  The  principle  is,  "  that  the  owner  cannot,  by 
his  abandonment,  devest  the  lien  which  the  ship-owner  has  in  the 
goods  abandoned."  That  the  underwriter  takes  the  cargo  cum  onere, 
—  a  rule  which  is  held  sacred  even  against  hostile  capture ;  The  Der 
Mohr,  in  3  and  4  Robinson,  129  and  314.  The  law  is  that 
[  *  406  ]  the  master  is  not  bound  to  part  *  with  his  cargo,  and  fails 
in  his  duty  if  he  does,  until  his  fireight  is  paid.  Why  should 
he  be  so  bound  any  more  in  the  case  of  the  transfer  by  abandonment, 
than  in  any  other  transfer?  In  that  class  of  technical  total  losses 
which  arises  where  the  fireight  incurred  exceeds  the  value  of  the  thing 
saved,  it  is  expressly  decided  that  the  right  to  apply  the  salvage  to 
the  fireight  exists ;  and  it  is  impossible  to  draw  a  distinction  between 
that  class  of  cases,  and  the  cases  of  technical  total  loss  produced  by 
abandonpient 

The  full  latitude  of  the  assertion,  therefore,  that  the  insured  cannot 
throw  the  fireight  upon  the  insurer,  may  be  conceded  without  affect- 
ing the  right  of  the  party  to  fireight  in  the  present  case.  The  rule  is 
rightiy  laid  down,  but  ite  application  is  mistaken. 

The  same  observations  dispose  of  the  third  position  assumed  by 
the  court  in  Caze  and  Richaud,  since  it  must  be  obvious  that  t<he  lien 
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of  the  ship-owner  on  the  cargo  is  all-important  to  the  question.  The 
right  to  apply  the  salvage  to  the  freight  grows  out  of  the  right  of  the 
master  to  hold  the  cargo  for  the  freight,  whatever  change  of  interest 
may  be  produced  in  it  by  the  act  of  the  owners  of  the  cargo. 

The  consideration  of  the  second  proposition  of  the  court,  in  Caze 
and  Bichaud's  case,  is  not  material  to  this  cause,  any  further  than  it 
shows  that  they  considered  themselves  as  deciding  a  case  the  very 
reverse  of  the  present  • 

Yet  so  convinced  am  I  that  the  decision  there  made  against  a  pro 
rata  freight  was  a  hasty  decision,  that  I  will  conclude  with  expressing 
a  hope  that  if  ever  the  subject  should  again  come  before  this  courts 
it  will  pause  and  examine  the  doctrine  without  prejudice  from  that 
decision,  since  it  is  one  which  involves  principles  of  great  interest  to 
the  merpantile  world,  and  on  which,  I  will  undertake  to  say,  if  evei 
that  case  should  be  reviewed,  there  wiU  be  found  a  vast  deal  of  learn* 
ing  and  authority  against  the  decision,  and  very  little  to  sustain  it 

In  the  very  case  which  the  court  profess  to  decide,  the  case  of 
Baillie  v.  Modigliani,  the  same  pro  rata  charge  was  paid  and  acqui- 
esced in  by  the  court  and  the  bar,  without  a  question. 

*  Upon  the  whole,  I  never  was  clearer  in  any  opinion  in  [  *  407  ] 
my  life,  than  that  the  decision  now  rendered  against  the 
aQowance  of  freight  in  this  adjustment,  is  not  to  be  sustained  by 
either  principle  or  authority. 

[After  the  opinion  of  the  court  was  delivered  in  this  case,  the 
parties  ascertained  that  the  auditor's  report  was  incorrect,  (by  the 
disallowance  of  the  freight,)  in  some  other  respects,  and  required  a 
different  adjustment;  and  application  was  accordingly  made  for  a 
hearing  upon  these  points.  The  following  additional  opinion  was 
subsequently  delivered  by  the  court] 

Stort,  J.  In  consequence  of  the  former  opinion  delivered  in  this 
caase,  tiie  parties  hs^ve  found  it  necessary  to  readjust  the  auditor's 
report  in  several  particulars  not  suggested  at  the  former  argument 
Indeed,  upon  that  argument,  the  parties  assumed  that  the  report  was 
perfectly  correct,  except  as  to  the  item  of  freight  We  have  examined 
the  report,,  and  are  satisfied  that  the  original  plaintiff  is  entitled  to  re- 
cover the  sum  of  $6,626.18,  with  interest  from  the  14th  of  October, 
1822,  which  is  the  residue  of  the  sum  of  $10,000  insured  by  the  com- 
pany, deducting  the  premium  note  and  the  proportion  of  salvage  be- 
longing to  the  underwriters,  which  has  been  received  by  the  original 
plamtiff;  and  the  judgment  of  the  circuit  court  is  to  be  reformed 
accordingly. 

7  H.  595. 

VOL.  VII.  22 
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InsnranoQ  effected  by  an  owner  after  a  loss,  in  good  futb,  is  not  ritiated  by  the  fact  that  the 
master  concealed  the  loss  from  the  owner,  with  intent  to  have  him  procure  insoTance. 

[  •  409  ]  ^    •  This  cause  was  argued  by  D.  B.  Ogden  and  Wheaion^ 
for  the  plaintiffs  in  error,  and  by  Webster  and  Bliss^  for 
the  defendant  in  error. 

Thompson,  J.,  delivered  the  opinion  of  the  court 

This  is  an  action  on  a  policy  of  insurance,  bearing  date  the  9th  of 
February,  1824,  fwr  $3,000,  on  the  sloop  Harriet,  lost  or  not  lost,  at 
and  from  Newport,  Rhode  Island,  to,  at,  and  from  all  ports  and 
places  to  which  she  may  proceed  in  the  United  States,  during  the 
term  of  six  months,  beginning  on  the  12th  of  January,  1824.  And 
also,  $600  property  on  board  said  sloop,  at  and  from  Newport  to 
Charleston,  or  Savannah,  or  both.  The  sloop,  whilst  proceeding  on 
her  voyage,  and  within  the  term  of  six  months,  to  wit,  on  the  19th  of 
January,  was  wrecked  on  Cape  Hatteras,  and  both  vessel  and  cargo 
wholly  lost  An  abandonment  was  in  due  time  made,  and  a  total 
loss  claimed. 

The  case  comes  before  this  court  upon  a  bill  of  exceptions  taken 
to  the  directions  given  by  the  circuit  court  for  the  district  of  Massa- 
chusetts,  to  the  jury,  upon  the  law  of  the  case. 

The  loss,  it  will  be  seen,  happened  on  the  19th  of  January,  and  the 
policy  was  not  effected  until  the  9th  of  February.  And  the  question 
upon  the  trial  turned  upon  the  legal  effect  and  operation  of  the  mis- 
conduct of  the  master  after  the  loss  occurred.  It  was  proved  that  the 
master,  immediately  after  the  loss,  for  the  purpose,  and  with  the  de- 
sign, that  the  owner,  not  hearing  of  the  loss  of  the  vessel,  might  effect 
insurance  thereon,  did  express  his  intention  not  to  write  to  the  owner, 
and  took  measures  to  prevent  the  fact  of  the  loss  being  known ;  and 
that,  by  the  conduct  of  the  master  in  this  particular,  and  in  conse- 
quence of  the  measures  adopted  by  him  to  suppress  intelligence  of 
the  loss,  knowledge  thereof  had  not  reached  the  parties  at  the  time 

the  policy  was  underwritten. 
[  ^410  ]  •Upon  these  facts,  the  court  instructed  the  jury  that, 
although  it  was  the  duty  of  the  master  to  give  information 
of  the  loss  to  his  owner  as  soon  as  he  reasonably  could,  yet  that,  in 
the  present  case,  when  there  had  been  an  abandonment  in  due  time, 
for  a  loss  really  total,  if  the  owner,  at  the  time  of  procuring  the  in- 
surance, had  no  knowledge  of  the  loss,  but  acted  with  entire  good 
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faith,  he  was  not  precluded  from  a  recovery.  Nor  was  the  policy 
▼oid  by  the  omission  of  the  master  to  commnnicate  the  information  ; 
or  by  his  acts,  in  suppressing  intelligence  of  the  loss ;  although  such 
omission  and  acts  were  wilfol,  and  resulted  from  the  fraudulent  de- 
sign to  enable  the  owner  to  make  insurance  after  the  loss ;  the  owner 
himself  not  being  conusant  of  such  acts  and  design  at  the  time  of 
procniing  the  insurance. 

And,  under  this  direction,  a  yerdict  was  found  for  the  plaintifi^  for 
a  total  loss. 

•  The  statement  of  the  case  admits  fraudulent  misconduct  on  the 
part  of  the  master,  by  reason  whereof  the  policy  was  effected  before 
any  knowledge  of  the  loss  reached  the  assured  or  the  underwriters ;  but 
that  the  assured  was  entirely  ignorant  of  this  misconduct  in  the  mas- 
ter ;  and  that,  on  his  part>,  there  was  the  most  perfect  good  faith  in 
procuring  the  policy.  Here,  then,  is  a  loss  thrown  upon  one  of  two 
innocent  parties ;  and  the  question  is,  by  which  is  it  to  be  borne  ? 
The  determination  of  this  question  must  depend,  in  a  great  measure, 
if  not  entirely,  upon  the  relation  in  which  the  master  stood  to  the 
respective  parties  when  this  misconduct  occurred.  If  the  loss  of  the 
vessel  had  been  occasioned  by  any  misconduct  of  the  master,  short  of 
barratry,  whilst  in  the  prosecution  of  the  voyage,  and  before  the  loss 
happened,  or  if,  at  the  time  this  misconduct  is  alleged  against  him, 
he  was  the  exclusive  agent  of  the  owner  for  any  purposes  connected 
with  procuring  the  insurance,  the  owner  must  bear  the  loss.  But  if, 
after  the  loss,  the  agency  of  the  master  ceased,  and  was  at  an  end,  or 
if  he,  in  judgment  of  law,  became  the  agent  of  the  underwriters,  his 
misconduct  cannot  be  chargeable  to  the  assured. 

The  researches  of  counsel  have  not  furnished  the  court  with  any 
adjudged  cases,  either  in  the  English  or  American  courts, 
which  seem  to  have  decided  this  question.     Some  'have  [  •411  ] 
been  referred  to,  which  have  been  urged  as  having  a  strong 
hearing  upon  the  point,  but  which,  on  examination,  will  be  found 
distinguishable  in  some  materied  facts  and  circumstances. 

The  precise  point,  therefore,  now  before  the  court,  may  be  consid- 
ered new,  but  we  apprehend  is  to  be  governed  by  the  application  of 
princijples  understood  to  be  well  settled  in  the  law  of  insurance. 

It  is  important  to  understand,  with  precision  and  accuracy,  the  re- 
lation in  which  the  master  stood  to  the  owner  of  the  vessel,  at  the 
time  wiien  he  was  guilty  of  the  fraud  and  misconduct  imputed  to 
hxm.  It  was  after  the  loss  occurred,  and  at  a  time  when  there  had 
been  a  total  destruction  of  the  subject  insured,  over  which  the  master's 
agency  had  extended. 

The  case  has  been  argued,  on  the  part  of  the  underwriters,  as  if  the 
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agency  growing  out  of  the  relation  of  master  and  owner  of  the  vessel 
existed  at  this  time ;  and  that  the  assured  was  responsible  for  all  con- 
sequences arising  &om  the  misconduct  of  the  master;  and  that  the 
law  would  presume  that  whatever  was  known  to  the  master,  must 
be  considered  as  impliedly  known  to  the  owner.  These  propositions 
may  be  true,  when  applied  to  a  state  of  facts  properly  admitting  of 
such  application ;  but  cannot  be  true  to  the  extent  to  which  they  have 
been  urged  in  the  present  case.  K  the  owner  is  presumed  to  know 
whatever  is  known  to  the  master,  there  could  be  no  valid  policy 
effected  upon  a  vessel  after  she  was,  in  point  of  fact,  lost.  Such  loss 
must  be  known  to  the  master ;  and  if  it  follows,  as  a  legal  conclusion, 
that  it  is  known  to  the  owner,  the  policy  would  be  void.  Nor,  upon 
this  doctrine,  could  there  ever  be  any  insurance  against  barratry  or 
any  other  misconduct  of  the  master ;  for  his  own  acts  must  necessa- 
rily be  known  to  himself.  And,  indeed,  the  principle,  pressed  thus 
far,  would  render  it  impracticable  ever  to  have  any  guaranty  whatever 
against  the  fraud  or  misconduct  of  an  agent,  any  more  than  against 
that  of  the  principal  himself.  The  knowledge  of  the  agent,  therefore, 
with  respect  to  the  fact  of  loss,  cannot  affect  the  insurance  ;  nor  could 

the  knowledge  of  the  owner  himself,  with  respect  to  such  loss, 
[  *  412  ]  affect  the  insurance  in  all  *  cases.    Suppose  the  owner  should 

himself  be  the  master,  or  be  on  board,  having  left  orders 
with  an  agent  to  procure  insurance  in  a  given  time,  unless  he  should 
hear  from  him,  or  have  information  of  the  arrival  of  the  vessel  at  her 
port  of  destination ;  and  the  vessel  should  be  lost  the  day  before  the 
policy  was  underwritten,  and  at  a  distance  that  rendered  it  impossible 
that  information  thereof  could  reach  the  agent,  would  such  a  policy  be 
void  ?  No  one  could  certainly  maintain  such  a  proposition.  And  it 
is  by  no  means  an  unfrequent  practice  to  obtain  insurance  in  this 
way.  It  is  not,  therefore,  true,  as  a  universal  rule,  that  either  the  fact 
of  loss,  or  the  knowledge  of  such  fact  by  the  agent  or  the  principal, 
at  the  time  the  policy  is  procured,  will  vacate  it.  But  such  knowl- 
edge must  be  brought  home  to  some  of  the  parties  or  agents  con- 
nected with  the  business  of  procuring  the  insurance ;  and  then  the 
rule  properly  applies,  which  puts  the  principal  in  place  of  the  agent, 
and  makes  himself  responsible  for  his  acts.  ThexB  is,  then,  the  rela- 
tion of  principal  and  agent  in  the  subject-matter  of  the  contract 
But  the  master,  in  his  character  as  master,  has  no  authority  to  pro- 
cure insurance,  nor  is  he  in  any  sense  an  agent  for  such  purpose,  or 
in  any  way  connected  with  it  There  may,  undoubtedly,  be  super- 
added to  his  powers  and  duties  as  master,  an  agency  in  other  mat- 
ters, to  effect  insurance  or  any  other  lawful  business;  but  in  his 
appropriate  character  of  master,  the  law  considers  him  an  agent  only 
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for  the  navigation  of  the  veasel,  and  in  auch  matters  as  are  connected 
with,  and  incident  to,  such  employment.  And  when  the  books  speak 
of  the  master's  being  agent  of  the  owner,  they  are  to  be  understood  in 
this  sense.  He  is  not  to  be  considered  as  the  general  agent  of  the  owner 
for  all  purposes  whatsoever,  that  may  have  connection  with  the  voy- 
age. He  is  a  special  agent  for  navigating  the  vessel,  and  can  neither 
bind  nor  prejudice  his  principal,  by  any  act  not  coming  properly 
within  the  scope  and  object  of  such  employment  Unless  the  powers 
of  agents  are  thus  limited,  no  man  could  be  safe  in  the  transaction 
of  any  business  through  the  agency  of  another.  The  master,  in  his 
character  as  such,  had  certainly  no  authority  to  procure  insurance. 
He  could  not  bind  the  owner  by  such  a  contract ;  and  if  he 
could  not,  why  should  his  *acts,  totally  unconnected  with  [  *413  ] 
the  business  of  procuring  the  insurance,  render  void  a  con- 
tract entered  into  in  good  faith  in  all  parties  having  any  concern  in 
the  transaction  ?  It  is  a  general  rule,  applicable  to  agencies  of  every 
description,  that  the  agent  cannot  bind  his  principal  except  in  mat- 
ters coming  within  the  scope  of  his  authority ;  and  this  rule  applies 
particularly  to  a  master  and  owner  of  a  vessel,  and  is  construed  with 
considerable  strictness.  Thus,  in  the  case  of  Boucher  v.  Lawson, 
Cas.  Temp.  Hardwicke,  85,  and  Abbott,  119,  the  action  was  against 
the  owner  of  a  ship,  for  goods  lost  by  the  carelessness  of  the  master ; 
and  judgment  was  given  for  the  defendant,  because  it  did  not  appear 
that  the  ship  was  ustially  employed  in  carrying  goods  for  hire.  For 
Lord  Hardwicke  said,  no  man  could  say  that  the  master,  by  taking 
in  goods  of  his  own  head,  could  make  the  owners  liable. 

It  is  a  little  difficult  to  perceive  how,  in  any  legal  sense,  the  rela- 
tion of  principal  and  agent  could  exist,  at  the  time  when  the  mis- 
conduct of  the  master  is  alleged  to  have  taken  place.  Bo  far  as  he 
was  agent  for  navigating  the  vessel,  it  had  terminated  by  the  abso- 
lute destruction  of  the  subject.  The  agency  would  seem  to  have 
ceased  from  necessity.  There  was  nothing  upon  which  it  could 
act  Had  there  not  been  a  total  loss  of  the  vessel,  there  woidd  have 
remained  a  duty  and  legal  obligation,  on  the  part  of  the  master,  to 
Qse  his  best  exertions  to  save  what  he  could  firom  the  wreck.  But 
when  the  subject-matter  of  the  agency  becomes  extinct,  it  is  not 
easy  to  understand  how,  in  any  just  sense,  tiie  agency  can  be  said 
to  smvive.  There  might  be  a  moral  duty  resting  on  the  master  to 
communicate  information  of  the  loss  to  his  owner.  But  how  could 
there  have  been  any  legal  obligation  binding  upon  him  to  do  it? 
The  information  could  neither  benefit  nor  prejudice  the  owner.  It  is 
a  general  rule  of  law,  that  if  an  injury  arises  to  a  principal  in  con* 
Kquenee  of  the  misconduct  of  his  agent,  an  action  may  be  sustained 

22* 
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against  him  for  the  damage.  Could  an  action  in  this  case  be  sas- 
tained  by  the  owner  against  the  master,  for  not  giving  him  informa- 
tion of  the  loss  ?  And,  if  not,  it  would  seem  to  follow,  as  a  neces- 
sary consequence,  that  the  owner  could  not  be  prejudiced  by  his 

acts. 
[  •  414  ]  •  But  suppose  the  agency  of  the  master  not  to  have  ter- 
minated, but  that,  in  judgment  of  law,  he  was  the  agent  of 
some  one.  The  question  recurs,  whose  agent  was  he  ?  The  answer 
cannot  admit  of  a  doubt  If  agent  at  all,  he  was,  by  operation  of 
law,  the  agent  of  the  underwriters. 

The  policy,  taking  the  risk  on  the  vessel  and  cargo,  lost  or  not  lost, 
although  effected  after  the  loss  happened,  related  back ;  and,  by  the 
abandonment,  the  underwriters  were  substituted  in  the  place  of  tiie 
assured ;  and  the  master,  although  the  agent  of  the  owner  until  the 
loss  occurred,  became,  upon  the  abandonment,  the  agent  of  the  xm- 
derwriters.  The  law  upon  this  subject  is  well  settled,  where  there  is 
only  a  technical  total  loss,  and  any  part  of  the  subject  insured  re- 
mains. The  interest  in  the  salvage,  whatever  it  may  be,  becomes 
transferred  to  the  underwriters,  and  the  agency  is,  of  course,  trans- 
ferred with  the  subject;  and  the  agent,  thereafter,  becomes  re- 
sponsible to  the  underwriters  for  the  faithful  discharge  of  his  trast 
No  action  could  be  sustained  against  him  by  the  assured,  for  the 
proceeds,  or  any  misconduct  in  the  management  thereof.  This  ia 
not  only  the  settled  rule  of  law,  but  a  contrary  doctrine  would 
involve  the  greatest  absurdity.  It  would  be  placing  the  absolute 
interest  in  the  property  in  one  party,  and  making  the  agent  account- 
able for  its  management  to  another.  No  action  could  be  sus- 
tained by  the  assured,  for  the  plain  reason  that  he  would  have  no 
interest  in  the  subject  of  the  agency. 

And  if  such  would  be  the  effect  of  an  abandonment,  in  case  of  a 
technical  total  loss,  there  can  be  no  good  reason  assigned  why  the  rule 
should  not  be  applied  to  a  loss  really  total,  so  far  as  to  transfer  what- 
ever agency  could  remain.  So  that,  whether  the  agency  terminated 
by  the  total  destruction  of  the  subject,  or  was  transferred  by  the 
abandonment  to  the  underwriters,  the  misconduct  of  the  master 
could  not  prejudice  the  rights  of  the  owner.  The  connection  of 
principal  and  agent  was  dissolved,  and  they  stood  towards  each 
other  as  mere  strangers,  so  far  as  any  legal  responsibility  could  be 
involved  in  the  conduct  of  the  master.  Such  we  apprehend  to  be 
the  result  of  the  application  of  wellnsettled  principles  of  law 
[  *  415  ]  to  the  facts  and  circumstances  presented  by  the  bill  *  of  ex- 
ceptions, in  the  absence  of  any  authority  to  govern  the  case. 
.    We  will  proceed,  then,  briefly  to  notice  the  cases  that  have  be^ 
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supposed  to  have  a  bearing  upon  this  .question  favorable  to  the 
onderwriterB. 

In  Fitzherbert  v.  Mather,  1  Term  Rep.  12,  the  fraud  or  conceal- 
ment relied  upon  to  avoid  the  policy  was,  that  one  Thomas,  who, 
OD  the  16th  of  September,  and  before  the  loss  happened,  had  written 
a  letter  to  the  agent  of  the  assured,  and  put  it  in  the  post-office,  but 
the  mail  did  not  leave  the  place  until  the  afternoon  of  the  next  day, 
before  which  time,  and  on  the  morning  of  the  17th,  he  knew  of  the 
loss,  but  did  not  withdraw  his  letter  from  the  post-office,  or  write 
another  giving  information  of  the  loss*  Here  was,  then,  a  palpable 
case  of  gross  negligence,  if  Thomas  was  to  be  considered  the  agent 
of  the  assured ;  and  that  he  was,  appears  not  only  to  have  been 
assumed  by  the  whole  court,  but  the  conclusion  is  fully  warranted 
by  the  facts  in  the  case.  The  assured,  in  his  letter  to  Fisher,  who 
procured  the  insurance,  directed  him  to  procure  it  on  receiving  the 
bills  of  lading ;  which  bills,  it  appears  from  the  case,  were  to  be 
sent  to  him  by  Thomas.  The  letter  and  information  from  Thomas 
was,  therefore,  made  the  foundation  of  the  insurance,  and  the  assured 
adopted  Thomas  as  his  agent,  by  directing  Fuller  to  procure  insur- 
ance on  receiving  the  bills  of  lading  from  him.  It  was,  therefore,  a 
case  of  concealment  or  misrepresentation,  by  one  who  stood  in  the 
relation  of  agent  to  the  assured,  in  the  subject-matter  of  the  contract, 
and  whose  information  lay  at  the  foundation  of  it. 

The  case  of  Stewart  v.  Dunlop,  4  Brown.  Pari.  Cas.  483,  and 
Park,  320,  decided  in  the  house  of  lords,  is  very  imperfectly  reported, 
the  reasons  of  the  judgment,  and  the  ground  on  which  the  decision 
rested,  not  appearing  in  any  report  of  the  case.  Enough,  however, 
is  shown,  from  the  statement  of  facts,  to  put  the  decision  upon  the 
plain  ground  that  the  policy  was  procured  by  an  agent  of  the  as- 
sured, expressly  instructed  by  him  to  obtain  the  insurance ;  he,  the 
agent,  having  grounds  to  suspect  a  loss  of  the  ship,  which  grounds 
were  not  communicated  to  the  underwriter;  and,  besides 
this,  there  was  enough  to  afford  strong  suspicion  that  *  the  [  *  416  ] 
assured  himself  knew  of  the  loss.  The  men  who  arrived 
at  Grreenock,  knowing  of  the  loss,  communicated  the  information  to 
the  friend  and  intimate  acquaintance  of  the  assured,  who  desired  it 
might  be  concealed.  The  same  day,  this  friend  held  a  conversation 
with  the  clerk  of  the  assured,  and  asked  him  if  he  knew  whether  there 
was  any  insurance  upon  the  vessel,  and  if  there  was  any  account  of 
her ;  and,  after  this,  the  assured  directed  this  derk  to  write  to  get 
insurance.  The  case  was  open  to  strong  suspicion  that  the  friend 
of  the  assured  had  communicated  to  him  the  information  he  had 
leoeived  of  the  loss,  which  would  have  been  a  plain  ground  for  de* 
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daring  the  policy  void.  But  if  such  a  conclusion  is  not  fairly  war- 
ranted,  there  was  enough  communicated  to  the  clerk  to  lead  him  to 
suspect  a  loss  had  happened ;  and  he  being  the  agent  employed  to 
procure  the  insurance,  his  principcd  was  properly  chargeable  with  all 
the  information  he  had  in  relation  to  the  loss. 

The  case  of  Andrews  and  Boerum  v.  The  Marine  Insurance  Com- 
pany, 9  Johns.  B.  32,  does  not  seem  to  have  much  bearing  upon  this 
point  The  decision  turned  upon  a  question  of  fact,  whether  there 
was  such  gross  negligence  or  constructive  fraud  as  to  vacate  the 
policy.  There  was  no  question  of  agency  involved  in  the  decision. 
The  master  of  the  vessel  was  part  owner  and  one  of  the  insured,  and 
there  was  no  point  raised  as  to  his  legal  obligation  to  use  ordinary 
diligence  in  giving  information  of  the  loss  to  his  oo-owners ;  but  the 
court  considered  that,  under  the  circumstances  of  the  case,  he  was 
not  chargeable  with  such  negligence  as  to  vacate  the  policy.  But 
what  would  have  been  the  result  if  the  doctrine  now  contended  for 
had  been  applied  to  that  case  ?  If  what  is  known  to  the  agent  is 
considered  as  impliedly  known  to  the  principal,  with  much  more 
propriety  should  the  knowledge  of  one  part  owner  be  imputable  to 
alL  And  the  policy  must  have  been  held  void,  because  procured  with 
implied  knowledge  of  the  loss. 

The  case  of  Gladstone  v.  King,  1  Maule  &  Selw.  35,  did  not  turn 
upon  the  question  now  before  the  court.  The  claim  was  for  an 
average  loss  upon  the  ship,  in  consequence  of  an  injury  received 
before  the  policy  was  effected.  The  defence  set  up  was  a 
[  *417  ]  concealment  of  this  fact,  or  negligence  in  the  *  master,  in 
not  mentioning  it  in  a  letter  written  to  his  owners  after  the 
injury  had  been  received,  and  before  the  policy  was  underwritten. 
The  policy,  however,  took  up  the  vessel  from  the  commencement  of 
the  voyage,  and  would,  of  course,  cover  the  injury.  The  court  con- 
sidered the  concealment  material,  and  that  the  underwriter  ought 
not  to  be  charged  with  the  loss.  They  did  not,  however,  decide  the 
pohcy  to  be  void,  which  would  seem  to  have  been  the  necessary 
consequence  of  a  material  concealment,  according  to  the  principles 
of  insurance  law.  But  they  exonerated  the  underwriter,  by  the 
application  of  what  was  avowed  to  be  a  new  principle ;  that  this 
antecedent  damage  should  be  considered  an  implied  exception  out 
of  the  policy ;  and  this  principle,  say  the  court,  although  new,  is 
adopted,  as  being  consistent  with  justice  and  convenience. 

It  is  unnecessary  to  say,  whether,  to  such  a  case  arising  here,  we 
should  think  proper  to  adopt  and  apply  this  new  principle.  It  is 
enough  for  the  present  to  say  the  principle  does  not  apply  to  the 
oase  now  before  us.     It  may,  however,  be  observed  that  the  decision 
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in  that  case,  so  far,  at  least,  as  it  went  to  exonerate  the  insurer  from 
the  payment  of  the  average  loss,  may  be  supported  upon  well-settled 
rales.  Information  of  the  injury  was  withheld  by  the  captain  whilst 
he  was  acting  in  his  appropriate  character  of  master,  and,  as  such, 
was  the  exclusive  agent  of  the  owner,  and  for  whose  negligence  he 
alone  was  responsible.  And  from  what  fell  from  Lord  Ellenborough, 
npon  the  trial  it  may  be  presumed  this  letter  was  shown  to  the 
nnderwriter,  and,  if  so,  it  amounted  to  a  representation  that  the 
vessel  had  sustained  no  injury  at  the  date  of  the  letter.  But  unless 
the  ease  is  imperfectly  reported,  it  would  be  difficult  to  sustain  it 
npon  principles  heretofore  understood  to  govern  analogous  cases. 

These  are  all  the  cases  cited  on  the  argument,  on  the  part  of  the 
nnderwriters,  which  are  supposed  to  have  a  bearing  upon  the  present 
question.  We  think,  however,  they  are  distinguishable,  in  many 
material  circumstances,  and  particularly  in  this,  that  the  fraud  or 
concealment,  which  was  held  to  vitiate  the  policies,  was  traced  to 
some  agent,  having  connection  in  some  way  with  procuring 
the  insurance ;  and  the  *  agency  was,  therefore,  concerning  [  *418  ] 
the  subject-matter  of  the  contract 

It  is,  no  doubt,  true,  with  respect  to  policies  of  insurance,  as  well 
as  to  all  other  contracts,  that  the  principal  is  responsible  for  the  acts 
of  his  agents ;  and  that  any  misrepresentation  or  material  conceal- 
ment by  the  agent,  is  equally  fatal  to  the  contract,  as  if  it  had  been 
the  act  of  the  principal  himself.  But  such  responsibility  must,  of 
necessity,  be  limited  to  cases  where  the  agent  acts  within  the  scope 
of  his  authority.  In  the  present  case,  the  master  was  clothed  with 
no. authority  or  agency,  in  any  manner  connected  with  procuring 
insmance.  The  misconduct  charged  against  him  occurred,  not  whilst 
he  was  acting  as  master,  but  at  a  time  when  the  relation  of  master 
and  owner  may  well  be  considered  as  dissolved  from  necessity,  by 
reason  of  a  total  destruction  of  the  whole  subject-matter  of  the 
agency ;  and  if  not,  the  master,  by  the  legal  operation  of  the  aban- 
donment, became  the  agent  of  the  underwriters,  and  was  their  agent 
at  the  time  of  his  alleged  misconduct 

It  is  said  that,  if  this  is  a  new  question,  the  court  should  adopt  such 
rule  as  is  best  calculated  to  preserve  good  faith  in  effecting  policies 
of  insurance.  But  it  is  by  no  means  clear  that  this  end  would  be 
best  promoted  by  adopting  the  rule  contended  for  on  the  part  of  the 
nnderwriters.  Cases  may  very  easily  be  supposed  where  negligence 
or  misconduct,  in  agents  of  underwriters,  as  to  matters  not  immedi- 
ately connected  with  effecting  a  policy,  will  still  have  a  remote  influ- 
ence which  may  have  a  tendency  to  prejudice  the  interest  of  the 
assured.    Such  cases,  however,  as  well  as  those  of  the  description 
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now  under  consideration,  will  most  likely  be  of  rare  occurrence,  and 
nice  and  minute  distinctions  practically  operate  unfavorably  on  the 
business  of  insurance. 

K  underwriters  feel  themselves  exposed  to  fraudulent  practices  in 
such  cases,  the  protection  is  in  their  own  hands,  by  not  assaming 
any  losses  that  may  have  happened  prior  to  the  date  of  the  policy. 
It  is  considered  a  hazardous  undertaking  to  insure,  lost  or  not  lost, 
and  a  proportionate  premium  is  demanded,  according  to  the  circum- 
stances stated,  to  show  the  probability  or  improbability  of  the  safety 

of  the  subject  insured. 
[  *  419  ]  •Although  no  adjudged  cases  directly  applicable  to  the 
one  before  us  have  been  found,  we  do  not  consider  this 
decision  as  establishing  any  new  principle  in  the  law  of  insurance, 
but  as  grounded  on  the  application  of  principles  already  settled,  to  a 
new  combination  of  circumstances.  Judgment  affirmed. 


Brown  and  others,  Plaintiffs  in  Error,  v.  The  State  of  Maryland, 

Defendant  in  Error. 

12  W.  419. 

A  state  law  requiring  an  importer  to  take  a  license  and  pay  fifty  dollars,  before  he  shoald 
be  permitted  to  sell  a  package  of  imported  goods,  is  in  conflict  with  that  provision  of  ihe 
constitution  of  the  United  States  which  prohibits  a  State  from  laying  any  impost,  &c, 
and  also  with  the  clause  which  declares  that  congress  shall  hare  power  to  regulate  com- 
merce,  &c. 

Error  to  the  court  of  appeals  of  Maryland. 
The  case  is  stated  in  the  opinion  of  the  court 

Meredith  and  the  Attorney^  General^  for  the  plaintiffs  in  error. 

Taney  and  Johnson^  contra. 

[  •  436  ]       •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  a  judgment  rendered  in  the 
court  of  appeals  of  Maryland,  affirming  a  judgment  of  the  city  court 
of  Baltimore,  on  an  indictment  found  in  that  court  against  the 
plaintiffs  in  error,  for  violating  an  act  of  the  legislature  of  Maryland. 
The  indictment  was  founded  on  the  2d  section  of  that  act,  which  is  in 
these  words :  "And  be  it  enacted  that  all  importers  of  foreign  articles 
or  commodities,  of  dry  goods,  wares,  or  merchandise,  by  bale  or 
package,  or  of  wine,  rum,  brandy,  whiskey,  and  other  distilled  spirit- 
uous liquors,  &c.,  and  other  persons  selling  the  same  by  wholesale, 
bale  or  package,  hogshead,  barrel,  or  tierce,  shall,  before  they  are  ' 
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anthorized  to  sell,  take  oat  a  license,  as  by  the  original  act  is  directed, 
for  which  they  shall  pay  fifty  dollars ;  and  in  case  of  neglect  or  re- 
fusal to  take  out  SHch  license,  shall  be  subject  to  the  same  penalties 
and  forfeitures  as  are  prescribed  by  the  original  act  to  which  this  is 
a  supplement"  The  indictment  charges  the  plaintifis  in  error  with 
having  imported  and  sold  one  package  of  foreign  dry  goods  without 
having  license  to  do  so.  A  judgment  was  rendered  against  them,  on 
demurrer,  for  the  penalty  which  the  act  prescribes  for  the  offence ; 
and  that  judgment  is  now  before  this  court 

The  cause  depends  entirely  on  the  question  whether  the  legislature 
of  a  State  can  constitutionally  require  the  importer  of  foreign  articles 
to  take  out  a  license  from  the  State,  before  he  shall  be  permitted  to 
sell  a  bade  or  package  so  imported. 

It  has  been  truly  said  that  the  presumption  is  in  favor  of  every 
legislative  act,  and  that  the  whole  burden  of  proof  lies  on 
him  who  denies  its  constitutionality.     The  plaintiffs  *  in  [  *  437  ] 
enror  take  the  burden  upon  themselves,  and  insist  that  the 
act  under  consideration  is  repugnant  to  two  provisions  in  the  consti- 
tution of  the  United  States. 

1.  To  that  which  declares  that  <<  no  State  sh&dl,  without  the  con- 
sent of  congress,  lay  any  imposts  or  duties  on  imports  or  exports, 
except  what  may  be  absolutely  necessary  for  executing  its  inspection 
laws." 

2.  To  that  which  declares  that  congress  shall  have  power  ^^to 
regulate  commerce  with  foreign  nations,  and  among  ^e  several 
States,  and  with  the  Indian  tribes." 

1.  The  first  inquiry  is  into  the  extent  of  the  prohibition  upon 
States  "  to  lay  any  imposts  or  duties  on  imports  or  exports."  The 
counsel  for  the  State  of  Maryland  would  confine  this  prohibition  to 
laws  imposing  duties  on  the  act  of  importation  or  exportation.  The 
counsel  for  the  plaintiffs  in  error  give  them  a  much  wider  scope. 

In  performing  the  delicate  and  important  duty  of  construing 
clauses  in  the  constitution  of  our  country,  which  involve  conflicting 
powers  of  the  government  of  the  Union,  and  of  the  respective  States, 
it  is  proper  to  take  a  view  of  the  literal  meaning  of  the  words  to  be 
expounded,  of  their  connection  with  other  words,  and  of  the  general 
objects  to  be  accomplished  by  the  prohibitory  clause,  or  by  the  grant 
of  power. 

What,  then,  is  the  meaning  of  the  words,  <<  imposts  or  duties  on 
imports  or  exports  ?  " 

An  impost,  or  duty  on  imports,  is  a  custom  or  a  tax  levied  on  ar- 
ticles brought  into  a  country,  and  is  most  usually  secured  before  the 
importer  is  allowed  to  exercise  his  rights  of  ownership  over  them. 
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because  evasions  of  the  law  esn  be  prevented  more  certainly  by 
ececuting  it  while  the  articles  are  in  its  custody.  It  would  not, 
however,  be  less  an  impost  or  duty  on  the  articles,  if  it  were  to  be 
levied  on  them  after  they  were  landed.  The  policy  and  consequent 
practice  of  levying  or  securing  the  duty  before  or  on  entering  the 
port,  does  not  limit  the  power  to  that  state  of  things,  nor,  conse«- 
quently,  the  prohibition,  unless  the  true  meaning  of  the  clause  so 
confines  it  What,  then,  are  "  imports  ?  "  The  lexicons  inform  us, 
they  are  "  things  imported."  If  we  appecd  to  usage  for  the  meaning 
4  of  the  word,  we  shall  receive  the  same  answer.  They  are  the  articles 
themselves  which  are  brought  into  the  country.  "A  duty 
[  •  438  ]  on  imports,"  then,  is  not  merely  *  a  duty  on  the  act  of 
importation,  but  is  a  duty  on  the  thing  imported.  It  is  not, 
taken  in  its  literal  sense,  confined  to  a  duty  levied  while  the  article 
is  entering  the  country,  but  extends  to  a  duty  levkd  after  it  has  entered 
the  country.  The  succeeding  words  of  the  sentence  which  limit  the 
prohibition,  show  the  extent  in  which  it  was  understood.  The^  limi- 
tation is  ^  except  what  may  be  absolutely  necessary  for  executing  its 
inspection  laws."  Now,  the  inspection  laws,  so  far  as  they  act  upon 
articles  for  exportation,  are  generally  executed  on  land,  before  the 
article  is  put  on  board  the  vessel ;  so  far  as  they  act  upon  importa- 
tions, they  are  generally  executed  upon  articles  which  are  landed. 
The  tax  or  duty  of  inspection,  then,  is  a  tax  which  is  frequently,  if 
not  always  paid  for  service  performed  on  land,  while  the  article  is  in 
the  bosom  of  the  country.  Yet  this  tax  is  an  exception  to  the  pro- 
hibition on  the  States  to  lay  duties  on  imports  or  exports.  The  ex- 
ception was  made  because  the  tax  would  otherwise  have  been  within 
tiie  prohibition. 

If  it  be  a  rule  of  interpretation  to  which  all  assent,  that  the  excep- 
tion of  a  particular  thing  from  general  words,  proves  that,  in  the 
opinion  of  the  lawgiver,  thef  thing  excepted  would  be  within  the 
general  clause  had  the  exception  not  been  made,  we  know  no  reason 
why  this  general  rule  should  not  be  as  applicable  to  the  constitution 
as  to  other  instruments.  If  it  be  applicable,  then  this  exception  in 
feivor  of  duties  for  the  support  of  inspection  laws,  goes  far  in  proving 
that  the  framers  of  the  constitution  classed  taxes  of  a  similar  char- 
acter with  those  imposed  for  the  purposes  of  inspection,  with  duties 
on  imports  and  exports,  and  supposed  them  to  be  prohibited. 

K  we  quit  this  narrow  view  of  the  object,  and  passing  fit>m  the 
literal  interpretation  of  the  words,  look  to  the  objects  of  the  prohi- 
bition, we  find  no  reason  for  withdrawing  the  act  under  consideration 
from  its  operation. 

From  the  vast  inequality  between  the  difierent  States  of  the  cod 
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federacy,  as  to  commercial  advantages,  few  subjects  were  -viewed 
with  deeper  interest,  or  excited  more  irritation,  than  the  manner  in 
which  the  several  States  exercised,  or  seemed  disposed  to  exercise,  the 
power  of  laying  duties  on  imports.  Prom  motives  which 
were  deemed  sufficient  by  *  the  statesmen  of  that  day,  the  {  •439  ] 
general  power  of  taxation,  indispensably  necessary  as  it  was, 
and  jealous  as  the  States  were  of  any  encroachment  on  it,  was  so  far 
abridged  as  to  forbid  them  to  touch  imports  or  exports,  with  the  single 
exception  which  has  been  noticed.  Why  are  they  restrained  from  im- 
posing these  duties  ?  Plainly,  because,  in  the  general  opinion,  the 
interest  of  all  would  be  best  promoted  by  placing  that  whole  subject 
under  the  control  of  congress.  Whether  the  prohibition  to  '*  lay  im- 
posts, or  duties  on  imports  or  exports,"  proceeded  from  an  apprehension 
that  the  power  might  be  so  exercised  as  to  disturb  that  equality 
among  the  States  which  was  generally  advantageous,  or  that  har- 
mony between  them  which  it  was  desirable  to  preserve,  or  to  maintain 
imimpaired  our  commercial  connections  with  foreign  nations,  or  to 
confer  this  source  of  revenue  on  the  government  of  the  Union,  or 
whatever-  other  motive  might  have  induced  the  prohibition,  it  is  plain 
that  the  object  would  be  as  completely  defeated  by  a  power  to  tax 
the  article  in  the  hands  of  the  import^  the  instant  it  was  landed,  as 
by  a  power  to  tax  it  while  entering  the  port.  There  is  no  difference, 
in  effect,  between  a  power  to  prohibit  the  sale  of  an  article,  and  a 
power  to  prohibit  its  introduction  into  the  country.  The  one  would 
be  a  necessary  consequence  of  the  other.  No  ^oods  would  be 
imported  if  none  could  be  sold.  No  object  of  any  description  can 
be  accomplished  by  laying  a  duty  on  importation,  which  may  not  be 
accomplished  with  equal  certainty  by  laying  a  duty  on  the  thing 
imported  in  the  hands  of  the  importer.  It  is  obvious  that  the  same 
power  which  imposes  a  light  duty,  can  impose  a  very  heavy  one,  one 
which  amounts  to  a  prohibition.  Questions  of  power  do  not  depend 
on  the  degree  to  which  it  may  be  exercised.  If  it  may  be  exercised 
at  all,  it  must  be  exercised  at  the  will  of  those  in  whose  hands  it  is 
placed.  If  the  tax  may  be  levied  in  this  {atm  by  a  State,  it  may  be 
levied  to  an  extent  which  will  defeat  the  revenue  by  impost,  so  far  as 
it  is  drawn  from  importations  into  the  particular  State.  We  are  told 
that  such  wild  and  irrational  abuse  of  power  is  not  to  be  ajqnre- 
hended,  and  is  not  to  be  taken  into  view,  when  discussing  its 
existence.  All  power  may  be  abused ;  and  if  the  fear  of  its 
abuse  is  to  constitute  an  argument  against  its  *  existence,  [  *  440  ] 
it  might  be  urged  against  the  existence  of  that  which  is 
universally  acknowledged,  and  which  is  indispensable  to  the  general 
VOL.  VII.  23 
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safety.  The  States  will  never  be  so  mad  as  to  destroy  their  own 
commerce,  or  even  to  lessen  it. 

We  do  not  dissent  from  these  general  propositions.  We  do  not 
suppose  any  State  would  act  so  unwisely.  But  we  do  not  place  the 
question  on  that  ground. 

These  arguments  apply  with  precisely  the  same  force  against  the 
whole  prohibition.  It  might  with  the  same  reason  be  said,  that  do 
State  would  be  so  blind  to  its  own  interests  as  to  lay  duties  on 
importation  which  would  either  prohibit  or  diminish  its  trade.  Yet 
the  framers  of  our  constitution  have  thought  this  a  power  which  no 
State  ought  to  exercise.  Conceding,  to  the  full  extent  which  is 
required,  that  every  State  would,  in  its  legislation  on  this  subject, 
provide  judiciously  for  its  own  interests,  it  cannot  be  conceded  that 
each  would  respect  the  interests  of  others.  A  duty  on  imports  is  a 
tax  on  the  article,  which  is  paid  by  the  consumer.  The  great  import 
ing  States  would  thus  levy  a  tax  on  the  non-importing  States,  which 
would  not  be  less  a  tax  because  their  interest  would  afford  ample 
security  against  its  ever  being  so  heavy  as  to  expel  commerce  from 
their  ports.  This  would  necessarily  produce  countervailing  measuies 
on  the  part  of  those  States  whose  situation  was  less  favorable  to 
importation.  For  this,  among  other  reasons,  the  whole  power  of 
laying  duties  on  imports  was,  with  a  single  and  slight  exception, 
taken  from  the  States.  When  we  are  inquiring  whether  a  particular 
act  is  within  this  prohibition,  the  question  is  not,  whether  the  State 
may  so  legislate  as  to  hurt  itself,  but  whether  the  act  is  within  the 
words  and  mischief  of  the  prohibitory  clause.  It  has  already  been 
shown,  that  a  tax  on  the  article  in  the  hands  of  the  importer,  is 
within  its  words ;  and  we  think  it  too  clear  for  controversy  that  the 
same  tax  is  within  its  mischiefl  We  think  it  unquestionable  that 
such  a  tax  has  precisely  the  same  tendency  to  enhance  the  price  of 
the  article,  as  if  imposed  upon  it  while  entering  the  port. 

The  counsel  for  the  State  of  Maryland  insist,  with  great  reason, 
that  if  the  words  of  the  prohibition  be  taken  in  their  utmost 
[  •  441  ]  latitude,  they  will  abridge  the  power  of  taxation,  *  which 
all  admit  to  be  essential  to  the  States,  to  an  extent  which 
has  never  yet  been  suspected,  and  will  deprive  them  of  resources 
which  are  necessary  to  supply  revenue,  and  which  they  have  hereto- 
fore been  admitted  to  possess.  These  words  must,  therefore,  be 
construed  with  some  limitation ;  and,  if  this  be  admitted,  they  insist, 
tha.t  entering  the  country  is  the  point  of  time  when  the  prohibition 
ceases,  and  the  power  of  the  State  to  tax  commences. 

It  may  be  conceded  that  the  words  of  the  prohibition  ought  not 
to  be  pressed  to  their  utmost  extent ;  that  in  our  complex  system,  the 
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object  of  the  powers  confenred  on  the  goyemment  of  the  Union,  and 
the  nature  of  the  often  conflicting  powers  which  remain  in  tiie  States, 
most  always  be  taken  into  view,  and  may  aid  in  expounding  the 
words  of  any  particular  clause.  But,  while  we  admit  that  sound 
principles  of  construction  ought  to  restrain  aU  courts  from  carrying 
the  words  of  the  prohibition  beyond  the  object  the  constitution  is 
intended  to  secure ;  that  there  must  be  a  point  of  time  when  the 
prohibition  ceases,  and  the  pow^  of  the  State  to  tax  commences;  we 
cannot  admit  that  this  point  of  time  is  the  instant  that  the  articles 
enter  the  country.  It  is,  we  think,  obvious,  that  this  construction 
would  defeat  the  prohibition. 

The  constitutional  prohibition  on  the  States  to  lay  a  duty  on 
imports,  a  prohibition  which  a  vast  majority  of  them  must  feel  an 
interest  in  preserving,  may  certainly  come  in  conflict  with  their 
acknowledged  power  to  tax  persons  and  property  within  their  territory. 
The  power,  and  the  restriction  on  it,  though  quite  distinguishable 
when  they  do  not  approach  each  other,  may  yet,  like  the  intervening 
colors  between  white  and  black,  approach  so  nearly  as  to  perplex  the 
understanding,  as  colors  perplex  the  vision  in  marking  the  distinction 
between  them.  Yet  the  distinction  exists,  and  must  be  marked  as 
the  cases  arise.  Till  they  do  arise,  it  might  be  premature  to  state 
any  rule  as  being  universal  in  its  application.  It  is  sufiicient  for  the 
present  to  say,  generally,  that  when  the  importer  has  so  acted  upon 
the  thing  imported,  that  it  has  become  incorporated  and  mixed  up 
with  the  mass  of  property  in  the  country,  it  has,  perhaps, 
*Io8t  its  distinctive  character  as  an  import,  and  has  become  [  *  442  ] 
subject  to  the  taxing  power  of  the  State  ;  but  while  remain- 
ing the  property  of  the  importer,  in  his  warehouse,  in  the  original 
form  or  pack&ge  in  which  it  was  imported,  a  tax  upon  it  is  too  plainly 
a  duty  on  imports  to  escape  the  prohibition  in  the  constitution. 

The  counsel  for  the  plaintifls  in  error  contend  that  the  importer 
purchases,  by  payment  of  the  duty  to  the  United  States,  a  right  to 
dispose  of  his  merchandise,  as  well  as  to  bring  it  into  the  country ;  and 
certainly  the  argument  is  supported  by  strong  reason,  as  well  as  by 
the  practice  of  nations,  including  our  own.  The  object  of  importa- 
tion is  sale ;  it  constitutes  the  motive  for  paying  the  duties ;  and  if 
the  United  States  possess  the  power  of  conferring  the  right  to  sell,  as 
the  consideration  for  which  the  duty  is  paid,  every  principle  of  fair 
dealing  requires  that  they  should  be  understood  to  confer  it  The 
inractioe  of  the  most  commercial  nations  conforms  to  this  idea. 
Duties,  according  to  that  practice,  are  charged  on  those  articles  only 
which  are  intended  for  sale  or  consumption  in  the  country.  Thus, 
sea  stores,  goods  imported  and  reexported  in  the  same  vessel,  goods 
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landed  and  carried  oyer  land  for  the  purpose  of  being  reexported 
from  some  other  port,  goods  forced  in  by  stress  of  weather,  and  landed, 
but  not  for  sale,  are  exempted  tfora  the  payment  of  duties.  The 
whole  course  of  legislation  on  the  subject  shows  that,  in  the  opinion 
of  the  legislature,  the  right  to  sell  is  connected  with  the  payment  of 
duties. 

The  counsel  for  the  defendant  in  error  have  endeavored  to  illustrate 
their  proposition,  that  the  constitutional  prohibition  ceases  the  instant 
the  goods  enter  the  country,  by  an  away  of  the  consequences  which 
they  suppose  must  follow  the  denial  of  it.  If  the  importer  acquires 
the  right  to  sell  by  the  payment  of  duties,  he  may,  they  say,  exert 
that  right  when,  where,  and  as  he  pleases,  and  the  State  cannot  reg- 
ulate it.  He  may  sell  by  retail,  at  auction,  or  as  an  itinerant  peddler. 
He  may  introduce  articles,  as  gunpowder,  which  endanger  a  city,  into 
the  midst  of  its  population  ;  he  may  introduce  articles  which  endan- 
ger the  public  health,  and  the  power  of  self-preservation  is 
[  *  443  ]  denied.  An  importer  may  *  bring  in  goods,  as  plate,  for 
his  own  use,  and  thus  retain  much  vcduable  property  exempt 
from  taxation. 

These  objections  to  the  principle,  if  well  founded,  would  certainly 
be  entitled  to  serious  consideration.  But  we  think  they  will  be 
found,  on  examination,  not  to  belong  necessarily  to  the  principle,  and 
consequently  not  to  prove  that  it  may  not  be  resorted  to  with  safety 
as  a  criterion  by  which  to  measure  the  extent  of  the  prohibition. 

This  indictment  is  against  the  importer,  for  selling  a  package  of 
dry.  goods  in  the  form  in  which  it  was  imported,  without  a  license. 
This  state  of  things  is  changed  if  he  sells  them  or  otherwise  mixes 
them  with  the  general  property  of  the  State,  by  breaking  up  his 
packages,  and  travelling  with  them  as  an  itinerant  peddler.  In  the 
first  case,  the  tax  intercepts  the  import,  as  an  import  in  its  way  to 
become  incorporated  with  the  general  mass  of  property,  and  denies 
it  the  privilege  of  becoming  so  incorporated  until  it  shall  have  con- 
tributed to  the  revenue  of  the  State.  It  denies  to  the  importer  the 
right  of  using  the  privilege  which  he  has  purchased  from  the  United 
States,  until  he  shall  have  also  purchased  it  from  the  State.  In  the 
last  cases,  the  tax  finds  the  article  already  incorporated  with  the  mass 
of  property  by  the  act  of  Ihe  importer.  He  has  used  the  privilege  he 
had  purchased,  and  has  himself  mixed  them  up  with  the  common 
mass,  and  the  law  may  treat  them  as  it  finds  them.  The  same 
observations  apply  to  plate,  or  other  furniture  used  by  the  importer. 

So  if  he  sells  by  auction.  Auctioneers  are  persons  licensed  by  the 
State,  and  if  the  importer  chooses  to  employ  them,  he  can  as  little 
object  to  paying  for  this  service,  as  for  any  other  for  which  he  may 


JANUARY  TERM,  1827.  26« 

Brown  V.  SUte  of  Haryland.    12  W. 

apply  to  an  officer  of  the  State.  The  right  of  scde  may  very  well  be 
annexed  to  importation,  without  annexing  to  it,  also,  the  privilege  of 
using  the  officers  licensed  by  the  8tate  to  make  sales  in  a  peculiar 
way. 

The  power  to  direct  the  removal  of  gunpowder  is  a  branch  of  the 
police  power,  which  unquestionably  remains,  add  ought  to  remain, 
with  the  States.  K  the  possessor  stores  it  himself  out  of  town,  the 
removal  cannot  be  a  duty  on  imports,  because  it  contributes  nothing 
to  the  revenue.  If  he  prefers  placing  it  in  a  public  magazine, 
it  is  because  he  stores  *  it  there,  in  his  own  opinion,  more  [  *  444  ] 
advantageously  than  elsewhere.  We  are  not  sure  that  this 
may  not  be  classed  among  inspection  laws.  The  removed  or  destruc- 
tion of  infectious  or  unsound  articles  is  undoubtedly,  an  exercise  of 
that  power,  and  forms  an  express  exception  to  the  prohibition  we  are 
considering.  Indeed,  the  laws  of  the  United  States  expressly  sane* 
tion  the  health  laws  of  a  State. 

The  principle,  then,  for  which  the  plaintii&  in  eiror  contend,  that 
the  importer  acquires  a  right,  not  only  to  bring  the  articles  into  the 
country,  but  to  mix  them  with  the  common  mass  of  property,  does 
not  interfere  with  the  necessary  power  of  taxation  which  is  acknowl- 
edged to  reside  in  the  States,  to  that  dangerous  extent  which  the 
counsel  for  the  defendants  in  error  seem  to  apprehend.  It  carries  the 
prohibition  in  the  constitution  no  further  than  to  prevent  the  States 
from  doing  that  which  it  was  the  great  object  of  the  constitution  to 
prevent. 

But  if  it  should  be  proved  that  a  duty  on  the  article  itself  would 
be  repugnant  to  the  constitution,  it  is  still  argued  that  this  is  not  a 
tax  upon  the  article,  but  on  the  person.  The  State,  it  is  said,  may 
tax  occupations,  and  this  is  nothing  more. 

It  is  impossible  to  conceal  from  ourselves  that  this  is  varying  the 
form  without  varying  the  substance.  It  is  treating  a  prohibition 
which  is  general,  as  if  it  were  confined  to  a  particular  mode  of  doing 
the  forbidden  thing.  All  must  perceive  that  a  tax  on  the  sale  of  an 
article,  imported  only  for  sale,  is  a  tax  on  the  article  itsel£  It  is  true 
the  State  may  tax  occupations  generally,  but  this  tax  must  be  paid 
by  those  who  employ  the  individual,  or  is  a  tax  on  his  business. 
The  lawyer,  the  physician,  or  the  mechanic,  must  either  charge  more 
on  the  article  in  which  he  deals,  or  the  thing  itself  is  taxed  through 
his  person.  This  the  Sitate  has  a  right  to  do,  because  no  consti^ 
tational  prohibition  extends  to  it.  So  a  tax  on  the  occupation  of  an 
importer  is,  in  like  manner,  a  tax  on  importation.  It  must  add  to  the 
price  of  the  article,  and  be  paid  by  the  consumer,  or  by  the  importer 
himself,  in  like  manner  as  a  direct  duty  on  the  article  itself  would  be 
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made.     This  the  State  has  not  a  right  to  do,  because  it  is  pio< 

hibited  by  the  constitution. 
[  *445  ] '  *In  support  of  the  argument  that  the  prohibition  ceases 
the  instant  tiie  goods  are  brought  into  the  country,  a  compar- 
ison has  been  drawn  between  the  opposite  words,  export  and  import 
As  to  export,  it  is  said,  means  only  to  carry  goods  out  of  the  country ; 
so  to  import,  means  only  to  bring  them  into  it.  But  suppose  we 
extend  this  comparison  to  the  two  prohibitions.  The  States  are  for- 
bidden to  lay  a  duty  on  exports,  and  the  United  States  are  forbidden 
to  lay  a  tax  or  duty  on  articles  exported  from  any  State.  There  is 
some  diversity  in  language,  but  none  is  perceivable  in  the  act  which 
is  pibhibited.  The  United  States  have  the  same  right  to  tax  occupa- 
tions which  is  possessed  by  the  States.  Now  suppose  the  United 
States  should  require  every  exporter  to  take  out  a  license,  for  which 
he  should  pay  such  tax  as  congress  might  think  proper  to  impose ; 
would  government  be  permitted  to  shield  itself  from  the  just  censure 
to  which  this  attempt  to  evade  the  prohibitions  of  the  constitution 
would  expose  it,  by  saying  that  this  was  a  tax  on  the  person,  not  on 
the  article,  and  that  the  legislature  had  a  right  to  tax  occupations  ? 
Or  suppose  revenue  cutters  were  to  be  stationed  oflF  the  coast  for  the 
purpose  of  levying  a  duty  on  all  merchandise  found  in  vessels  which 
were  leaving  the  United  States  for  foreign  countries ;  would  it  be 
received  as  an  excuse  for  this  outrage,  were  the  government  to  say 
that  exportation  meant  no  more  than  carrying  goods  out  of  the 
country,  and  as  the  prohibition  to  lay  a  tax  on  imports,  or  things 
imported,  ceased  the  instant  they  were  brought  into  the  country,  so 
the  prohibition  to  tax  articles  exported  ceased  when  they  were 
carried  out  of  the  country  ? 

We  think  then,  that  the  act  under  which  the  plaintiffs  in  error 
were  indicted,  is  repugnant  to  that  article  of  the  constitution  which 
declares,  that  <<  no  State  shall  lay  any  impost  or  duties  on  imports 
or  exports." 

2.  Is  it  also  repugnant  to  that  clause  in  the  constitution  which 
empowers  ^  congress  to  regulate  commerce  with  foreign  nations,  and 
among  the  several  States,  and  with  the  Indian  tribes  ?  " 

The  oppressed  and  degraded  state  of  commerce  previous  to  the 
adoption  of  the.  constitution  can  scarcely  be  forgotten.  It  was 
regulated  by  foreign  nations  with  a  single  view  to  their  own 
[*446]  *  interests;  and  our  disunited  efforts  to  counteract  their 
restrictions  were  rendered  impotent  by  want  of  combination. 
Ck>ngress,  indeed,  possessed  the  power  of  making  treaties ;  but  the 
inability  of  the  federal  government  to  enforce  them  had  become  so 
apparent  as  to  render  that  power  in  a  great  degree  useless.     Those 
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who  felt  the  injury  arising  from  this  state  of  things,  and  those  who 
were  capable  of  estimating  the  influence  of  commerce  on  the  pros- 
perity of  nations,  perceived  the  necessity  of  giving  the  control  over 
this  important  subject  to  a  single  government.  It  may  be  doubted 
whether  any  of  the  evils  proceeding  from  the  feebleness  of  the  federal 
government,  contributed  more  to  that  great  revolution  which  intro- 
duced the  present  system,  than  the  deep  and  general  conviction  that 
commerce  ought  to  be  regulated  by  congress.  It  is  not,  therefore, 
matter  of  surprise,  that  the  grant  should  be  as  extensive  as  the  mis- 
chief, and  should  comprehend  all  foreign  commerce  and  all  com- 
merce among  the  States.  To  construe  the  power  so  as  to  impair 
its  efficacy,  would  tend  to  defeat  an  object  in  the  attainmeht  of 
which  the  American  public  took,  and  justiy  took  that  strong  interest 
which  arose  from  a  full  conviction  of  its  necessity. 

What,  then,  is  the  just  extent  of  a  power  to  regulate  commerce 
with  foreign  natiohs,  and  among  the  several  States  ? 

This  question  was  considered  in  the  case  of  Gibbons  v.  Ogden, 
9  Wheat  1,  in  which  it  was  declared  to  be  complete  in  itself,  and  to 
acknowledge  no  limitations  other  than  are  prescribed  by  the  consti- 
tution. The  power  is  coextensive  with  the  subject  on  which  it  acts, 
and  cannot  be  stopped  at  the  external  boundary  of  a  State,  but  must 
enter  its  interior. 

We  deem  it  unnecessary  now  to  reason  in  support  of  these  prop- 
ositions. Their  truth  is  proved  by  facts  continually  before  our  eyes, 
and  was,  we  think*,  demonstrated,  if  they  could  require  demonstration, 
in  the  case  already  mentioned. 

K  this  power  reaches  the  interior  of  a  State,  and  may  be  there  j 

exercised,  it  must  be  capable  of  authorizing  the  sale  of  those  articles  i 

which  it  introduces.      Commerce  is   intercourse;   one  of  its  most 
ordinary  ingredients  is  traffic     It  is  inconceivable  that  the 
power  to  authorize  this  traffic,  •when  given  in  the  most  [  •  447  ]  i 

comprehensive  terms,  with  the  intent  that  its  efficacy  should 
be  complete,  should  cease  at  the  point  when  its  continuance  is  indis- 
pensable to  its  value.'  To  what  purpose  should  the  power  to  allow 
importation  be  given,  unaccompanied  with  the  power  to  authorize  a 
sale  of  the  thing  imported  ?  Sale  is  the  object  of  importation,  and  is 
an  essential  ingredient  of  that  intercourse,  of  which  importation  con- 
stitutes a  part  It  is  as  essential  an  ingredient,  as  indispensable  to 
the  existence  of  the  entire  thing,  then,  as  importation  itself.  It  must 
be  considered  as  a  component  part  of  the  power  to  regulate  com- 
merce. Ck)ngress  has  a  right,  not  only  to  authorize  importation,  but 
to  authorize  the  importer  to  sell. 
If  this  be  admitted,  and  we  think  it  cannot  be  denied,  what  can  be 
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the  meaning  of  an  act  of  congress  which  authorizes  importation,  and 
offers  the  privilege  for  sale  at  a  fixed  price  to  every  parson  who 
chooses  to  become  a  purchaser  ?  How  is  it  to  be  construed  if  an  in* 
tent  to  deal  honestly  and  fairly,  an  intent  as  wise  as  it  is  moral,  is  to 
enter  into  the  construction  ?  What  can  be  the  use  of  the  contract, 
what  does  the  importer  purchase,  if  he  does  not  purchase  the  privilege 
to  sell  ? 

What  would  be  the  language  of  a  foreign  government,  which 
should  be  informed  that  its  merchants,  after  importing  according  to 
law,  were  forbidden  to  sell  the  merchandise  imported  ?  What  answer 
would  the  United  States  give  to  the  complaints  and  just  reproaches 
to  which  such  an  extraordinary  circumstance  would  expose  them  ? 
No  apology  could  be  received,  or  even  offered.  Such  a  state  of  things 
would  break  up  commerce.  It  will  not  meet  this  argument  to  say 
that  this  state  of  things  will  never  be  produced ;  that  the  good  sense 
of  the  States  is  a  sufficient  security  against  it  The  constitution  has 
not  confided  this  subject  to  that  good  sense.  It  is  placed  elsewhere. 
The  question  is,  where  does  the  power  reside  ?  not,  how  far  will  it  be 
probably  abused  ?  The  power  claimed  by  the  State  is,  in  its  nature, 
in  conflict  with  that  given  to  congress ;  and  the  greater  or  less  extent 
in  which  it  may  be  exercised  does  not  enter  into  the  inquiry  concern- 
ing its  existence. 
[  •  448  ]  •  We  think,  then,  that  if  the  power  to  authorize  a  sale 
exists  in  congress,  the  conclusion  that  the  right  to  sell  is 
connected  with  the  law  permitting  importation,  as  an  inseparable 
incident,  is  inevitable. 

K  the  principles  we  have  stated  be  correct,  the  result  to  which  they 
conduct  us  cannot  be  mistaken.  Any  penalty  inflicted  on  the  im« 
porter  for  selling  the  article,  in  Us  character  of  importer,  must  be  in 
opposition  to  the  act  of  congress  which  authorizes  importation.  Any 
charge  on  the  introduction  and  incorporation  of  the  articles  into  and 
with  the  mass  of  property  in  the  country,  must  be  hostile  to  the  power 
given  to  congress  to  regulate  commerce,  since  an  essential  part  of  that 
regulation,  and  principal  object  of  it,  is,  to  prescribe  the  regular  means 
for  accomplishing  that  introduction  and  incorporation. 

The  distinction  between  a  tax  on  the  thing  imported  and  on  the 
person  of  the  importer,  can  have  no  influence  on  this  part  of  the  sub- 
ject It  is  too  obvious  for  controversy  that  they  interfere  equally 
with  the  power  to  regulate  commerce. 

It  has  been  contended  that  this  construction  of  the  power  to  regu- 
late commerce,  as  was  contended  in  construing  the  prohibition  to  lay 
duties  on  imports,  would  abridge  the  acknowledged  power  of  a  State 
to  tax  its  own  citizens,  or  their  property  within  its  territory. 
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We  admit  this  power  to  be  sacred ;  bat  cannot  admit  that  it  may 
be  used  so  as  to  obstruct  the  firee  course  of  a  power  given  to  congress. 
We  cannot  admit  that  it  may  be  used  so  as  to  obstruct  or  defeat  the 
power  to  regulate  commerce.  It  has  been  observed  that  the  powers 
remaining  with  the  States  may  be  so  exercised  as  to  come  in  conflict 
with  those  vested  in  congress.  When  this  happens,  that  which  is 
not  supreme  must  yield  to  that  which  is  supreme.  This  great  and 
imiversal  truth  is  inseparable  from  the  nature  of  things,  and  the  con- 
stitution has  applied  it  to  the  often  interfering  powers  of  the  general 
and  state  governments,  as  a  vital  principle  of  perpetual  operation.  It 
results,  necessarily,  from  this  principle,  that  the  taxing  power  of  the 
States  must  have  some  limits.  It  cannot  reach  and  restrain  the  ac- 
tion of  the  national  government  within  its  proper  sphere. 
It  cannot  reach  the  administration  of  *  justice  in  the  courts  [  *  449  ] 
of  the  Union,  or  the  collection  of  the  taxes  of  the  United 
States,  or  restrain  the  operation  of  any  law  which  congress  may  con- 
stitutionally pass.  It  cannot  interfere  with  any  regulation  of  com- 
merce. If  the  States  may  tax  all  persons  and  property  found  on 
their  territory,  what  shall  restrain  them  from  taxing  goods  in  their 
transit  through  the  State  from  one  port  to  another,  for  the  purpose  of 
reexportation  ?  The  laws  of  trade  authorize  this  operation,  and  gen- 
eral convenience  requires  it  Or  what  should  restrain  a  State  from 
taxing  any  article  passing  through  it,  from  one  State  to  another,  for 
the  purpose  of  traffic  ?  or  from  taxing  the  transportation  of  articles 
passing  from  the  State  itself  to  another  State  for  commercial  pur- 
poses ?  These  cases  are  all  within  the  sovereign  power  of  taxation, 
bat  would  obviously  derange  the  measures  of  congress  to  regulate 
commerce,  and  affect  materially  the  purpose  for  which  that  power 
was  given.  We  deem  it  unnecessary  to  press  this  argument  further, 
or  to  give  additional  illustrations  of  it,  because  the  subject  was  taken 
up  and  considered  with  great  attention,  in  IVPCulloch  v.  The  State 
of  Maryland,  4  W.  316,  the  decision  in  which  case  is,  we  think, 
entirely  applicable  to  this. 

It  may  be  proper  to  add  that  we  suppose  the  principles  laid  down 
in  this  case  to  apply  equally  to  importations  from  a  sister  State.  We 
do  not  mean  to  give  any  opinion  on  a  tax  discriminating  between 
foreign  and  domeiBtic  articles. 

We  think  there  is  error  in  the  judgment  of  the  court  of  appeals  of 
the  State  of  Maryland,  in  affirming  the  judgment  of  the  Baltimore 
city  court,  because  the  act  of  the  legislature  of  Maryland,  imposing 
the  penalty  for  which  the  said  judgment  is  rendered,  is  repugnant  to 
the  constitution  of  the  United  States,  and,  consequently,  void.  The 
judgment  is  to  be  reversed,  and  the  cause  remanded  to  that  court| 
with  instructions  to  enter  judgment  in  favor  of  the  appellants. 
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Thompson,  J.,  dissented.  It  is  with  some  relactance,  and  very  eon- 
sid^rable  diffidence,  that  I  have  brought  myself  publicly  to  dissent 
from  the  opinion  of  the  court  in  this  case ;  and  did  it  not 
[  *  450  ]  involve  an  important  *  constitutional  question  relating  to  the 
relative  powers  of  the  general  and  state  governments,  I 
should  silently  acquiesce  in  the  judgment  of  the  court,  although  my 
own  opinion  might  not  accord  with  theirs.  • 

The  case  comes  before  this  court  on  a  writ  of  error  to  the  court  of 
appeals  of  the  State  of  Maryland,  upon  a  judgment  rendered  in  that 
court  against  the  defendants.  The  proceedings  in  the  court  below 
were  upon  an  indictment  against  the  defendants,  merchants  in  the 
city  of  Baltimore,  trading  under  the  firm  of  Alexander  Brown  and 
Sons,  and  to  recover  against  them  the  penalty  alleged  to  have  been 
incurred  for  a  violation  of  an  act  of  the  legislature  of  that  State,  by 
selling  a  package  of  foreign  dry  goods  without  having  a  license  for 
tiiat  purposb,  as  required  by  said  act;  and  the  only  question  whidi 
has  been  made  and  argued  is,  whether  the  act  referred  to  is  in  viola- 
tion of  the  constitution  of  the  United  States. 

The  act  in  question  was  passed  on  the  23d  of  February,  1823,  and 
*is  entitled,  '<  A  supplement  to  the  act  laying  duties  on  licenses  to 
retailers  of  dry  goods,  and  for  other  purposes."  By  the  second  sec- 
tion, under  which  the  penalty  has  been  recovered,  it  is  enacted,  "  that 
all  importers  of  foreign  articles  or  commodities,  of  dry  goods,  wares, 
or  merchandise,  by  bale  or  package,  or  of  wine,  rum,  brandy,  whiskey, 
and  other  distilled  spirituous  liquors,  &c.,  and  other  persons  selling 
the  same  by  wholesale,  bale,  or  package,  hogshead,  barrel,  or  tierce, 
shall,  before  they  are  authorized  to  sell,  take  out  a  license  as  by  the 
original  act  is  directed,  for  which  they  shall  pay  fifly  dollars ;  and,  in 
case  of  neglect  or  refusal  to  take  out  such  license,  shall  be  subject  to 
the  same  penalties  and  forfeitures  as  are  prescribed  by  the  original 
act  to  which  this  is  a  supplement" 

By  the  original  act,  passed  in  1819,  retail  dealers  in  foreign  mer- 
chandise are  required  to  take  out  a  license ;  and  the  supplemental 
act  requires  that  wholesale  dealers  should  likewise  take  out  a  license 
to  selL  These  acts  being  in  pari  mcLteria,  are  to  be  iaken  together, 
and  their  effect  and  operation  manifestly  is  nothing  more  than  to 
require  retail  and  wholesale  dealers  in  foreign  merchandise  to  take 
out  a  license  before  they  should  be  authorized  to  sell  sacb 
[  •  451  ]  merchandise.  •  The  act  does  not  require  a  license  to  im- 
port or  demand  any  thing  more  of  the  importer  than  is 
requbred  of  any  other  dealer  in  the  article  imported.  The  license  is 
for  selling,  and  is  general,  applying  to  all  pevsons ;  that  all  importers 
and  other  persons,  selling  by  wholesale,  bale,  or  package*  &C.,  shall» 
before  they  are  authorized  to  sell,  take  out  a  licensci  && 
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I  nnderstand  it  to  be  admitted  that  these  laws,  so  fax  as  they  lelate- 
to  retail  dealers,  are  not  in  violation  of  the  constitution  of  the  United 
States ;  and  if  so,  the  question  resolves  itself  into  the  inquiry  whether 
a  distinction  in  this  respect  between  a  retail  and  wholesale  dealer  in 
foreign  merchandise,  can  exist  tinder  any  sonnd  construction  of  the 
constitution.. 

The  parts  of  the  constitution  which  have  been  drawn  in  question 
on  the  discussion  at  the  bar,  and  with  which  the  law  in  question  is 
supposed  to  be  in  conflict,  are  that  which  gives  to  congress  the  power 
to  regulate  commerce  with  foreign  nations  and  among  the  several 
States,  and  that  which  declares  that  no  State  shall,  without  the  con- 
sent  of  congress,  lay  any  imposts,  or  duties  on  imports  or  exports, 
except  what  may  be  absolutely  necessary  for  executing  its  inspection 
laws. 

It  is  very  obvious  that  this  law  can,  in  no  manner  whatever, 
affect  the  commercial  intercourse  between  the  States;  it  implies 
purely  to  the  internal  trade  of  the  State  of  Maryland  The  defend- 
ants were  merchants,  trading  in  the  city  of  Baltimore.  The  indict- 
ment describes  them  as  such,  and  alleges  the  sale  to  have  been  in 
that  place;  and  nothing  appears  to  warrant  an  inference  that  the 
package  of  goods  sold  was  not  intended  for  consumption  at  that 
place ;  and  the  law  has  no  relation  whatever  to  goods  intended  for 
transportation  to  another  State.  It  is  proper  here  to  notice  that  al- 
though the  indictment  alleges  that  the  defendants  did  import  and 
sell,  yet  the  district  attorney,  in  framing  the  indictment,  very  prop- 
erly considered  the  ojSence  to  consist  in  the  selling,  and  not  in  the 
importation  without  a  license.  No  one  will  pretend,  that  if  the  in- 
dictment had  only  alleged  that  the  defendants  did  import  a  package 
of  foreign  dry  goods  without  a  license,  it  could  have  been 
sustained.  The  *  act  applies  to  the  importer  and  other  [  *  452  ] 
persons  selling  by  wholesale ;  and  the  allegation  that  the 
defendants  did  import,  is  merely  descriptive  of  the  double  character 
in  which  they  were  dealing,  both  as  importers  and  sellers.  The  in- 
dictment would,  undoubtedly,  have  been  good,  had  it  merely  alleged 
that  the  defendants  sold  the  package  without  a  license.  So  that 
neither  the  act  nor  the  form  in  which  the  complaint  is  presented, 
makes  any  discrimination  between  the  importer  and  any  other  whole- 
sale dealer  in  foreign  merchandise,  but  requires  both  to  take  out  a 
license  to  sell ;  nor  does  it  appear  to  me  that  this  law,  in  any  man- 
ner infiringes  or  conflicts  with  the  power  of  congress  to  regulate 
commerce  with  foreign  nations.  It  is  to  be  borne  in  mind  that  this 
was  a  power  possessed  byiihe  States  respectively  before  the  adoption 
of  the  constitution,  and  is  not  a  power  growing  out  of  the  establish- 
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.ment  of  the  general  government.  It  is  to  be  viewed,  therefore,  ai 
the  surrender  of  a  power  antecedently  possessed  by  the  States,  and 
the  extent  of  the  surrender  must  receive  a  fair  and  reasonable  inter- 
pretation with  reference  to  the  object  for  which  the  surrender  was 
made.  This  was  principally  with  a  view  to  the  revenue,  and  ex- 
tended only  to  the  external  commerce  of  the  United  States,  and  did 
not  embrace  any  portion  of  the  internal  trade  or  commerce  of  the 
several  States.  This  is  not  only  the  plain  and  obvious  interpretation 
of  the  terms  used  in  the  constitution,  commerce  with  foreign  nations; 
but  such  has  been  the  construction  adopted  by  this  court  In  the 
case  of  Gibbons  v.  Ogden,  9  W.  194,  the  court,  in  speaking  of  the 
grant  of  the  power  of  congress  to  regulate  commerce,  say :  "  It  is 
not  intended  to  comprehend  that  commerce  which  is  completely  in- 
ternal, which  is  carried  on  between  man  and  man  in  a  State,  or 
between  different  parts  of  the  same  State,  and  which  does  not  ex- 
tend to  or  affect  other  States ;  such  a  power  would  be  inconvenient, 
and  is  certainly  unnecessary.  The  enumeration  of  the  particular 
classes  of  commerce  to  which  the  power  was  to  be  extended,  would 
not  have  been  made  had  the  intention  been  to  extend  the  power  to 
*every  description.  The  enumeration  presupposes  something  not 
enumerated,  and  that  something,  if  we  regard  the  language  on 

the  subject  of  the  sentence,  must  be  the  exclusively  in- 
[  •453  ]  temal  •commerce  of  a  State.     The  genius  and  character 

of  the  whole  government  seems  to  be,  that  its  action  is  to  be 
applied  to  all  the  external  concerns  of  the  nation,  and  to  those  inter- 
nal concerns  which  affect  the  States  generaUy,  but  not  to  those  which 
are  completely  within  a  particular  State,  which  do  not  affect  other 
States,  and  with  which  it  is  not  necessary  to  interfere  for  the  purpose 
of  executing  some  of  the  general  powers  of  the  government  The 
completely  internal  commerce  of  a  State,  then,  may  be  considered  as 
reserved  for  the  State  itself."  And,  again,  (208,)  "  the  acknowledged 
power  of  a  State  to  regulate  its  police,  its  domestic  trade,  and  to 
govern  its  own  citizens,  may  enable  it  to  legislate  on  this  subject, 
(commerce,)  to  a  considerable  extent" 

If  such  be  the  division  of  power  between  the  general  and  State 
governments  in  relation  to  commerce,  where  is  the  line  to  be  drawn 
between  internal  and  external  commerce  ?  It  appears  to  me  that  no 
other  sound  and  practical  rule  can  be  adopted,  than  to  consider  the 
external  commerce  as  ending  with  the  importation  of  the  foreign 
article ;  and  the  importation  is  complete,  as  soon  as  the  goods  are 
^troduced  into  the  country,  according  to  the  provisions  of  the  rev- 
enue laws,  with  the  intention  of  being  sold  here  for  consumption,  or 
for  the  purpose  of  internal  and  domestic  trade,  and  the  duties  paid 
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or  secured.  And  this  is  the  light  in  which  this  question  has  been ' 
considered  by  this  and  other  courts  of  the  United  States,  5  C.  368 ; 
9  C.  104;  1  Mason,  499.  This,  it  will  be  perceived,  does  not  em- 
brace foreign  merchandise  intended  for  exportation,  and  not  for  con- 
sumption ;  nor  articles  intended  for  commerce  between  the  States ; 
but  such  as  are  intended  for  domestic  trade  within  the  State ;  and  it 
is  to  such  articles  only  that  the  law  of  Maryland  extends.  I  cannot, 
therefore,  think  that  this  law  at  all  interferes  with  the  power  of  con- 
gress to  regulate  commerce ;  nor  does  it,  according  to  my  under- 
stfLnding  of  the  constitution,  violate  that  provision  which  declares 
that  no  State  shall,  without  the  consent  of  congress,  lay  any  imposts 
or  duties  on  imports  or  exports,  except  what  may  be  absolutely  nec- 
essary for  executing  its  inspection  laws. 

•  The  compensation  required  by  this  law  to  be  paid  for  a  [  *  464  ] 
license  to  sell,  cannot  be  considered  an  impost  or  duty, 
within  the  sense  and  meaning  of  these  terms,  as  used  in  the  constitu- 
tion. They  refer  to  the  foreign  duty,  and  not  to  any  charge  that  may 
grow  out  of  the  internal  police  of  the  States.  It  may  indirectly  fall 
on  the  imported  articles,  and  enhance  the  price  in  the  sale ;  but  even 
this  is  not  an  expense  imposed  on  the  importer  or  other  seller,  but  is 
home  ultimately  by  the  consumer. 

Bat  the  broad  principle  has  been  assumed  on  the  argument,  that 
the  payment  of  the  foreign  duty  is  a  purchase  of  the  right  and  privi- 
lege, not  only  of  introducing  the  goods  into  the  country,  but  of  sell- 
ing them  free  from  any  increased  burden  imposed  by  the  States ; 
and,  unless  this  principle  can  be  sustained,  the  law  in  question  is  not 
in  violation  of  the  constitution. 

The  counsel,  however,  aware  that  the  principle  thus  broadly  laid 
down,  if  practically  carried  out  to  its  full  extent,  would  lead  to  con- 
sequences so  obviously  untenable,  that  it  would  at  once  show  the 
unsoundness  of  the  principle  itself,  have  limited  its  application  to 
the  first  wholesale  disposition  of  the  merchandise.  Can  such  a  dis- 
linction,  however,  be  sustained  ?  There  is  nothing  certainly  in  the 
letter  of  the  constitution  to  support  it ;  nor  does  it  fall  within  any 
reasonable  intendment  growing  out  of  the  nature  of  the  subject- 
matter  of  the  provision.  The  prohibition  to  the  States  is  against 
laying  anyimpost  or  duty  on  imports.  It  is  the  merchandise  that  is 
exempted  from  the  imposition.  The  constitution  nowhere  gives  any 
extraordinary  protection  to  the  importer.  So  that,  if  the  law  was 
ccmfined  to  the  importer  only,  he  could  find  no  exemption  from  the 
operation  of  state  laws.  Nor  is  there,  according  to  my  judgment, 
any  rational  grounds  upon  which  the  constitution  may  be  considered 
as  extending  such  exemption  to  wholesale  and  not  to  retail  dealers 
VOL.  vii.  24 
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If  the  payment  of  the  foreign  duty  is  the  purchase  of  the  privilege  to 
sell,  as  well  as  to  introduce  the  article  into  the  country,  where  can  be 
the  difference  whether  this  privilege  is  exercised  in  the  one  way  or 
the  other  ?  The  retail  merchant  often  imports  his  own  goods ;  and 
why  should  he  be  compelled  to  take  out  a  license  to  sell, 
[  •455  ]  •when  his  neighbor,  who  imports  and  sells  by  wholesale, 
is  exempted.  But  the  distinction  is  altogether  firuidess,  and 
does  not  effect  the  object  supposed  to  have  been  intended,  namely, 
to  take  firom  the  States  the  power  of  imposing  burdens  upon  foreign 
merchandise,  that  might  tend  to  lessen  or  entirely  prevent  the  im- 
portation, and  thereby  diminish  the  revenue  of  the  United  States. 
It  is  very  evident  that  no  such  purpose  can  be  accomplished  by  lim- 
iting the  protection  to  the  first  sale.  It  was  admitted  that  after  the 
first  sale,  and  the  article  becomes  mixed  and  incorporated  in  the 
general  mass  of  the  property  of  the  country,  and  to  be  applied  to 
domestic  use,  it  loses  this  pretended  privilege.  But  every  one  knows 
that  whatever  charge  or  burden  is  imposed  upon  the  retail  sale, 
affects  the  wholesale  indirectly,  as  much  as  if  laid  directly  upon  the 
wholesale.  The  retail  dealer  takes  thb  charge  into  calculation  in 
the  purchase  firom  the  wholesale  merchant,  and  which,  of  com^e, 
equally  affects  the  importation.  Suppose  the  fifty  dollars  required  to 
be  paid  by  the  wholesale  dealer  was  imposed  on  the  retail  merchant, 
would  it  not  equally  affect  the  importation  ?  It  would  equally  in- 
crease the  burden  and  enhance  the  expense  of  the  article  when  it 
comes  into  the  hands  of  the  consumer,  and  on  whom  all  the  charges 
ultimately  fall.  And  if  these  charges  are  so  increased  by  the  state 
governments,  in  any  stages  of  the  internal  trade,  as  to  check  their 
sale  for  consumption,  it  will  necessarily  affect  the  importation.  So 
that  nothing  short  of  a  total  exemption  froip  state  charges  or  taxes, 
under  all  circumstances,  will  answer  the  supposed  object  of  the  con- 
stitution. And  to  push  the  principle  to  such  lengths,  would  be 
a  restriction  upon  state  authority,  not  warranted  by  the  constitu- 
tion. 

It  certainly  cannot  be  maintained  that  the  States  have  no  authority 
to  tax  imported  merchandise.  But  the  same  principle  of  discrimina- 
tion bfetw-een  the  wholesale  and  retail  dealer,  as  to  a  license  to  sell, 
would  seem  to  me,  if  well  founded,  to  extend  to  taxes  of  every  de- 
scription. And  it  would  present  a  singular  incongruity  to  exempt  a 
wholesale  merchant  firom  all  taxes  upon  his  stock  of  goods,  and  sub- 
ject to  taxation  the  like  stod^  of  Us  neighbor  who  was  selling  by 

retaiL 
[  •456  ]       •It  is  laid  down  in  No.  32  of  the  Federalist,  (and,  I  be- 
lieve, universally  admitted,)  "  that  the  States,  with  the  sole 
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exception  of  duties  on  imports  and  exports,  retain  authority  to  tax  in 
the  most  absolute  and  unqualified  sense ;  and  any  attempt,  on  the 
part  of  the  national  government,  to  abridge  them  in  the  exercise  of 
it,  would  be  a  violent  assumption  of  power,  unwarranted  by  any  arti- 
cle or  clause  in  the  constitution."  Although  an  impost  or  duty  may 
be  considered  a  tax,  in  its  most  enlarged  sense,  yet  every  tax  cannot 
be  understood  to  mean  an  impost  or  duty  in  the  sense  of  the  consti- 
tution. As  here  used,  it  evidentiy  refers  to  the  foreign  duty  imposed 
by  revenue  laws.  It  would  be  a  singular  use  of  the  term  impost,  to 
apply  it  to  a  tax  on  real  estate ;  and  no  one,  I  presume,  would  con- 
tend that  all  imported  articles  upon  which  the  duties  have  been  paid, 
are  exempt  from  all  State  taxation  in  the  hands  of  the  consumer. 
And  yet  tUs  would  follow,  if  duty  and  tax  are,  in  all  respects,  synony- 
mous ;  for  the  constitution  declares  that  no  State  shall  lay  any  duty  on 
imports,  namely,  the  article  imported.  To  avoid  these  consequences, 
wluch  are  certainly  inadmissible,  the  inhibition  to  the  States  must  be 
understood  as  extending  only  to  foreign  duties,  and  not  to  taxes  im- 
posed by  the  States,  after  the  imports  become  articles  of  internal 
trade, ami  for  domestic  use  and  consumption;  they  then  become  sub- 
ject to  state  jurisdiction. 

This  law  seems  to  have  been  treated  as  if  it  imposed  a  tax  or  duty 
upon  the  importer,  or  the  importation.  It  certainly  admits  of  no 
such  construction.  It  is  a  charge  upon  the  wholesale  dealer,  whoever 
he  may  be,  and  to  operate  upon  the  sale,  and  not  upon  the  importa- 
tion. It  requires  the  purchase  of  a  privilege  to  sell,  and  must  stand 
on  the  same  footing  as  a  purchase  of  a  privilege  to  sell  in  any  other 
manner,  as  by  retail^  at  auction,  or  as  hawkers  and  peddlers,  or  in 
whatever  way  state  policy  may  require.  Whether  such  'regulations 
Are  wise  and  politic,  is  not  a  question  for  this  court  If  the  broad 
principle  contended  for  on  the  part  of  the  plaintiffs  in  error,  that  the 
payment  of  the  foreign  duty  is  a  purchase  of  the  privilege  of  selling, 
be  well  founded,  no  limit  can  be  set  by  the  States  to  the  exercise  of 
this  privilege.  The  first  sale  may  be  made  in  defiance  of 
all  State  *  regulation;  and  all  State  laws  regulating  sales  [  *457  ] 
of  foreiga  goods  at  auction,  and  imposing  a  duty  thereupon^ 
are  unconstitutional,  so  far,  at  aU  events,  as  the  sale  may  be  by  bale, 
package,  hogshead,  barrel,  or  tierce,  &c.  And,  indeed,  if  the  right  to 
sell  follows  as  an  incident  to  the  importation,  it  will  take  away  all 
State  control  over  infectious  and  noxious  goods,  whilst  unsold,  in  the 
hands  of  the  importer.  The  principle,  when  carried  out  to  its  full 
extent,  would  inevitably  lead  to  such  consequences. 

It  has  been  urged  with  great  earnestness  upon  the  court,  that  if  the 
States  are  permitted  to  lay  such  charges  and  taxes  upon  impartsi 
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they  may  be  so  multiplied  and  increased  as  entirely  to  stop  all  im- 
portations. If  tMs  axgoment  presents  any  serious  objection  to  the 
law  in  question,  the  answer  to  it,  in  my  judgment,  has  already  been 
given ;  tiiat  the  limitation,  as  contended  for,  of  state  power,  will  not 
effect  the  objects  proposed.  Whether  tUs  additional  burden  is  im- 
posed upon  the  wholesale  or  retail  dealer,  it  will  equally  affect  the 
importation ;  and  nothing  short  of  a  total  exemption  from  all  taxa- 
tion and  charges  of  every  description  will  take  from  the  States  the 
power  of  legislating  so  as  in  some  way  may  indirectly  affect  the  im- 
portation. 

But  arguments  drawn  against  the  existence  of  a  power  from  its 
supposed  abuse  are  illogical,  and  generally  lead  to  unsound  condu- 
sions.  And  this  is  emphatically  so  when  appUed  to  our  system  of 
government  It  supposes  the  interest  of  the  people,  under  the  gen- 
eral and  state  governments,  to  be  in  hostility  with  each  other,  instead 
of  considering  the  two  governments  as  pajts  only  of  the  same  sys- 
tem, and  forming  but  one  government  for  the  same  people,  having  for 
its  object  the  same  common  interest  and  welfare  of  alL 

If  the  supposed  abuse  of  a  power  is  a  satisfactory  objection  to  its 
existence,  it  will  equally  apply  to  many  of  the  powers  of  the  general 
government;  and  it  is  as  reasonable  to  suppose  that  the  people 
would  wish  to  injure  or  destroy  themselves  through  the  instrumental- 
ity of  the  one  government  as  the  other. 

The  doctrine  of  the  court  in  the  case  of  IVFCulloch  r. 
[  •  458  ]  The  State  of  Maryland,  4  W.  316,  has  been  urged  'as 
having  a  bearing  upon  this  question  unfavorable  to  the  va- 
lidity of  the  law.  But  it  appears  to  me  that  that  case  warrants  no 
such  conclusion.  It  is  there  admitted  that  the  power  of  taxation  is 
an  incident  of  sovereignty,  and  is  coextensive  with  that  to  which  it 
is  an  incident,  and  that  all  subjects,  over  which  the  sovereign  power 
of  a  State  extends,  are  objects  of  taxation.  The  bank  of  the  United 
States  could  not  be  taxed  by  the  States,  because  it  was  an  instrument 
employed  by  the  government  in  the  execution  of  its  powers.  It  was 
called  into  existence  under  the  authority  of  the  United  States,  and, 
of  course^  could  not  have  previously  existed  as  an  object  of  taxation 
by  the  States.  Not  so,  however,  vdth  respect  to  imports.  They 
were  in  existence,  and  under  the  absolute  jurisdiction  and  control  of 
the  States,  before  the  adoption  of  the  constitution.  And  it  is,  there- 
fore, as  to  them,  a  question  of  surrender  of  power  by  the  States,  and 
to  what  extent  this  has  been  given  up  to  the  United  States.  And  it 
is  expressly  admitted  in  that  case,  that  the  opinion  did  not  deprive 
the  States  of  any  resources  they  originally  possessed ;  nor  to  any  tax 
paid  by  the  real  property  of  the  bank,  in  common  with  the  other  reaJ 
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property  within  the  State;  nor  to  a  tax  imposed  on  the  interest 
which  the  citizens  of  Maryland  may  hold  in  the  institution,  in  com- 
mon with  other  property  of  the  same  description  throughout  the 
State.  But  the  tax  was  held  unconstitutional,  because  laid  on  the 
opoations  of  the  bank,  and  consequentiy  a  tax  on  the  operation  of 
an  instrument  employed  by  the  government  of  the  Union  to  carry 
its  powers  into  execution,  and  this  instrument  created  by  the  govern- 
ment of  the  Union.  But  these  objections  do  not  apply  to  the  law  in 
question.  The  government  of  the  Union  found  the  States  in  the  full 
exercise  of  sovereign  power  over  imports.  It  was  one  of  the  sources 
of  revenue  originally  possessed  by  the  States.  The  law  does  not 
purport  to  act  directiy  upon  any  thing  which  has  been  surrendered  to 
the  general  government,  namely,  the  external  commerce  of  the  State. 
It  may  operate  indirectly  upon  it,  to  some  extent,  but  cannot  be  made 
essentially  to  impede  or  retard  the  operations  of  the  government,  not 
more  so  tiian  might  be  effected  by  a  tax  on  the  stock  held  by  indi- 
viduals in  the  bank  of  the  United  States.  And,  indeed,  the 
power  *  of  crippUng  the  operations  of  the  government,  in  [  *  459  ] 
the  former  case,  would  not  be  so  practicable  as  in  the  latter ; 
&r  it  has  the  whole  range  of  the  property  of  its  citizens  for  taxation, 
and  to  provide  the  means  for  carrying  on  its  measures.  So  that  it 
would  be  beyond  the  reach  of  the  States  materially  to  affect  the  op- 
erations of  the  general  government,  by  taxing  foreign  merchandise^ 
should  they  be  disposed  so  to  do. 

I  am,  accordingly,  of  opinion  that  the  judgment  of  the  court  of 
appeals  of  the  State  of  Maryland  ought  to  be  affirmed. 

6  P.  515;  11  P.  102,  851;  12  P.  657;  14  P.  614;  15  P.  449;  16  P.  539;  5  H.  504»  554; 

7  H.  283;  14  H.  568  ;  18  H.  331. 


The  United  States  v.  Gooding. 

12  W.  460. 

Declarations  of  a  master  concerning  the  Toyage,  made  while  endeayoring  to  hire  a  mate,  and 

Bg  indiioenients  to  him  to  engage,  are  eridence  against  his  employer. 
Under  an  indictment  framed  on  the  Slare-Trade  Act  of  April  20,  1818,  (3  Stats,  at  Large, 

450,)  it  is  sufficient  that  the  owner,  through  his  agents,  fitted  the  vessel ;  and  any  prepara- 

tioas  which  clearly  manifest  and  accompany  an  intent  to  prosecute  a  slave  voyage,  con* 

stitate  such  a  fitting  out  as  to  be  within  the  act. 
It  is  not  necessary  to  chaige  in  the  indictment  the  particular  acts  of  preparation. 
The  crime  is  a  misdemeanor,  all  are  principals,  and  the  words  "  aid  and  abet  '*  are  not  nsed 

technically  in  the  act. 
A  fitdng  out  within  the  jnrisdiction  of  the  United  States  mnst  be  averred. 
Aq  averment  of  an  intent  that  the  vessel  should  be  employed  is  bad ;  it  must  be  "  with 

intent  to  employ.** 
It  is  competent  for  the  court  at  the  trial  to  hear  objections  to  the  indictment  but  it  is  not 

proper,  except  under  extraordinary  circumstances. 

24* 
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[  *  461  ]  *  This  was  a  prosecution  in  the  circnit  court  of  Marylaad, 
against  the  defendant,  Gooding,  under  the  Slave- Trade  Act 
of  the  20th  of  April,  1818.  The  indictment  alleged,  1.  That  the 
said  Oooding,  being  a  citizen  of  the  United  States,  after  the  pass- 
ing of  the  act  of  the  congress  of  the  United  States,  entitled :  "An 
act  in  addition  to  an  act  to  prohibit  the  introduction  of  slaves  into 
any  port  or  place  within  the  jurisdiction  of  the  United  States,  from 
and  after  the  first  day  of  January,  in  the  year  of  our  Lord  1808,  and 
to  repeal  certain  parts  of  the  same,"  that  is  to  say,  after  the  20th  of 
April,  1818,  to  wit,  on  the  30th  day  of  September,  in  the  year  1824, 
at  the  district  of  Maryland,  did  fit  out  for  himself,  as  owner,  in  the 
p<»t  of  Baltimore,  within  the  jurisdiction  of  the  United  States  and 
within  the  jurisdiction  of  this  court,  a  certain  vessel  called  The  Grenr 
eral  Winder,  with  intent  to  employ  the  said  vessel.  The  General 
Winder,  in  procuring  pegroes  from  a  foreign  country,  to  wit, 
from  the  continent  of  Africa,  to  be  transported  to  another  place,  to 
wit,  to  the  island  of  Cuba,  in  the  West  Indies,  to  be  sold  as  slaves, 
contrary  to  the  true  intent  and  meaning  of  the  act  of  congress-  in 
such  case  made  and  provided,  to  the  evil  example  of  all  others  in 
like  case  offending,  and  against  the  peace,  government,  and  dignity 
of  the  said  United  States. 

2.  That  the  said  Gooding,  a  citizen  of  the  said  United  States,  and 
residing  therein,  to  wit,  at  the  district  aforesaid,  afber  the  passing  of 
the  act  of  congress  aforesaid,  to  wit,  on  the  day  and  year  last  afore- 
said, within  the  jurisdiction  of  this  court,  at  the  district  aforesaid, 
did,  for  himself,  as  owner,  send  away  from  the  port  of  Baltimore, 
within  the  jurisdiction  of  the  United  States,  a  certain  other  vessel, 
called  The  General  Winder,  with  intent  to  employ  the  said  vessel, 

The  General  Winder,  in  procuring  negroes  from  a  ft)reign 
[  •  462  ]  •  country,  to  wit,  from  the  continent  of  Africa,  to  be  trans- 
ported to  another  place,  to  wit,  to  the  island  of  Cuba,  to  be 
sold  as  slaves,  contrary  to  the  true  intent  and  meaning  of  the  act  of 
congress  in  such  case  made  and  provided,  to  the  evil  example  of  all 
others  in  like  case  offending,  and  against  the  peace,  government,  and  . 
dignity  of  the  United  States. 

3.  That  the  said  Gooding,  a  citizen  of  the  said  United  States,  and 
residing  therein,  after  the  passing  of  the  act  of  congress  aforesaid, 
to  wit,  on  the  day  and  year  last  aforesaid,  at  the  district  aforesaid, 
and  within  the  jurisdiction  of  this  court,  did  aid  in  fitting  out,  for 
himself,  as  owner,  in  the  port  of  Baltimore,  within  the  jurisdiction 
of  the  United  States,  to  wit,  at  the  district  aforesaid,  a  certain  other 
vessel,  called  The  General  Winder,  with  intent  that  the  said  vessel. 
The  General  Winder,  should  be  employed  in  procuring  negroes  from 
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a  foreign  country,  to  wit,  Irom  the  continent  of  A&ica,  to  be  trans- 
ported to  another  place,  to  wit,  to  the  island  of  Cuba,  to  be  sold  as 
slaves,  contrary  to  the  true  intent  and  meaning  of  the  act  of  con- 
gress in  such  case  made  and  provided,  to  the  evil  example  of  all 
others  in  like  case  offending,  and  against  the  peace,  government,  and 
dignity  of  the  said  United  States. 

4.  That  the  said  Gooding,  a  citizen  of  the  said  United  States,  and 
residing  therein,  after  the  passing  of  the  act  of  congress  aforesaid,  to 
wit,,  on  the  day  and  year  last  aforesaid,  at  the  district  aforesaid,  and 
within  the  jurisdictiim  of  this  court,  did  abet  the  taking  on  board, 
froiQ  one  of  the  coasts  of  Africa,  divers  negroes,  to  wit,  290,  not 
being  inhabitants,  nor  held  to'  service  by  the  laws  of  either  of  the 
States  or  territories  of  the  United  States,  of  a  certain  other  ves- 
sel, called  The  General  Winder,  for  the  purpose  of  selling  such 
negroes  as  slaves,  contrary  to  the  true  intent  and  meaning  of  the 
act  of  congress  in  such  case  made  and  provided,  to  the  evil  example 

*  of  all  others  in  like  case  oflfending,  and  against  the  peace,  govern- 
ment, and  dignity  of  the  said  United  States. 

5.  That  the  said  Gooding,  a  citizen  of  the  United  States,  and 
residing  therein,  after  the  passing  of  the  act  of  congress  aforesaid,  to 
wit,  on  the  day  and  year  last  aforesaid,  at  the  district  afore- 
said, and  within  the  jurisdiction  of  this  court,  'did,  for  [  •ieS  ] 
himself,  as  owner,  cause  to  sail  from  the  port  of  Baltimore, 

within  the  jurisdiction  of  the  United  States,  a  certain  other  vessel, 
called  The  General  Winder,  with  intent  that  the  said  vessel.  The 
General  Winder,  should  be  employed  in  procuring  negroes  from  a 
foreign  country,  to  wit,  from  the  continent  of  Africa,  to  be  trans- 
ported to  another  place,  to  wit,  to  the  island  of  Cuba,  to  be  sold  as 
slaves,  contrary  to  the  true  intent  and  meaning  o^  the  act  of  congress 
in  such  case  made  and  provided,  to  the  evil  example  of  aU  others  in 
like  case  offending,  and  against  the  peace,  government,  and  dignity 
t>f  the  said  United  States. 

6.  That  the  said  Gooding,  a  citizen  of  the  United  States,  and 
residing  therein,  after  the  passing  of  the  act  of  congress  aforesaid,  to 
wit,  on  the  day  and  yeaf  last  aforesaid,  at  the  district  aforesaid,  and 
within  the  jurisdiction  of  this  court,  did,  for  himself,  as  owner,  cause 
to  be  sent  away  from  the  port  of  Baltimore ,  within  the  jurisdiction 
of  the  United  States,  a  certain  other  vessel,  called  The  General 
Winder,  with  intent  that  the  said  vessel.  The  General  Winder, 

•  should  be  employed  in  procuring  negroes  from  a  foreign  country,  to 
wit,  from  the  continent  of  Africa,  to  be  transported  to  a  certain  other 
place,  to  wit,  to  the  island  of  Cuba,  to  be  sold  as  slaves,  contrary  to 
the  true  intent  and  meaning  of  the  act  of  congress  in  such  case 
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made  and  provided,  to  the  evil  example  of  all  others  in  like  case 
offending,  and  against  the  peace,  government,  and  dignity  of  the 
said  United  States. 

7.  That  the  said  Gooding,  a  citizen  of  the  United  States,  and 
residing  therein,  after  the  passing  of  the  act  of  congress  aforesaid,  to 
wit,  on  the  day  and  year  last  aforesaid,  at  the  district  aforesaid,  and 
within  the  jurisdiction  of  this  court,  did,  for  himself,  as  owner,  or  for 
other  persons,  as  factor,  fit  out,  equip,  load,  or  otherwise  prepare,  a 
certain  other  ship  or  vessel,  called  The  General  Winder,  in  the  port 
of  Baltimore,  within  the  jurisdiction  of  the  United  States,  to  wit,  at 
the  district  aforesaid,  or  did  cause  the  same  ship  or  vessel.  The  Gen- 
eral Winder,  to  be  so  fitted  out,  equipped,  loaded,  or  otherwise  pre- 
pared, v^th  intent  that  the  said  ship  or  vessel.  The  Greneral  Winder, 
should  be  employed  in  procuring  negroes,  mulattoes,  or  persons  of 
color,  firom  a  foreign  kingdom,  place  or  country,  to  wit,  firom  the  con- 
tinent of  AMca,  to  be  transported  to  another  port  or  place, 
[  *  464  ]  to  wit,  to  the  island  of  Cuba,  in  the  West  Indies,  to  be 
there  sold,  or  otherwise  disposed  of  as  slaves,  or  held  to 
labor  or  service,  contrary  to  the  true  intent  and  meaning  of  the  act  of 
congress  in  such  case  made  and  provided,  to  the  evil  example  of  all 
others  in  like  case  offending,  and  against  the  peace,  government,  and 
dignity  of  the  said  United  States. 

At  the  trial  in  the  circuit  court,  the  United  States  offered  evidence 
that  the  defendant  purchased  of  one  INFElderry  the  vessel  called  The 
General  Winder,  in  the  indictment  mentioned,  and  that  said  vessel 
was  built  in  the  port  of  Baltimore,  also  in  the  said  indictment  men- 
tioned. They  further  offered  in  evidence  that  at  the  time  said  pur- 
chase was  made,  the  said  vessel  was  not  completely  finished,  and 
that  the  same  was  finished  under  the  superintendence  of  a  certain 
Captain  John  Hill,  who  was  appointed  by  the  defendant  master  of 
said  vessel  on  her  then  intended  voyage.  They  also  offered  in  evi- 
dence that  the  defendant  was  at  the  time  when  the  offence  laid  in 
the  indictment  is  charged  to  have  been  committed,  and  at  the  time 
of  his  purchase  of  the  said  vessel,  and  ever  since,  has  been  a  citizen 
of  the  United  States,  and  has  constantly,  firdm  the  time  of  the  pur- 
chase of  the  said  vessel  till  the  present  period,  been  an  actual  resi- 
dent of  the  said  port  of  Baltimore. 

They  further  offered  evidence  that  after  the  said  purchase,  and 
after  the  appointment  of  the  said  Captain  Hill,  as  master,  as  afore- 
said, the  said  Hill  ordered  various  fitments  for  the  said  vessel,  at  the 
said  port  of  Baltimore,  which  said  fitments  were  furnished  for  said 
vessel,  and  afterwards,  on  the  order  of  said  Hill,  were  paid  for  by  the 
defendant     They  also  offered  in  evidence  that  some  of  these  fitments 
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were  peculiarly  adapted  for  the  slave-trade,  and  are  never  pnt  on 
board  any  other  vessels  than  those  intended  for  such  trade ;  a  part  of 
Ruch  fitments  so  ordered  by  Captain  Hill  and  paid  for  by  the  defend- 
ant, to  wit,  three  dozen  of  brooms,  eighteen  scrapers,  and  two  tnim- 
pets,  were. actually  put  on  board  the  General  Winder  in  the  port  of 
Baltimore,  the  residue  of  the  equipments  on  board  The  General 
Winder,  at  the  time  of  her  departure,  being  such  as  are  usual  on 
board  vessels  carrying  on  trade  between  said  port  and  the  West 
Indies.  And  the  rest  of  such  fitments,  peculiar  to  the  slave- 
trade  as  *  aforesaid,  were  shipped  at  the  said  port  of  Balti-  [  *  465  ] 
more,  on  board  another  vessel,  called  The  Pocahontas,  char- 
tered by  the  defendant :  That  the  said  vessel,  called  The  General 
Winder,  sailed  from  the  port  of  Baltimore,  fitted  as  aforesaid,  and 
with  the  said  Hill  as  master,  on  or  about  the  twenty-first  day  of « 
Aognst,  eighteen  hundred  and  twenty-four,  paving  cleared  for  the 
island  of  St.  Thomas  in  the  West  Indies.  That  the  other  vessel, 
called  The  Pocahontas,  also  sailed  for  St.  Thomas,  from  the  port  of 
Baltimore,  with  the  part  of  the  said  fitments  put  on  board  her  as 
before  mentioned,  some  time  in  the  month  of  September  following. 
They  also  gave  evidence  that  both  the  said  vessels.  The  General 
Winder  and  The  Pocahontas,  afterwards  arrived  at  St.  Thomas,  and 
that  at  that  island  the  said  peculiar  fitments  shipped  as  aforesaid 
in  The  Pocahontas,  were  there  transshipped  firom  said  vessel  to  The 
General  Winder,  the  said  Hill  still  being  the  master  of  the  said 
last-mentioned  vessel  They  also  further  offered  in  evidence  that  the 
defendant,  about  six  or  seven  months  after  the  sailing  of  The  General 
Winder  from  the  said  port  of  Baltimore,  declared  in  the  presence  of 
a  competent  witness  that  The  General  Winder  had  made  him  a  good 
voyage,  having  arrived  with  a  cargo  of  slaves,  the  witness  thought  he 
said  290,  and  that  he  also  declared  in  the  presence  of  the  same  wit- 
ness at  another  time,  that  he,  the  defendant,  was  the  sole  owner  of 
the  said  vessel,  called  The  General  Winder.  They  also  offered  in 
evidence  by  another  witness,  that  the  defendant  had  at  another  time 
declared  in  the  presence  of  this  other  witness,  that  the  said  witness, 
who  was  a  creditor  of  the 'defendant,  should  be  paid  one  half  his  debt 
on  the  arrival  of  The  General  Winder  at  Trinidad  de  Cuba.  The 
United  States,  further  to  support  the  said  indictment,  offered  to  give 
in  evidence  to  the  jury,  by  a  certcdn  Captain  Peter  L.  Coit,  that  he. 
Captain  Coit,  was  at  St  Thomas  while  The  General  Winder  was 
at  that  island,  as  before  stated,  in  September,  1824,  and  that  he  was 
frequently  on  board  the  said  vessel  at  that  time,  at  St.  Thomas ;  that 
the  said  Captain  Hill,  the  said  master  of  The  General  Winder,  then 
^  there  proposed  to  the  said  witness,  Captain  Coit,  to  engage 
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[  *466  ]  on  board  The  Greneral  Winder  as  mate  for  *the  voyage 
then  in  progress,  and  described  the  same  to  be  a  TOyage 
to  the  coast  of  Africa  for  slaves,  and  thence  back  to  Trinidad  de 
( yuba.  That  he  offered  to  the  said  witness  seventy  dollars  per  month, 
and  five  dollars  per  head  for  every  prime  slave  which  should  be 
brought  to  Cuba.  That  on  the  witness  inquiring  who  would  see  the 
crew  paid  in  the  event  of  a  disaster  attending  the  voyage,  Captain 
Hill  replied,  ^  Uncle  John,"  meaning,  (as  witness  understood,)  John 
Gooding,  the  defendant 

The  defendant's  counsel  objected  to  the  admissibility  of  this  evi- 
dence,* and  the  judges  divided  in  opinion  upon  its  admissibility^ 
They  also  moved  the  court  for  its  opinion  upon  the  following 
points :  — 

^  1.  That  on  the  charges  contained  in  the  1st,  2d,  3d,  5th,  and  6th 
counts  in  the  indictment,  it  is  incumbent  on  the  United  States  to 
prove  that  the  vessel  named  or  mentioned  in  the  indictment,  was  fitted 
out,  sent  away,  caused  to  ssul,  or  caused  to  be  sent  away,  with  intent 
to  transport  negroes  from  the  coast  of  AMca  to  the  island  of  Cuba. 

2.  That  evidence  that  the  defendant  caused  the  vessel  in  question 
to  be  fitted  out  by  Captain  John  Hill  or  any  one  else,  will  not  sup- 
port the  first  count  in  the  indictment,  in  which  he  is  charged  with 
fitting  her  out  himself. 

3.  That  the  first  count  charges  a  fitting  out  in  the  port  of  Balti- 
more, which,  according  to  the  true  legal  interpretation  of  the  words 
in  an  indictment,  means  a  complete  equipment;  and  that  evidence 
of  a  partial  preparation  here,  and  a  further  equipment  at  St.  Thomas, 
will  not  support  the  charge  contained  in  this  count. 

4.  That  the  defendant  cannot  be  convicted  on  the  first  count,  be- 
cause no  offence  is  legally  charged  in  the  said  count,  it  being  neces- 
sary to  specify  the  particular  equipments  in  the  indictment,  in  order 
that  the  defendant  may  have  notice  of  the  particular  charge  against 
him. 

5.  That  the  defendant  caimot  be  convicted  upon  the  third  and 
fourth  counts,  because  these  counts  do  not  charge  any  offence  to  have 
been  committed  by  any  principal,  to  whom  the  defendant  was  or 
could  be  aiding  or  abetting ;  also,  that  he  cannot  be  convicted  upon 

the  fourth  count,  unless  he  was  actually  or  constructively 
[  *  467  ]  present  when  the  negroes  were  *  taken  on  board  on  the  coast 

of  Africa ;  and  if  the  defendant  was  in  Baltimore  at  the 
time  the  said  negroes  were  taken  on  board  on  the  coast  of  Afiica,  he 
could  not  aid  or  abet  within  the  meaning  of  the  fourth  section  of  the 
act  of  congress  of  20th  of  April,  1818,  upon  which  he  was  indicted. 

6.  That  the  defendant  cannot  be  convicted  on  the  second,  fifth,  and 
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sixth  conntB  in  the  indictment,  because  no  legal  offence  is  charged  in 
either  of  these  connts,  the  said  connts  not  charging  that  The  General 
Winder  was  built,  fitted,  equipped,  loaded,  or  otherwise  prepared, 
within  the  jurisdiction  of  the  United  States ;  and  that  the  said  fifth 
and  sixth  counts  are  also  defective,  in  charging  the  defendant  with 
intent  that  the  vessel  should  be  employed  in  the  slave-trade,  instead 
of  charging  him  with  intent  to  employ  her. 

7.  That  the  defendant  cannot  be  convicted  on  the  third,  fourth,  fifths 
and  sixth  counts,  unless  there  be  a  previous  conviction  of  the  princi- 
pal in  the  offence,  in  the  said  counts  mentioned. 

The  opinions  of  the  judges  being  divided  upon  these  points,  and 
also  upon  the  question  of'  allowing  objections  to  the  form  and  suffi- 
ciency of  the  indictment  to  be  discussed  at  the  trial  before  the  jury, 
the  questions  were  certified  to  this  court  for  final  determination. 

The  AUamey-Oeneral  and  CoxSy  for  the  United  States. 

Tamey  and  MUchellj  for  the  defendant. 

Stort,  X,  delivered  the  opinion  of  the  court 

This  is  the  case  of  an  indictment  against  Gooding  for  being  en- 
gaged in  the  slave-trade,  contrary  to  the  prohibitions  of  the  act  of 
congress  of  the  20th  of  April,  1818.  It  comes  before  us  upon  a  cer- 
tificate of  division  of  opinions  in  the  circuit  court  of  the  district  of 
Maryland,  upon  certain  points  raised  at  the  trial.  We  take  this 
opportunity  of  expressing  our  anxiety,  lest,  by  too  great  indulgence 
to  the  wishes  of  counsel,  questions  of  this  sort  should  be  frequently 
bronght  before  this  court,  and  thus,  in  effect,  an  appeal  in 
'cximinal  cases  become  an  ordinary  proceeding,  to  the  mani-  [  *468  ] 
fest  obstruction  of  public  justice,  and  against  the  plain  in- 
tendment of  the  acts  of  congress.  Cases  of  real  doubt  and  difficulty, 
or  of  extensive  consequence  as  to  principle  and  application,  and  fur- 
nishing matter  for  very  grave  deliberation,  are  those  alone  which  can 
be  reasonably  presumed  to  have  been  within  the  purview  of  the  legis- 
lature in  allowing  an  appeal  to  this  court  upon  certificates  of  division. 
In  this  very  case  some  of  the  questions  certified  may  have  been  argued 
and  decided  in  the  court  below  upon  the  motion  to  quash  the  indict- 
ment; and  there  are  others  upon  which  it  is  understood  that  the  cir- 
cuit court  had  no  opportunity  of  passing  a  deliberate  judgment. 

The  first  question  that  arises  is  upon  the  division  of  opinions 
whether,  under  the  circumstances  of  the  case,  the  testimony  of  Cap* 
tain  Coit,  to  the  facts  stated  in  the  record,  was  admissible.  That 
testunony  was  to  the  following  effect:  That  he.  Captain  Coit, 


i88         SUPREME    COURT   OF   THE   UNITED   STATES. 

United  States  o.  Gooding.    IS  W. 

at  St  Thomas  while  The  General  Winder  was  at  that  island,  in  Sep- 
tember, 1824,  and  was  frequently  on  board  the  vessel  at  that  time ; 
that  Captain  Hill,  the  master  of  the  vessel,  then  and  there  proposed 
to  the  witness  to  engage  on  board  The  Greneral  Winder  as  mate  for 
the  voyage  then  in  progress,  and  described  the  same  to  be  a  voyage 
to  the  coast  of  Africa,  for  slaves,  and  thence  back  to  Trinidad  de 
Cuba  ;  that  he  offered  to  the  witness  seventy  dollars  per  month,  and 
five  dollars  per  head  for  every  prime  slave  which  should  be  brought 
to  Cuba ;  that  on  the  witness  inquiring  who  wobld  see  the  crew  paid 
in  the  event  of  a  disaster  attending  the  voyage.  Captain  Hill  replied, 
**  Uncle  John,"  meaning,  (as  the  witness  understood,)  John  Gooding, 
the  defendant 

It  is  to  be  observed  that,  as  preliminary  to  the  admission  of  this 
testimony,  evidence  had  been  offered  to  prove  that  Gooding  was 
owner  of  the  vessel ;  that  he  lived  at  Baltimore,  where  she  was  fitted 
out ;  and  that  he  appointed  Hill  master,  and  gave  him  authority  to 
make  the  fitments  for  the  voyage,  and  paid  the  bills  therefor ;  that 
certain  equipments  were  put  on  board  peculiarly  adapted  for  the 
slave-trade  ;  and  that  Gooding  had  made  declarations  that  the  vessel 

had  been  engaged  in  the  slave-trade,  and  had  made  him 
[  •  469  ]  a  good  •  voyage.     The  foundation  of  the  authority  of  the 

master,  the  nature  of  the  fitments,  and  the  object  and  accom- 
plishment of  the  voyage,  being  thus  laid,  the  testimony  of  Captain 
Coit  was  offered  as  confirmatory  of  the  proof,  and  properly  admissible 
against  the  defendant  It  was  objected  to,  and  now  stands  upon  the 
objection  before  us.  The  argument  is,  that  the  testimony  is  not  ad- 
missible, because,  in  criminal  cases,  the  declarations  of  the  master  of 
the  vessel  are  not  evidence  to  charge  the  owner  with  an  ofience; 
and  that  the  doctrine  of  the  binding  effect  of  such  declarations  by 
known  agents,  is,  and  ought  to  be,  confined  to  civil  cases.  We  can- 
not yield  to  the  force  of  the  argument  In  general,  the  rules  of  evi- 
dence in  criminal  and  civil  cases  are  the  same.  Whatever  the  agent 
does,  within  the  scope  of  his  authority,  binds  his  principal,  and  i? 
deemed  his  act  It  must,  indeed,  be  shown  that  the  agent  has  the 
authority,  and  that  the  act  is  within  its  scope ;  but  these  being  con- 
ceded or  proved,  either  by  the  course  of  business  or  by  express 
authorization,  the  same  conclusion  arises,  in  point  of  law,  in  both 
cases.  Nor  is  there  any  authority  for  confining  the  rule  to  civil  cases. 
On  the  contrary,  it  is  the  known  and  familiar  principle  of  criminal 
jurisprudence,  that  he  who  commands  or  procures  a  crime  to  be 
done,  if  it  is  done,  is  guilty  of  the  crime^  and  the  act  is  his  act  This 
18  so  true,  that  even  the  agent  may  be  innocent,  when  the  procurer  or 
principal  may  be  convicted  of  guilt,  as  in  the  case  of  infants  or  idiots 
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employed  to  administer  poison.  The  proof  of  the  command  or  pro- 
cmement  may  be  direct  or  indirect,  positive  or  circmnstantial ;  but 
this  is  matter  for  the  consideration  of  the  jmy,  and  not  of  legal  com<^ 
petency.  So,  in  cases  of  conspiracy  and  riot,  when  once  the  con- 
spiracy or  combination  is  established,  the  act  of  one  conspirator,  in 
the  prosecution  of  the  enterprise,  is  considered  the  act  of  all,  and  is 
evidence  against  all.  Each  is  deemed  to  consent  to  or  command 
what  is  done  by  any  other  in  furtherance  of  the  common  object. 
Upon  the  facts  of  the  present  case,  the  master  was  just  as  much  a 
goiity  principal  as  the  owner,  and  just  as  much  within  the  purview 
of  the  act  by  the  illegal  fitment. 

The  evidence  here  offered  was  not  the  mere  declarations 
*of  the  master  upon  other  occasions  totally  disconnected  [  *  470  ] 
with  the  objects  of  the  voyage.  These  declarationfi^  were 
connected  with  acts  in  furtherance  of  the  objects  of  the  voyage,  and 
within  the  general  scope  of  his  authority  as  conductor  of  the  enter- 
piise.  He  had  an  implied  authority  to  hire  a  crew,  and  do  other  acts 
necessary  for  the  voyage.  The  testimony  went  to  establish  that  he 
endeavored  to  engage  Captain  Coit  to  go  as  mate  for  the  voyage 
then  in  progress,  and  his  declarations  were  all  made  with  reference 
to  that  object,  and  as  persuasives  to  the  undertaking.  They  were, 
therefore,  in  the  strictest  sense,  a  part  of  the  res  gestcBj  the  neces- 
sary explanations  attending  the  attempt  to  hire.  If  he  had  hired  a 
mate,  the  terms  of  the  hiring,  though  verbal,  would  have  been  part 
of  the  act,  and  the  nature  of  the  voyage,  as  explained  at  the  time,  a 
necessary  ingredient  The  act  would  have  been  so  combined  with 
the  declarations,  as  to  be  inseparable  without  injustice.  The  same 
authority  j&om  the  owner  which  allows  the  master  to  hire  the  crew, 
justifies  him  in  making  such  declarations  and  explanations  as  are 
proper  to  attain  the  object.  Those  declarations  and  explanations 
are  as  much  within  the  scope  of  the  authority  as  the  act  of  hiring 
itself.  Our  opinion  of  the  admissibility  of  this  evidence  proceeds 
upon  the  ground  that  these  were  not  the  naked  declarations  of  the 
master,  unaccompanied  with  his  acts  in  that  capacity,  but  declara- 
tions coupled  with  proceedings  for  the  objects  of  the  voyage,  and 
while  it  was  in  progress.  We  give  no  opinion  upon  the  point 
whether  mere  declarationB,  under  other  circumstances,  would  have 
beeo  admissible.  The  principle  which  we  maintain  is  stated  with 
great  clearness  by  Mr.  Starkie,  in  his  Treatise  on  Evidence,  2  Stark. 
EtoL  pt  4,  p.  60.  "  Where,"  says  he,  **  the  fact  of  agency  has  been 
proved,  either  expressly  or  presumptively,  the  act  of  the  agent,  co- 
extensive with  the  authority,  is  the  tJcA,  of  the  principal,  whose  mere 
instrument  he  is ;  and  then,  whatever  the  agent  says  within  the  scope 
VOL.  VII.  25 
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of  his  authority,  the  principal  says,  and  evidence  may  be  given  of 
such  acts  and  declarations  as  if  they  had  been  actnally  done  iand 

made  by  the  principal  himself." 
[  *  471  ]       *  The  other  questions  arise  from  the  instructions  or  opin- 
ions prayed  for  by  the  defendant  at  the  trial,  upon  matt^sre 
of  law,  upon  which,  also,  the  judges  were  divided  in  opinion. 

The  first  instruction  prayed  puts  the  point,  whether  the  burden  of 
proof  of  the  offences  charged  in  the  indictment  did  not  rest  upon  the 
United  States.  Without  question  it  does,  in  all  cases  where  a  party 
stands  charged  with  an  offence,  unless  a  different  provision  is  made 
by  some  statute ;  for  the  general  rule  of  our  jurisprudence  is  that  the 
party  accused  need  not  establish  his  innocence ;  but  it  is  for  the  gov« 
ernment  itself  to  prove  his  guilt  before  it  is  entitled  to  a  verdict  oi 
conviction.  This  question  has  been  abandoned  at  the  argument 
here,  apd  is  too  plain  for  controversy,  since  there  is  no  statutable 
provision  altering  the  general  principle  in  this  particular. 

The  second  instruction  is  conceived  in  very  general  terms,  so 
general,  indeed,  that  it  cannot  be  supported  if  it  is  to  be  understood 
in  its  obvious  sense.  It  asks  the  court  to  instruct  the  jury  that  evi- 
dence that  the  defendant  caused  the  vessel  to  be  fitted  out  by  Cap- 
tain Hill,  or  any  one  else,  will  not  support  the  first  count  in  the 
indictment,  in  which  the  defendant  is  charged  with  fitting  her  out 
himself.  This  obviously  covers  the  case  where  the  fitting  out  is  by 
the  instrumentality  of  any  other  persons,  however  innocent  of  his 
design,  even  though  the  defendant  himself  should  be  personally  pres- 
ent, either  really  or  constructively,  and  superintending  the  whole 
operations.  To  this  extent  it  is  clearly  unmaintainable.  But,  in  a 
more  restrictive  sense,  it  involves  the  question,  whether  evidence  that 
the  owner  commanded,  authorized,  and  superintended  the  fitment 
through  his  agents,  without  his  personal  presence,  would  support 
this  count.  We  are  of  opinion  in  the  afiirmative.  The  act  of 
congress  does  not  require  that  the  fitting  out  should  be  by  the  owner 
personally,  without  the  assistance  or  agency  of  others.  The  act 
itself  is  of  a  nature  which  forbids  such  a  supposition.  The  fitment 
of  a  vessel  is  ordinarily,  and,  indeed,  must  be  done  through  the 
instrumentality  of  others.  It  is  not  a  single  act,  but  a  series  of 
subordinate  operations,  requiring  the  cooperation^  of  persons  in  various 
trades  and  arts,  all  conducing  to  the  same  end.  It  would 
[  *  472  ]  be  against  the  plain  sense  of  the  *  legislature,  to  interpret 
its  language  to  mean  that  the  act  which  it  punishes,  and 
which  must  or  may  be  done  by  many  in  the  ordinary  course  of  busi- 
ness, shall  only  be  punishable  when  the  extraordinary  fact  occurs  of 
its  being  done  by  one  person.  If  done  by  others,  under  the  conmiand 
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and  diiection  of  the  owner,  with  his  approbation  and  for  his  benefit, 
it  is  just  as  much  in  contemplation  of  law  his  own  act  as  if  done  by 
himself.  To  this  extent,  at  least,  the  maxim  may  be  safely  applied, 
qdfacitper  aUum^  fctcit  per  se.  And  it  cannot  be  material  whether  it 
be  done  in  his  absence  from  or  his  presence  in  the  scene.  Especially 
there  can  be  no  doubt  that  the  principle  ought  to  be  applied  with 
incieased  force,  where  the  owner  resides  at  the  same  port  or  neigh- 
borhood, and  superintends  the  course  of  the  operations,  even  if  he 
does  not  see  them.  Even  in  the  highest  crimes,  those  who  are 
present  aiding  and  commanding  or  abetting,  are  deemed  principals ; 
and,  if  absent,  in  treason  and  in  misdemeanors,  they  are  still  deemed 
principals ;  though  it  may  be  necessary,  in  treason,  to  lay  the  overt 
acts  precisely  according  to  the  fact,  from  considerations  peculiar 
to  that  offence.  This  insfruction,  ought,  therefore,  to  have  been 
refused. 

The  third  instruction  turns  upon  the  point,  whether  the  fitting  out, 
in  the  sense  of  the  act  of  congress,  means  a  complete  equipment,  so 
that  a  partial  equipment  only  will  extract  the  case  from  the  prohibi- 
tions of  the  statute.  This  objection  appears  to  us  to  proceed  firom  a 
mistaken  view  of  the  facts  applicable  to  the  case.  If  the  vessel 
actually  sailed  on  her  voyage  firom  Baltimore,  for  the  purpose  of  em- 
ployment in  the  slave-trade,  her  fitment  was  complete  for  all  the 
purposes  of  the  act.  It  is  by  no  means  necessary  that  every  equip- 
ment for  a  slave  voyage  should  have  been  taken  on  board  at  Balti- 
more; or,  indeed,  that  any  equipments  exclusively  applicable  to  such 
a  voyage  should  have  been  on  board.  The  presence  of  such  equip- 
ments may  furnish  strong  presumptive  proof  of  the  object  of  the 
voyage,  but  they  do  not  constitute  the  oflFence.  The  statute  punishes 
the  fitting  out  of  a  vessel  with  intent  to  employ  her  in  the  slave- 
trade,  however  innocent  the  equipment  may  be,  when  designed  for  a 
lawful  voyage.  It  is  the  act  combined  with  the  intent,  and 
not  either  separately,  which  is  punishable.  Whether  the  *  fit-  [  *  473  ] 
ting  out  be  fully  adequate  for  the  purposes  of  a  slave  voyage 
may,  as  matter  of  presumption,  be  more  or  less  conclusive ;  but  if 
the  intent  of  the  fitment  be  to  carry  on  a  slave  voyage,  and  the  ves- 
sel depart  on  the  voyage,  her  fitting  out  is  complete,  so  far  as  the 
parties  deem  it  necessary  for  their  object,  and  the  statute  reaches -the 
ease. 

But  we  are  also  of  opinion,  that  any  preparations  for  a  slave  voyage, 
which  clearly  manifest  or  accompany  the  illegal  intent,  even  though 
incomplete  and  imperfect,  and  before  the  departure  of  the  vessel 
from  port,  do  yet  constitute  a  fitting  out  within  the  purview  of  the 
statute.    This  was  held  by  this  court,  upon  full  consideration,  in  the 


892  SUPREME   CX)URT  OF  THE  UNITED  STATES. 

United  Stoles  v.  Gooding.    12  W. 

cases  of  The  Emily  and  Caroline,  9  W.  381,  and  The  Plattsburg, 
10  W.  133.  Those  cases,  indeed,  arose  upon  the  construction  of  the 
slaye-trade  acts  of  1794,^  1800,^  and  1807  ;<  bat  the  language  of  those 
acts  is  almost  literally  transcribed  into  the  statute  of  1818,  and  the 
construction  adopted  therein  must  govern  the  present  case.  In  either 
view,  therefore,  our  answer  to  the  third  prayer  is,  that  a  cc*mplete 
equipment  is  not  necessary  to  be  proved,  but  any  partial  preparation 
which  demonstrates  or  accompanies  the  illegal  intent  will  bring  the 
case  within  the  statute,  and  support  the  charge  in  the  first  count  of 
the  indictment. 

The  fourth  instruction  respects  the  sufficiency  of  the  avermenis  of 
the  first  count;  and  it  is  contended  that  there  ought  to  have  been  a 
specification  of  the  particulars  of  the  fitting  out,  and  that  it  is  not 
sufficient  to  allege  the  act  itself  without  them.  The  indictment,  in 
this  respect,  follows  the  language  of  the  statute,  and  is  as  certain  as 
that  is.  We  cannot  perceive  any  good  reason  for  holding  the  gov- 
ernment to  any  greater  certainty  in  the  averments  of  the  indictment 
The  fitting  out  of  a  vessel  may,  and  must,  consist  of  a  variety  of 
minute  acts  and  preparations,  almost  infinite  in  their  detail,  and  the 
enumeration  would  answer  no  valuable  purpose  to  the  defendant  to 
assist  him  in  his  defence,  and  subserve  no  public  policy.  The  fitting 
out  of  a  vessel  is  a  sort  of  business  which  is  as  clear  and  definite  as 
any  other ;  and  we  might  just  as  well,  in  an  indictment  upon  the  act 
for  building  a  ship  with  the  illegal  intent,  require  that 
[  •  474  ]  the  government  *  should  particularize  the  acts  of  building 
through  their  whole  details,  as  those  of  equipment.  The 
building  of  a  ship  is  not  an  act  more  certain  in  its  nature  than  the 
fitting  out  of  a  ship.  The  particular  preparations  are  matters  of 
evidence,  and  not  of  averment  Every  man  may  well  be  presumed 
to  know  what  are  the  fitments  of  a  vessel  for  a  voyage,  without  more 
particularity.  The  objection  proceeds  upon  the  supposition  that  or- 
dinary equipments  only,  though  combined  with  the  illegal  intent,  are 
not  within  the  act ;  and  that  extraordinary  equipments  only  for  snch 
a  voyage  are  provided  for.  This  has  been  already  shown  to  be  an 
incorrect  exposition  of  the  statute.  It  imputes  no  guilt  to  any  par- 
ticulars of  the  equipment,  but  to  the  act  combined  with  the  illegal 
intent. 

In  general,  it  may  be  said  that  it  is  sufficient  certainty  in  an 
indictment  to  allege  the  offence  in  the  very  terms  of  the  statate. 
We  say,  in  general,  for  there  are  doubtless  cases  where  more  partic- 
ularity is  required,  either  firom  the  obvious  intention  of  the  legislature, 
or  firom  the  application  of  known  principles  of  law.    At  the  commoo 

U  Stots.  at  Large,  847.  <  2  lb.  70.  3Ih.43$. 
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law,  in  certain  descriptions  of  offences,  and  especially  of  capital  of- 
fences, great  nicety  and  particolarity  are  often  necessary.  The  rules 
which  regolate  this  branch  of  pleading  were  sometimes  founded  in 
considerations  which  no  longer  exist,  either  in  our  own  or  in  English 
jurisprudence;  but  a  rule  being  once  established  it  still  prevails, 
although  if  the  case  were  new  it  might  not  now  be  incorporated  into 
the  law.  So,  again,  in  certain  classes  of  statutes,  the  rule  of  very 
strict  certainty  has  sometimes  been  applied  where  the  common  law 
furnished  a  dose  and  appropriate  analogy.  Such  are  the  cases  of 
indictments  for  false  pretences,  and  sending  threatening  letters,  where 
the  pretences  and  the  letters  are  required  to  be  set  forth  from  the 
close  analogy  to  indictments  for  perjury  and  forgery.  Courts  of  law 
have  thought  such  certainty  not  unreasonable  or  inconvenient,  and 
calculated  to  put  the  plea  of  autre  fois  acquit^  or  convict^  as  well 
as  of  general  defence  at  the  trial,  fairly  within  the  power  of  the 
prisoner.  But  these  instances  are  by  no  means  considered  as  lead- 
ing to  the  establishment  of  any  general  rule.  On  the  contrary,  the 
course  has  been  to  leave  every  class  of  cases  to  be  decided 
*Yery  much  upon  its  own  peculiar  circumstances.  Thus,  [  *475  ] 
in  cases  of  conspiracy,  it  has  never  been  held  necessary  to 
set  forth  the  overt  acts  or  means,  though  these  might  materially  as* 
sist  the  prisoner's  defence.  So,  in  cases  of  solicitation  to  commit 
crimes,  it  has  been  held  sufficient  to  state  the  act  of  solicitation, 
without  any  averment  of  the  special  means.  And  in  endeavors  to 
commit  a  revolt,  which  is  by  statute  in  England  made  a  capital 
offence,  it  has.  always  been  deemed  sufficient  to  allege  the  offence  in 
the  words  of  the  statute,  without  setting  forth  any  particulars  of  the 
manner  or  the  means.  These  cases  approach  very  near  to  the  present; 
and  if  any,  by  way  of  precedent,  ought  to  govern  it,  they  well  may 
govern  it.  The  case  of  treason  stands  upon  a  peculiar  ground; 
there  the  overt  acts  must,  by  statute,  be  specially  laid  in  the  indict- 
ment, and  must  be  proved  as  laid.  The  very  act  and  mode  of  the 
act  must  therefore  be  laid  as  it  is  intended  to  be  proved.  If  the 
party  be  only  constructively  a  principal,  as  an  absent  and  distant 
coadjutor  or  leader,  it  may  be  necessary  to  aver  the  fact  accordingly. 
There  is  great  good  sense  in  the  rule  which  has  been  laid  down,  that 
where  the  offence  is  made  up  of  a  number  of  minute  acts,  which 
cannot  be  enumerated  upon  the  record  without  great  prolixity  and 
inconvenience,  and  the  danger  of  variance,  they  ought  to  be  dis- 
pensed with.  The  present  case  is  a  fit  illustration  of  the  rule ;  the 
htting  out  is  a  compound  of  various  minute  acts,  almost  incapable 
of  exact  specification. 
The  fifth  instruction  turns  upon  a  doctrine  applicable  to  principal 
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and  accessory  in  cases  of  felony,  either  at  the  common  law  or  by 
statute.  The  present  is  the  case  of  a  misdemeanor,  and  the  doctrine 
therefore  cannot  be  applied  to  it ;  for,  in  cases  of  misdemeanors  all 
those  who  are  concerned  in  aiding  and  abetting,  as  well  as  in  per- 
petrating the  act,  are  principals.  Under  such  circumstances,  there  is 
no  room  for  the  question  of  actual  or  constructive  presence  or  ab- 
sence ;  for,  whether  present  or  absent,  all  are  principals.  They  may 
be  indicted  and  punished  accordingly.  Nor  is  the  trial  or  conviction 
of  an  actor  indispensable  to  furnish  a  right  to  try  the  person  who 
aids  or  abets  the  act ;  each  in  tlie  eye  of  the  law  is  deemed 
[  •  476  ]  guilty  as  a  principal.  In  the  •present  indictment,  the  offence 
is  in  the  third  and  fourth  counts  laid  by  aiding  and  abet- 
ting, in  the  very  terms  of  the  act  of  congress.  If  the  crime,  therefore, 
could  be  supposed  to  be  of  an  accessorial  nature,  it  is  truly  alleged, 
according  to  the  fact,  and  not  merely  according  to  the  intendment  of 
law.  We  do  not  consider  that  the  terms,  "  aid"  and  "  abet,"  used  in 
this  statute,  are  used  as  technical  phrases  belonging  to  the  common 
law,  because  the  offence  is  not  made  a  felony,  and,  therefore,  the 
words  require  no  such  interpretation.  The  statute  punishes  them  as 
substantive  oflFences,  and  not  as  accessorial ;  and  the  words  are,  there- 
fore, to  be  understood  as  in  the  common  parlance,  and  import  assist- 
ance, cooperation,  and  encouragement.  These  remarks  furnish  an 
answer  to  the  seventh  instruction,  which  must  share  the  fate  of  the 
fifth. 

The  sixth  instruction  is  that  which  has  presented  the  most  dliH- 
culty.  It  embraces  two  propositions;  the  first  is  that  the  second, 
fifth,  and  sixth  counts  in  the  indictment,  ought  to  have  contained  an 
averment  that  the  vessel  was  built,  fitted  out,  &c.,  within  the  juris- 
diction of  the  United  States ;  the  second  is  that  the  fifth  and  sixth 
counts  do  not  allege  the  offence  in  the  words  of  the  statute,  those 
words  being,  "  with  intent  to  employ  the  vessel "  in  the  slave-trade, 
&c.,  whereas  each  of  these  counts  avers,  "  with  intent  that  the  said 
vessel  should  be  employed  "  in  the  slave-trade,  which  imports  a  very 
different  state  of  facts.  In  order  to  understand  these  exceptions,  it  is 
necessary  to  attend  carefully  to  the  very  words  of  the  act  of  con- 
gress. The  second  section  enacts,  "  that  no  citizen  or  citizens,  &c., 
shall,  after  the  passing  of  this  act  as  aforesaid,  for  himself,  them- 
selves, or  any  other  person  or  persons  whatsoever,  either  as  master, 
factor,  or  owner,  build,  fit,  equip,  load,  or  otherwise  prepare  any  ship 
or  vessel,  in  any  port  or  place  within  the  jurisdiction  of  the  United 
States,  nor  cause  any  such  ship  or  vessel  to  sail  from  any  port  or 
place  whatsoever  within  the  jurisdiction  of  the  same,  for  the  purpose 
of  procuring  any  negroes,  &c.,  to  be  transported,  &c.,  as  slaves.'' 
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The  thiid  section  enactS|  "  that  every  person  or  persons  so  building, 
fitting  out,  equipping,  loading,  or  otherwise  preparing,  or  sending 
away,  or  causing  any  of  the  acts  aforesaid  to  be  done,  with 
intent  to  employ  •  such  ship  or  vessel  in  such  trade  or  busi-  [  *  477  ] 
Dess,  after  the  passing  of  this  act,  contrary  to  the  true  intent 
{Ufid  meaning  thereof,  or  who  shall  in  anywise  be  aiding  or  abetting 
therein,  shall  severally,  on  conviction  thereof  by  due  course  of  law, 
forfeit,"  &c.,  &c.  The  first  point  turns  upon  the  interpretation  of  the 
words,  "  such  ship  or  vessel,"  in  each  of  these  sections.  To  what  do 
they  refer  ?  The  only  ship  or  vessel  spoken  of  in  either  section,  is 
such  as  have  been  built,  fitted  out,  &c,  in  some  port  or  place  of  the 
United  States.  "  Such  ship  or  vessel"  must,  therefore,  refer  to  a  ship 
or  vessel  so  built,  fitted  out,  &c.,  as  its  antecendent,  or  the  relative 
"such"  can  have  no  meaning  at  all.  The  word  is  sensible  in  the 
place  where  it  occurs,  and  it  is  the  duty  of  the  court,  when  it  can,  to 
give  effect  to  every  word  in  every  enactment,  if  it  can  be  done  with- 
out violating  the  obvious  intention  of  the  legislature.  This  is  a 
penal  act,  and  is  to  be  construed  strictiy,  that  is,  with  no  intendment 
or  extension  beyond  the  import  of  the  words  used.  There  is  no  cer- 
tainty that  the  legislature  meant  to  prohibit  the  sailing  of  any  vessel 
on  a  slave  voyage,  which  had  not  been  built,  fitted  out,  &c.,  within 
the  jurisdiction  of  the  United  States.  K  a  foreign  vessel,  designed 
for  the  slave-trade,  and  fully  fitted  out  for  that  purpose,  were,  by  ac- 
cident or  design,  to  anchor  in  our  ports,  it  would  not  be  reasonable 
to  suppose  that  the  legislature  could  have  intended  the  sailing  of 
SQch  a  vessel  firom  our  ports  to  be  an  offence  within  the  purview  of 
our  laws.  Yet,  if  the  construction  contended  for  on  behalf  of  the 
United  States  be  adopted,  that  would  be  the  result. 

But  it  is  sufficient  to  say  that  the  word  '^  such  "  has  an  appropriate 
sense,  and  can  be  reasonably  referred  only  to  the  ship  or  vessel  pre- 
viously spoken  of;  and  such  ship  or  vessel  is  not  merely  one  built, 
fitted  out,  &c.,  but  one  built,  fitted  out,  &c.,  in  a  port  or  place  within 
the  United  States.  The  whole  description  must  be  taken,  together. 
If  we  were  to  adopt  any  other  construction,  we  should  read  the 
words  as  if  ^^  such  "  were  struck  out,  and  the  clause  stood,  '^  any  ship 
or  vessel"  Such  a  course  would  not  be  defensible  in  construing  a 
penal  statute.  It  is  remarkable  that  in  the  Slave- Trade 
Acts  of  1794,  and  of  1807,  •the  word  "such"  is  omitted,  [  *  478  ] 
and  seems  to  have  been  introduced  into  the  act  of 
1818,  ex  indusiria.  We  must  take  the  law  as  we  find  it,  and, 
upon  examination  of  its  language,  we  are  of  opinion  that  this 
exception  is  well  taken.  The  cases  of  the  United  States  v.  La- 
coste,  2  Mason,  129,  and  the  United  States   v.  Smith, .  2   MasoUi 


296         SUPREME   COURT  OF  THE  UNITED  STATES. 
United  States  v.  Gooding.    12  W% 

143,  have  been  cited  at  the  bar  as  containing  a  different  opinion  ex- 
pressed in  the  circuit  coturt  in  M assachnsetts.  I  owe  it  in  candor  to 
acknowledge  that  the  fact  is  so ;  but  I  have  no  recollection  that  the 
point  was  made  at  the  argument,  and  I  $un  confident  that  it  never 
was  insisted  upon  in  the  view  which  has  been  presented  by  the  argu- 
ment in  this  court  My  ovtu  error,  however,  can  fornish  no  ground 
for  its  being  adopted  by  this  court,  in  whose  name  I  speak  on  the 
present  occasion. 

The  other  point  is  equally  fatal  There  is  a  clear  distinction  be- 
tween causing  a  vessel  to  saU,  or  to  be  sent  away,  with  intent  to  em- 
ploy her  in  the  slave-trade,  and  with  intent  that  she  should  be  em- 
ployed in  that  trade.  The  former  applies  to  an  intent  of  the  party 
causing  the  act,  the  latter  to  the  employment  of  the  vessel,  whether 
by  himself  or  a  stranger.  The  evidence  may  fully  support  these 
counts,  and  yet  may  not  constitute  an  offence  within  the  act  of  con- 
gress ;  for,  the  employment  by  a  mere  stranger  would  not  justify  the 
conviction  of  the  party  charged  vdth  causing  her  to  sail,  or  to  be  sent 
away,  with  intent  to  employ  her  in  the  slave-trade,  as  owner.  There 
is  no  reason,  in  criminal  cases,  why  the  court  should  help  any  such 
defective  allegations.     The  words  of  the  statute  should  be  pursued. 

It  remains  only  to  consider  the  point  whether  these  objections  to 
the  sufficiency  of  the  indictment  could  be  properly  taken  at  this 
stage  of  the  proceedings.  Undoubtedly,  according  to  the  regular 
course  of  practice,  objections  to  the  form  and  sufficiency  of  an  indict- 
ment  ought  to  be  discussed  upon  a  motion  to  quash  the  indictment, 
which  may  be  granted  or  refused  in  the  discretion  of  the  court,  or 
upon  demurrer  to  the  indictment,  or  upon  a  motion  in  arrest  of  judg- 
ment, which  are  matters  of  right.  The  defendant  has  no  right  to 
insist  that  such  objections  should  be  discussed  or  decided 
[  •  479  ]  during  the  trial  of  the  facts  by  the  jury.  It  would  *  be  very 
inconvenient  and  embarrassing  to  allow  a  discussion  of 
such  topics  during  the  progress  of  the  cause  before  the  jury,  and  in- 
troduce much  confusion  into  the  administration  of  public  justice. 
But,  we  think  it  is  not  wholly  incompetent  for  the  court  to  entertain 
such  questions  during  the  trial,  in  the  exercise  of  a  sound  discretion. 
It  should,  however,  be  rarely  done,  and  only  under  circumstances  of 
an  extraordinary  nature.  The  circuit  court,  in  the  present  case,  did 
allow  the  introduction  and  discussion  of  these  questions  during  the 
trial,  and  were  divided  upon  the  propriety  of  the  practice.  We  can 
only  certify  that  the  court  possessed  the  authority,  but  that  it  ought 
not  to  be  exercised  except  on  very  urgent  occasions. 

A  certificate  will  be  sent  to  the  circuit  court  of  the  district  of 
Maryland,  according  to  this  opinion 

J  P.  858;  19  H.  92. 
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Thb  United  States  v.  Marohant  and  C!ol9on. 

18  W.  480. 

Where  two  or  more  persons  are  jointly  charged  in  the  same  indictment  with  a  capital 
offence,  they  haTe  not  a  right,  by  law,  to  be  tried  separately  without  the  consent  of  the 
prosecator ;  but  snch  separate  trial  is  a  matter  to  be  allowed  in  the  discretion  of  the 
oonrL 

Story,  J.,  delivered  the  opinion  of  the  court. 

The  question,  which  comes  before  ns  npon  a  certificate  of  a 
division  of  opinion  of  the  judges  of  the  circuit  court  of  Massachu- 
setts, is  this :  whether  two  or  more  persons,  jointly  charged  in  the 
same  indiclinent  with  a  capital  offence,  have  a  right,  by  the  laws  of 
the  country,  to  be  tried  severally,  separately,  and  apart,  the  counsel 
for  the  United  States  objecting  thereto,  or  whether  it  is  a  matter  to 
be  allowed  in  the  discretion  of  the  court 

We  have  considered  the  question,  and  are  of  opinion  that  it  is  a 
matter  of  discretion  in  the  court,  and  not  of  right  in  the  parties. 
And  it  has  become  my  duty  briefly  to  expound  some  of  the  reasons 
which  urge  us  to  that  conclusion. 

The  subject  is  not  provided  for  by  any  act  of  congress ;  and, 
therefore,  if  the  right  can  be  maintained  at  all,  it  must  be  as  a  right 
derived  from  the  common  law,  which  the  courts  of  the  United 
States  are  bound  to  recognize  and  enforce.  The  Crimes  Act,  of 
1790,1  c  9,  provides  in  the  29th  section  for  the  right  of  peremptory 
cbaUenge  in  capital  cases ;  and  this  right,  to  the  extent  of 
the  statute,  must,  *  in  all  cases,  be  allowed  the  prisoners,  [  *  481  ] 
whether  they  are  tried  jointly  or  separately.  Upon  a 
joint  trial,  each  prisoner  may  challenge  his  full  number,  and  every 
jnror  challenged  as  to  one,  is  withdrawn  from  the  panel  as  to 
all  the  prisoners  on  the  trial,  and  thus,  in  effect,  the  prisoners  in  such 
a  case  possess  the  power  of  peremptory  challenge  to  the  aggregate 
of  the  numbers  to  which  they  are  respectively  entitled.  This  is  the 
role  clearly  laid  by  Lord  Ck)ke,  Lord  Hale,  and  Sergeant  Hawkins, 
and,  indeed,  by  all  the  elementary  writers ;  Hawk.  P.  C.  b.  2,  c.  41, 
B.9;  2  Hale's  PL  C.  268  ;  Ck).  Litt  166 ;  Beauchamp's  case,  9  Edw. 
IV.  foUo  27,  pi.  40 ;  Plowd.  100 ;  Kelyng,  9. 

One  consequence  of  this,  in  ancient  times,  was,  that  embarrass- 
ments often  arose,  at  trials  at  the  assizes,  on  account  of  a  defect  of 
snflicient  jurors.  The  statute  of  Westminster  2,  c.  38,  ordained, 
''that  in  one  assize  no  more  shall  be  returned  than  twenty-four." 
The  common  practice,  under  this  statute,  used  to  be  for  the  sheriff 
to  return  forty-eight  jurors,  although  the  precept  named  but  twenty- 

1 1  Stats,  at  Lai^,  118. 
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four.  It  was,  indeed,  held,  at  an  early  period,  that  the  statate  of 
Westminster  did  not  apply  to  criminal  cases  ;  but,  notwithstanding 
this,  the  usual  practice  prevailed,  unless  the  court  directed  a  larger 
number  to  be  returned.  And  it  was  iv>t  until  the  reign  of  Greorge 
II.  that  a  larger  number  was  required  by  law  to  be  returned  at  the 
assizes.  The  history  of  this  branch  of  the  subject  is  very  clearly 
stated  in  3  Bac.  Abr.  tit.  Juries,  b.  6,  and  in  Kelyng,  16 ;  'see,  also, 
2  Hale's  P.  C.  263.  It  is  obvious  that  on  joint  panels,  returned 
for  joint  trials,  at  the  assizes,  a  defect  of  jurors  might,  from  this  lim- 
itation, often  take  place.  And  it  became  a  question  in  very  early 
times,  whether,  under  such  circumstances,  the  court  had  power, 
against  the  will  of  the  prisoners,  to  sever  the  panel,  and  to  try  them 
severally,  if  they  insisted  upon  their  right  of  several  challenge.  It 
was  decided,  upon  full  consideration,  that  the  court  had  this  power. 
To  this  effect  are  the  cases  in  Plowden,  100 ;  in  Dyer,  152,  b^ 
and  in  Kelyng,  9 ;  and  the  doctrine  has  received  the  sanction  of  Lord 

Hale,  and  other  writers  of  the  highest  authority. 
[  •  482  ]       •  Whether,  then,  prisoners,  who  are  jointiy  indicted,  can, 
against  their  wishes,  be  tried  separately,  doea  not  admit  of 
a  doubt     It  remains  to  consider,  whether  they  can  insist  upon  a 
several  trial 

The  sole  ground  upon  which  this  claim  can  rest  must  be,  if  main- 
tainable at  all,  that  they  have  a  right  to  select  their  jury  out  of  the 
whole  panel,  and  that  as,  upon  a  joint  trial,  one  may  desire  to  retain 
a  juror  who  is  challenged  by  another,  and,  if  challenged  by  one,  he 
must  be  withdrawn  as  to  all,  this  right  of  selection  is  virtually  im- 
paired. But  it  does  not  appear  to  us  that  this  reasoning  can,  upon 
the  principles  of  the  common  law,  be  supported.  The  right  of 
peremptory  challenge  is  not  of  itself  a  right  to  select,  but  a  right  to 
reject  jurors.  It  excludes  from  the  panel  those  whom  the  prisoner 
objects  to,  until  he  has  exhausted  bis  challenges,  and  leaves  the 
residue  to  be  drawn  for  his  trial  according  to  the  established  order  or 
usage  of  the  court.  The  elementary  writers  nowhere  assert  a  right 
of  this  nature  in  the  prisoner,  but  uniformly  put  the  allowance  of 
peremptory  challenges  .upon  distinct  grounds.  Mr.  Justice  Black* 
stone,  in  his  Commentaries,  (4  Bl.  Comm.  353,)  puts  it  upon  the 
ground  that  the  party  may  not  be  tried  by  persons  against  whom  he 
has  conceived  a  prejudice,  or  who,  if  he  has  unsuccessfully  chal- 
lenged them  for  cause,  mary  on  that  account  conceive  a  prejudice 
against  the  prisoner.  The  right,  therefore,  of  challenge  does  not, 
necessarily,  draw  after  it  the  right  of  selection,  but  merely  of  exclu- 
sion. It  enables  the  prisoner  to  say  who  shall  not  try  him ;  bat  not 
to  say  who  shall  be  the  particuliar  jurors  to  try  him.     The  law  pre* 
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snmes  that  every  juror  sworn  in  the  case  is  indifferent,  and  above 
legal  exception  ;  for,  otherwise,  he  may  be  challenged  for  cause. 
What  jurors,  in  particular,  shall  try  the  cause,  depends  upon  the 
order  in  which  they  are  called ;  and  the  result  is  a  mere  incident  fol- 
lowing the  challenges,  and  not  the  absolute  selection  of  the  prisoner, 
resulting  from  his  power  of  challenge. 

This  view  of  the  general  principle  of  the  common  law  is  very 
much  confirmed  by  other  considerations.  It  is  laid  down  by  Haw- 
kins, PL  Cr.  b.  2,  c.  41,  s.  8,  that  where  several  persons  are  arraigned 
on  the  same  indictment,  and  severally  plead  not  guilty,  it  is  in 
the  election  of  the  prosecutor,  either  to  take  out  joint 
venires  against  them  all,  or  •several  against  each  of  them.  [  *  483  ] 
This  plainly  supposes  that  it  is  in  the  election  of  the 
prosecutor  whether  there  should  be  a  joint  or  separate  trial.  If 
there  had  been  any  known  right  in  the  prisoner  to  control  this  elec- 
tion, it  seems  incredible  that  so  accurate  and  learned  an  author 
should  not  have  stated  it,  when  the  occasion  indispensably  required 
him  to  take  notice  of  a  qualification  so  important  to  his  text  His 
silence  is,  under  such  circumstances,  very  significant. 

But  a  still  more  direct  conclusion  against  the  right  may  be  drawn 
from  the  admitted  right  of  the  crown  to  challenge  in  criminal  cases, 
and  the  practice  under  that  right.  We  do  not  say  that  the  same 
right  belongs  to  any  of  the  States  in  the  Union ;  for  there  may  be  a 
diversity  in  this  respect  as  to  the  local  jurisprudence  or  practice. 
The  inquiry  here  is,  not  as  to  what  is  the  state  prerogative,  but, 
simply,  what  is  the  common  law  doctrine  as  to  the  point  under  con- 
sideration. Until  the  statute  of  33  Edw.  L,  the  crown  might  chal- 
lenge peremptorily  any  juror,  without  assigning  any  cause ;  but  that 
statute  took  away  that  right,  and  narrowed  the  challenges  of  the 
crown  to  those  for  cause  shown.  But  the  practice  since  this  statute 
has  uniformly  been,  and  it  is  clearly  settled,  not  to  compel  the  crown 
to  show  cause  at  the  time  of  objection  taken,  but  to  put  aside  the 
juror  until  the  whole  panel  is  gone  through.  Hawkins,  on  this 
point,  says  (PL  Cr.*  b.  2,  c  43,  ss.  2,  3)  :  «K  the  king  challenge  a 
juror  before  the  panel  is  perused,  it  is  agreed  that  he  need  not  show 
any  cause  of  his  challenge,  till  the  whole  panel  be  gone  through, 
and  it  appears  that  there  will  not  be  a  full  jury  without  the  person 
80  challenged.  And  if  the  defendant,  in  order  to  oblige  the  king 
to  show  cause,  presently  challenge,  touts  paravaile^  yet  it  hath  been 
adjudged  that  the  defendant  shall  be  first  put  to  show  all  his  causes 
of  challenge  before  the  king  need  to  show  any."  And  the  learned 
author  is  fully  borne  out  by  the  authorities  which  he  cites,  and  the 
same  rule  has  been  recognized  down  to  the  present  times.     Hale*« 
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P.  C.  c  36,  p.  271 ;  3  Bac  Abridg.  Jury  E.  10;  Hex  v.  Conigsmarke,  9 
Howell's  State  Trials,  1 ;  Rex  v.  Stapleton,  8  Ibid.  502 ;  Bex  v,  Bo- 
rosky,  9  Ibid.  1 ;  Bex  t;.  Grey,  Ibid,  127 ;  8.  C.  T.  Baym.  473 ;  Rex 
V.  Grahme,  12  Howell's  State  Trials,  646 ;  Bex  v.  Cook,  13  Ibid. 
311 ;  Bex  v.  Home  Tooke,  25  Ibid.  1,  24 ;  1   Chitty's  Grim.  Law, 

533 ;  Bex  v.  Campion,  1  Howell's  State  Trials,  1050. 
[  *  484  ]  *  This  acknowledged  right  of  peremptory  challenge  exist- 
ing in  the  crown  before  the  statute  of  33  Edw.  I.,  and  the 
uniform  practice  which  has  prevailed  since  that  statute,  to  allow  a 
qualified  and  conditional  exercise  of  the  same  right,  if  other  suffi- 
cient jurors  remained  for  the  trial,  demonstrate,  as  we  think,  that  no 
such  power  of  selecting  his  jury  belongs,  or  was  ever  supposed  to 
belong,  by  the  common  law,  to  tiie  prisoner ;  and  that,  therefore,  he 
could  not  demand,  as  matter  of  right,  a  separate  tried  to  enable  him 
to  exercise  it.  In  a  separate  or  joint  trial,  he  could  at  any  time  be 
defeated  by  the  crown  of  such  choice,  by  its  own  admitted  pre^ 
rogative. 

The  circumstances  already  alluded  to,  of  the  right  of  each  pris- 
oner on  a  joint  trial  to  exercise  his  full  right  of  peremptory  challenge, 
and  the  small  number  of  jurors  usually  returned  on  the  panel  at  the 
assizes,  accounts  in  a  very  satisfactory  manner  for  the  language  used 
in  some  of  the  cases,  as  to  the  necessity  of  directing  separate  trials 
where  the  prisoners  refused  to  join  in  their  challenges.  The  plain 
reason  was,  that  otherwise  there  could  be  no  trial  at  all,  for  defect  of 
jurors,  at  the  same  assizes ;  and,  therefore,  the  court,  in  furtherance 
of  public  justice,  were  accustomed,  without  the  consent  of  the  pris* 
oners,  to  direct  a  separate  triaL  In  this  way  the  reason  of  the  prac- 
tice is  understood  by  Lord  Hale,  2  Hale  P.  C.  c  34,  p.  263,  and  by 
Hawkins,  Hawk.  P.  C.  b.  2,  c.  41,  s.  9,  and  by  other  more  recent 
writers  on  common  law.  1  Chitty's  Crim.  Law,  535 ;  See  Starlde's 
Crim.  PL  35.  In  this  manner  the  language  of  Lord  Holt  in  Char- 
nock's  case,  12  HoweU's  State  Trials,  1454;  S.  C.  3  Salk.  81,  is  to 
be  interpreted ;  for  it  is  manifest  that  he  could  not  intend  that  there 
could  not  be  a  joint  tdal  where  the  prisoners  challenged  separately, 
for  no  rule  was  better  settled  in  his  time  than  that  they  could. 
Indeed,  in  Rex  v.  Grahnie,  12  Howell's  State  Trials,  646,  673,  the 
same  learned  judge  uses  similar  language  in  a  sense  which  admits 
of  no  other  interpretation ;  and  this  was  the  answer  given  to  it  when 

cited  in  a  later  case  for  the  like  purpose. 

[  *485  ]      *That  case  is  Bex  v.  Noble  and  others,  in  1713,  before 

Lord  Chief  Justice  Parker,  and  reported  in  the  State  Trials, 

9  Hargr.  St  Tr.  1;  S.  C.  15  HoweU's  St  Tr.  73L     In  that  case, 

which  was  an  indictment  for  murder,  Noble  moved  the  court  for  a 


JANUABT  TERM,  1827.  SOI 

United  ScatM  v.  MArchant.    12  W. 

separate  trial,  and  the  motion  was  denied.  He  was  convicted,  and 
when  brought  np  for  judgment,  he  moved  in  arrest  of  judgment 
this  very  matter,  that  there  was  a  mistrial,  because,  to  use  his  own 
words,  "we  were  severed  in  our  challenges,  and  yet  were  tried 
t(^ether  by  the  same  jury ; "  and  he  relied  upon  the  language  of 
Lord  Holt,  in  Chamock's  case,  as  in  point.  The  court  overruled  the 
objection,  and  stated  that  Lord  Holt's  language  referred  solely  to  the 
public  inconvenience,  on  account  of  a  probable  defect  of  jurors,  and 
not  to  any  matter  of  right  in  the  prisoners.  Sentence  was  accord- 
ingly passed  upon  the  prisoner,  and  he  was  executed.  There  is  a 
curious  and  learned  commentary  appended  in  a  note  to  this  trial, 
which  was  printed  before  the  execution  of  Noble,  in  which  an 
attempt  was  made  to  question  the  correctness  of  the  decision.  But 
it  is  therein  admitted  that  Noble's  counsel  declined  to  argue  the 
point,  though  requested ;  from  which  we  cannot  but  infer  that  they 
thought  the  objection  unfounded.  The  decision  itself  has  never  since 
been  questioned  or  denied.  We  have,  therefore,  in  the  present  case, 
not  merely  the  absence  of  any  authority  in  favor  of  the  matter  of 
right,  but  the  course  of  practice,  and  the  general  reasoning  dedudble 
from  the  prerogative  of  the  crown  against  it;  and,  lastly,  a  direct 
authority,  in  times  when  the  administration  of  criminal  justice  was 
unsuspected,  on  the  very  point. 

Snch  is  the  substance  of  the  reasons  which  induce  us  to  decide 
against  the  claim  as  a  matter  of  right  In  our  opinion,  it  is  a  mat- 
ter of  sound  discretion,  to  be  exercised  by  the  court  with  all  due 
regard  and  tenderness  to  prisoners,  according  to  the  known  human- 
ity of  our  criminal  jurisprudence. 

A  certificate  is,  accordingly,  to  be  sent  to  the  circuit  court 

Certificate.  This  cause  came  on,  &c.  On  considera- 
tion whereof,  it  is  ordered  and  adjudged  by  this  court  *  that  it  [  •  486  ] 
be  certified  to  the  said  circuit  court,  that  where  two  or  more 
persons  are  jointly  charged  in  the  same  indictment  with  a  capital 
offence,  such  persons  have  not  a  right,  by  the  laws  of  the  country,  to 
be  tried  severally,  separately,  and  apart,  the  counsel  for  the  United 
States  objecting  thereto ;  but  that  such  separate  trial  is  a  matter  to 
be  allowed  in  the  discretion  of  the  court  before  whom  the  indictinent 
is  tried.     All  which  is  ordered  to  be  certifiedi  &c 

16  H.  588. 
VOL.  YII.  26 
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Under  the  68th  gection  of  the  Collection  Act  of  IkCarch  2, 1799,  (I  Stats,  at  Lai]ge,  677,) 
teas,  which  have  been  regularly  entered,  landed,  and  stored,  and  the  bond  of  the  importer, 
without  surety,  given  for  the  duties,  pursuant  to  the  62d  section,  are  not  subject  to  forfeiture 
by  being  fraudulently  withdrawn  from  the  storehouse  and  concealed,  because  the  duties 
have  been  *'  secured  to  be  paid." 

To  cause  a  forfeiture  under  the  4dd  section,  the  chests  must  be  unaccompanied  not  only  by 
the  proper  certificates,  but  by  the  marks  required  by  the  S9th  section. 

A  lien  for  duties  on  goods  imported  cannot  be  enforced  by  a  libel  in  rem  in  the  admiralty. 

This  cause  was  argaed  by  the  Attorney  Oeneral^  for  the  United 
States,  and  by  Webster  and  Coxe,  for  the  claimants. 

[  •  487  ]       Washington,  J.,  delivered  the  opinion  of  the  court 

This  was  a  libel  filed  in  the  district  court  of  the  United 
States  for  the  southern  district  of  New  York,  in  the  name  of  the 
United  States,  against  350  chests  of  hyson-skin  tea,  imported  from 
Canton,  in  the  ship  Benjamin  Kush,  as  forfeited  to  the  use  of  the 
United  States.  The  libel  charges  that  the  chests  of  teas  were  seized 
by  the  collector  of  the  customs  for  the  district  of  Philadelphia,  on  the 
6th  of  December,  in  the  year  1825,  at  the  city  of  New  York,  on 
waters  navigable  from  the  sea  by  vessels  of  ten  or  more  tons  burden, 
and  alleges  three  distinct  grounds  of  forfeiture.  First,  that  the  teas, 
being  subject  to  pay  duties,  were  imported  into  the  United  States  at 
Philadelphia,  and  were  there  unladen  without  having  been  entered  at 
any  custom-house,  and  without  a  permit  from  any  collector  and  naval 
officer,  or  from  any  coUector  of  the  customs  of  the  United  States,  the 

duties  imposed  thereon  not  having  been  paid  or  secured  to 
[  •  488  ]  •  be  paid,  according  to  law.     Secondly,  tiiat  the  said  chests 

of  tea,  so  imported  and  subject  to  pay  duties,  were  after- 
WEurds  found  concealed  on  boeurd  a  certain  vessel,  in  the  southern 
district  of  New  York,  the  said  duties  not  having  been  paid  or  secured 
to  be  paid,  as  the  law  requires.  Third,  that  the  said  teas,  being  so 
imported  and  subject  to  duties,  were  landed  at  Philadelphia,  without 
the  permit  of  the  inspectors  of  the  customs  of  that  district,  and  were 
deposited  in  a  storehouse  in  the  said  district,  agreed  on  by  the  collec- 
tor of  the  said  district  and  Edward  Thomson,  the  importer  of  the 
said  teas,  who,  previous  to  the  landing  thereof,  elected  to  give,  and 
did  actually  execute  and  give,  to  the  collector  of  the  said  district,  his 
bond,  without  a  surety,  in  double  the  amount  of  duties  chargeable 
on  the  whole  amount  of  teas  so  imported,  in  conformity  with  the 
provisions  of  the  62d  section  of  the  act  to  regulate  the  collection  of 
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duties  on  imports  and  tonni^.  That  the  said  teas  were  afterwards 
clandestinely  and  fraudulently  removed  by  the  said  Thomson,  or  his 
agents,  from  the  storehouse  in  which  they  had  been  deposited,  with- 
out any  permit  from  the  collector  and  naval  officer  of  the  said  district, 
and  without  the  duties  thereon  having  been  first  paid,  or  secured  to 
be  paid,  and  were  afterwards  found  concealed  as  before  mentioned. 

To  this  Ubel  a  claim  and  answer  were  filed  on  behalf  of  Joshua 
Lippincott,  William  Lippincott,  and  Benjamin  W.  Richards,  of 
Philadelphia,  setting  forth  that  the  said  teas  were  imported  into 
Ptdladelphia,  by  Edward  Thomson,  who  had  the  same"  regularly 
eutered  and  unladen,  under  a  permit  duly  granted  by  the  collector, 
in  the  presence  of  the  proper  custom-house  officers  of  that  port;  and 
that  the  said  chests  of  tea  were  duly  inspected,  weighed,  marked,  and 
numbered,  as  the  law  required.  That  bond  was  given  by  Thomson, 
and  the  teas  were  stored,  as  stated  in  the  libel,  in  conformity  with 
the  62d  section  of  the  law  therein  referred  to ;  that  a  certificate, 
signed  and  sealed  in  due  form  of  law,  was  issued  to  accompany  each 
of  the  chests  of  tea,  which  certificates  were  delivered  to  Thomson, 
and  afterwards  came  to  the  possession  of  the  claimants,  to  whom  a 
bill  of  sale  of  the  said  teas  had  been  made  by  the  said  Thomson, 
as  a  security  for  certain  large  advances  made  by  them  to 
*  Thomson,  and. that  the  said  certificates  were  then  held  by  [  *  489  ] 
them  as  their  property.  This  bill  of  sale  being  set  out  in  the 
claim,  purports  to  convey  to  the  claimants  all  Thomson's  right  in 
these  and  other  chests  of  teas,  with  power  to  enter  the  same,  from 
the  custom-house  stores,  and  to  secure  the  duties  thereon,  should  it 
be  deemed  necessary,  as  a  collateral  security  for  certain  notes  granted 
and  to  be  granted  to  Thomson,  by  the  claimants.  The  claim  then 
proceeds  to  state  that  Thomson,  at  the  same  time  indorsed  to  the 
claimants  the  invoice  and  bills  of  lading  of  the  said  teas,  and 
delivered  the  same,  together  with  the  bill  of  sale  and  his  key  of  the 
store  in  which  the  teas  were  deposited,  to  the  claimants ;  that  the 
chests  of  tea  mentioned  in  the  libel  were  taken  from  the  storehouse 
in  which  they  had  been  deposited  without  the  knowledge  or  consent 
of  the  claimants,  nor  can  they  say  by  what  means  they  were  so  taken ; 
but  they  have  heard  and  believe  that  they  were  taken  out  by  Thom- 
son, to  whom  the  claimants  had  delivered  the  key  for  another  purpose, 
and  were  delivered  to  Francis  H.  Nicoll,  who  caused  them  to  be 
shipped  to  New  York,  with  full  notice  at  the  time  that  they  were  the 
property  of  the  claimants* 

The  district  court  decreed  the  teas  to  be  forfeited  to  the  United 
States,  from  which  sentence  an  appeal  was  prayed  to  the  circuit 
court,  where  the  same  was  reversed,  and  restitution  decreed  to  the 
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claimants^  from  which  last  decree  the  caase  comes  befoie  this  court 
by  appeal^  and  the  only  question  to  be  decided  is,  whether,  upon 
this  libel  and  the  facts  agreed  upon  in  the  district  court,  the  teas  in 
question  are  liable  to  forfeiture  for  any  of  the  causes  stated  in  the 
libeL 

The  first  ground  of  forfeiture  alleged  in  the  libel  is  so  satisfactorily 
disposed  of  by  the  facts  agreed  in  the  case,  that  it  was  not  relied 
upon,  or  even  noticed,  in  the  argument  of  the  cause  in  this  court 
The  charge  is  that  the  teas  in  question,  being  subject  to  the  payment 
of  duties  upon  their  importation,  were  unladen  at  the  port  of  Phila- 
delphia, without  having  been  entered  at  any  custom-house,  and 
without  a  regular  permit  to  land  the  same  having  been  first 
[  •  490  ]  obtained.  *  The  facts  agreed  admit  that  they  were  entered, 
inspected,  bonded,  and  stored,  according  to  law,  and  partic* 
nlarly  to  the  63d  section  of  the  Duty  Act,  as  alleged  in  the  claim. 

The  next  alleged  cause  of  forfeiture  is  that  the  teas  were  found 
concealed  on  board  a  certain  vessel,  the  duties  thereon  not  having 
been  paid,  or  secured  to  be  paid. 

This  charge  is  also  negatived  by  the  statement  of  facts,  which 
admits  that  the  teas  were  not  secreted,  nor  were  they  found  secreted 
at  the  time  of  seizure,  on  board  the  vessel  where  they  were  seized, 
but  were  then  and  there  stowed  in  the  usual  and  customary  manner 
of  stowing  such  property,  when  put  on  board  for  transportation.  It 
is,  nevertheless,  insisted,  on  the  part  of  the  United  States,  that 
although  the  conclusion  that  the  teas  were  not  found  secreted  must 
now  be  admitted  as  a  fact  not  to  be  controverted  in  argument,  never* 
theless,  the  court  is  bound  to  say  that,  upon  a  view  of  the  facts 
agreed  in  the  statement  which  forms  part  of  this  record,  they  were 
concealed  in  point  of  law,  and  according  to  the  true  intent  and 
meaning  of  the  act  of  congress,  under  which  the  seizure  was  made. 
These  facts  are,  that,  after  the  teas  were  placed  in  the  storehouse 
agreed  upon  by  the  collector  and  the  importer,  they  were  fraudulently 
removed  from  thence  by  some  persons  other  than  the  claimants,  and 
without  their  knowledge  or  consent ;  and  after  a  regular  entry  and 
clearance  at  the  custom-house  in  Philadelphia,  were  shipped  on  board 
the  vessel  in  which  they  were  seized,  and  transported  to  the  port  of 
New  York,  the  duties  thereon  not  having  been  paid  or  secured,  in 
any  other  manner  than  by  giving  the  general  bond,  and  storing  the 
teas  according  to  the  provisions  of  the  62d  section  of  the  Doty  Act 

This  question  arises  out  of  the  68th  section  of  the  Duty  Actj  and 
depends  upon  the  true  construction  of  that  section.  It  declares,  so 
&r  as  concerns  this  particular  case,  "  that  every  collector,  &c.,  shall 
have  full  power  and  authority  to  enter  any  ship  or  vessel  in  whidi 
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they  shall  have  reason  to  suspect  any  goods,  &c,  subject  to  duties, 
are  concealed,  and  therein  to  search  for,  seize,  and  secure  any  such 
goods,"  d^c.,  and  '<  all  such  goods,  &c.,  on  which  the  duties  shall  not 
have  been  paid,  or  secured  to  be  paid,  shall  be  forfeited." 

*The  argument  upon  this  section  is  that,  after  the  goods  [  *  491  ] 
are  stored,  according  to  the  provisions  of  the  62d  section, 
the  fraudulent  removal  of  them  from  the  place  in  which  they  are  so 
deposited,  without  a  permit,  and  without  paying  or  securing  the 
duties  in  the  mode  prescribed  by  the  act,  amounts  to  a  concealment 
of  them,  in  whatever  place  and  under  whatever  circumstances  they 
may  be  found;  that  the  real  ground  of  forfeiture  of  goods  so  re- 
moved is  the  non-payment  of  the  duties,  or  the  not  securing  of  the 
same,  according  to  the  provisions  of  this  section ;  and  the  conceal- 
ment of  them  is  merely  a  circumstance  to  warrant  the  custom- 
house officer  in  searching  for,  seizing,  and  bringing  them  to  adjudi- 
cation. 

The  court  cannot  yield  its  assent  to  either  of  these  propositions. 
The  act  provides  for  and  defines,  by  express  enactments,  the  various 
acts  which  should  draw  after  them  the  penalty  of  forfeiture  of  the 
goods  imported.  Thus,  if  they  be  unladen  at  any  other  time  than 
in  open  day,  unless  by  a  special  license,  or  at  any  other  time  with- 
out a  permit  by  the  proper  officer,  they  are  subject  to  forfeiture 
under  the  50th  section  ;  and  the  like  consequence  follows  as  to  dis- 
tilled spirits,  wines,  or  teas,  which  are  landed  without  the  special 
permit  provided  for  by  the  37th  section,  or  otherwise  than  under  the 
inspection  of  the  surveyor  or  other  officer  acting  as  inspector  of  the 
revenue,  contrary  to  the  direction  of  the  38th  section.  These  are 
all  acts  of  illegal  importation,  and,  on  that  ground,  the  goods  are 
made  liable  to  forfeiture.  But  after  they  are  regularly  entered, 
landed,  bonded,  and  stored,  there  is  no  part  of  this  act  which  ex- 
poses them  to  this  penalty  for  being  illegally  withdrawn  from  the 
place  of  their  deposit,  without  a  permit  from  the  proper  officer,  or 
without  the  duties  thereon  being  first  paid  or  secured  to  be  paid. 
Nor  would  it  seem,  but  for  the  extraordinary  circumstances  which 
have  attended  these  and  the  other  teas  mentioned'in  these  proceed- 
ings, to  have  been  necessary  to  devise  other  guards  than  those  which 
the  62d  section  of  the  act  has  provided  for  securing  to  the  United 
States  the  payment  of  the  duties.  The  key  of  one  of  the  locks,  to 
be  placed  on  the  store  in  which  the  teas  are  deposited,  is 
directed  to  be  detained  by  the  inspector,  who  is  *  forbidden  [  *  492  ] 
to  deliver  out  any  part  of  them  without  a  written  permit 
from  the  collector  and  naval  officer,  to  the  obtaining  of  which  it  is 
necessary  that  the  duties  should  be  first  paid  on  the  parcel  which  the 

26* 


806  SUPREME   COURT  OF  THE  UNITED  STATES. 


UnhBd  States  v.  350  Chests  of  T^    IS  W. 


owner  desires  to  remove,  or  should  be  secured  to  be  paid  by  a  bond 
with  surety  or  sureties,  to  the  satisfaction  of  the  coUector,  on  the 
penalty  and  on  the  terms  prescribed  in  this  section.  The  secmitjr 
thus  provided  by  the  deposit  might  be  lost  by  the  destruction  of  the 
articles  themselves  by  fire,  or  might  be  jeoparded  by  the  fraudulent, 
the  felonious,  or  the  violent  removal  of  them  from  the  place  of  their 
supposed  safe  custody.  But  that  they  should  be  so  removed,  with 
the  fraudulent  connivance  or  in  consequence  of  the  culpable  care- 
lessness of  the  inspector,  or  of  any  other  officer  of  the  customs,  was 
a  risk  which  probably  .did  not  enter  into  the  contemplation  of  the 
legislature.  Be  this  as  it  may,  it  is  perfectly  clear  that  no  provision 
is  anywhere  made  to  meet  the  case  of  goods  so  illegally  removed, 
whether  by  subjecting  them  to  forfeiture,  or  by  pointing  out  any 
other  remedy  to  guard  the  government  against  the  loss  to  which 
those  acts  might  expose  it.  A  remedy,  although  it  may,  under  cer- 
tain circumstances,  be  an  inadequate  one,  is,  nevertheless,  provided 
by  the  general  principles  of  law.  The  lien  of  the  government  for 
the  duties,  which  attached  upon  the  articles  from  the  moment  of 
their  importation,  was  not  and  could  not  be  discharged  by 'the  nn- 
authorized  and  illegal  removal  of  the  articles  from  the  custody  of  the 
inspector,  or  other  custom-house  officer  having  charge  of  them,  and 
might  have  been  enforced  by  the  ordinary  remedies  provided  by  law 
in  simileur  cases.  Whether  it  could  be  enforced  against  a  fair  bond 
fide  purchaser  of  goods,  removed  from  the  store  by  a  permit  from  the 
proper  officers,  without  notice  that  the  duties  .were  not  paid  or  se- 
cured, is  a  question  which  does  not  arise  in  this  case,  and  upon  which 
no  opinion,  therefore,  is  intended  to  be  given. 

In  order,  then,  to  subject  teas  illegally  removed  from  the  storehouse 
in  which  they  were  deposited  to  forfeiture,  under  this  count  in  the 
libel,  it  is  essential  for  the  United  States  to  prove,  upon  the  trial,  not 
only  that  the  duties  for  which  they  were  liable  were  unpaid,  or  not 

secured  to  be  paid,  but  that  they  were  found  concealed  at 
[  •  493  ]  the  time  they  were  seized.     A  *  suspicion  of  this  fact,  if 

honestly  entertained  by  the  person  searching  for  and  mak- 
ing the  seizure,  would  be  sufficient  to  protect  him  against  any  claim 
for  damages  in  consequence  of  those  acts,  although  it  should  after- 
wards appear  on  the  trial  that,  in  point  of  fact,  the  articles  were  not 
concealed.  But  the  ovnier  of  the  goods  is  not  put  upon  his  trial  to 
prove  that  the  duties  were  paid  or  secured,  until  that  fact  is  estab- 
Kshed.  The  expressions  in  the  latter  part  of  this  section  leave  no 
room  for  doubt  upon  this  pcnnt  They  are,  that  ^  all  such  goods,  &c^ 
on  which  the  duties  shall  not  have  been  paid,  or  secured  to  be  paid, 
shall  be  forfeited;"  that  is  to  say,  the  goods  so  concealed  and  8ei7ed 
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The  argument  that  goods  subject  to  duties  are,  in  the  view  of  the 
law,  and  by  a  fair  eonstniction  of  this  sectioni  concealed,  wherever 
and  nnder  whatever  circumstances  they  may  be  found,  is  equally 
inadmissible.  If  that  were  the  intention  of  the  legislature,  the 
offence  would  consist,  not  in  the  concealing  of  such  goods,  but  in 
baving  the  possession  of  them ;  and  the  authority  to  seize,  applying 
to  such  a  case,  would  no  doubt  have  extended  to  all  goods,  wher- 
ever found  out  of  their  place  of  deposit,  on  which  the  duties  had  not 
been  paid  or  secured  to  be  paid.  The  term  concealed,  used  in  this 
section,  is  one  of  plain  interpretation,  and  obviously  applies  to  arti- 
cles intended  to  be  secreted,  and  withdrawn  from  public  view  on 
accoant  of  their  being  so  subject  to  duties,  or  from  some  fraudulent 
motive. 

But  if  the  argument  upon  this  part  of  the  case  were  well  founded, 
the  count  in  the  Ubel  which  we  are  now  examining  could  not  be 
maintained,  since  we  are  all  of  opinion  that  the  duties  upon  these 
teas  were  secured  to  be  paid,  within  the  fair  construction  of  the 
62d  section  of  the  duty  law.  By  this  section,  the  duties  upon  all 
goods  imported  and  subject  thereto,  are  to  be  paid  or  secured  to  be 
paid,  before  a  permit  to  land  them  can  be  granted.  K  the  importer 
elect  not  to  pay  them,  he  is  at  liberty  to  secure  them  by  bond,  with 
one  or  more  sureties,  to  the  satisfaction  of  the  collector,  or  the  col- 
lector may  accept  his  own  bond  without  sureties ;  but,  in  the  latter 
case,  the  goods  themselves  must  be  deposited  with  the  proper  cus- 
tom-house officer  pointed  out  in  the  section.  These  pro- 
visions apply,  thus  far,  to  all  kinds  of  *  goods.  The  differ-  [  *  494  ] 
ence,  as  to  the  mode  of  securing  the  duties  between  teas 
imported  from  China  or  Europe  and  other  goods,  consists  in  the  fol- 
lowing particulars.  As  to  the  former,  the  teas,  where  bond  without 
sureties  is  given,  cure  to  be  deposited,  at  the  expense  and  risk  of  the 
importer,  in  a  store  to  be  agreed  on  by  him  and  the  inspector,  on 
which  the  inspector  is  to  affix  two  locks,  the  key  of  one  to  be 
retained  by  himself,  and  the  other  to  be  kept  by  the  importer ;  and  it 
is  made  the  duty  of  the  inspector  to  attend,  at  all  reasonable  times, 
&rthe  purpose  of  delivering  out  the  teas  as  the  same  may  be. re- 
quired ;  but  he  is  forbidden  to  deliver  any  part  of  them  without  a 
permit  in  writing,  signed  by  the  collector  and  naval  officer,  to  the 
obtaining  of  which  it  is  required  that  the  duties  on  the  teas  to  be 
delivered  shall  be  first  paid  or  secured  to  be  paid,  by  a  bond  to  be 
given,  with  a  surety  or  sureties,  to  the  satisfaction  of  the  collector,  for 
payment  of  the  duties  at  particular  periods  mentioned  in  the  section. 
And  in  case  the  duties  should  not  be  paid  at  the  period  so  stipulated 
in  the  first  bond,  or  secured  to  be  paid  in  the  manner  last  spedfieoi 
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the  collector  is  required  to  sell,  at  public  auction,  so  much  of  the  teas 
as  may  be  necessary,  and,  after  retaining  the  sum  which  shall  not 
have  been  so  paid  or  secured,  together  with  the  expenses  of  sale  and 
safe  keeping  of  the  teas,  to  return  the  overplus,  if  any,  to  the  owner 
thereof. 

As  to  goods  other  than  teas,  if  the  importer  elect,  instead  of  pay- 
ing the  duties  or  securing  the  same  by  giving  bond  with  satisfac- 
tory sureties,  to  give  his  own  bond  without  sureties,  the  collector  is 
required  to  accept  such  bond,  together  with  a  deposit  of  so  much  of 
the  goods  on  which  the  duties  are  payable,  as  in  his  judgment  shall 
be  sufficient  security  for  the  amount  of  the  duties  for  which  such 
bond  shall  have  been  given,  together  with  the  charge  of  safe  keep- 
ing and  seizing  the  same,  which  goods,  so  deposited,  cure  to  be  kept 
by  the  collector,  at  the  expense  and  risk  of  the  party  on  whose  ac« 
count  they  were  deposited,  until  the  sum  specified  in  the  bond  shall 
become  due ;  and,  if  the  same  be  not  then  paid,  so  much  of  tiie 
goods  deposited  as  may  be  necessary  to  discharge  the  duties  and 
expenses  are  to  be  sold,  and  the  proceeds  to  be  disposed  of  as  in  the 

former  case. 
[  *  495  ]      *  From  this  recital  of  the  most  material  parts  of  the  above 

section,  it  is  most  apparent  that  the  legislature  contemplated 
the  bond  of  the  importer,  accompanied  by  a  deposit  of  all  the  teas  im- 
ported, to  be  kept  under,  the  lock  and  key  of  the  inspector,  and  subject 
to  the  control  of  the  collector  and  naval  officer,  until  the  duties  were 
paid  or  otherwise  secured,  as  an  equivalent  security,  with  a  bond  and 
approved  sureties,  if  the  importer  had  elected  to  give  such  a  bond  in  the 
first  instance.  By  no  other  construction  can  the  express  terms  of  the 
section  be  satisfied.  The  importer  has  an  option  allbwed  him,  at  the 
time  of  making  his  entry,  to  secure  the  duties,  instead  of  paying  them. 
How  may  he  secure  them  ?  The  section  proceeds  immediately  to  point 
out  the  two  follovring  modes :  ^<  On  the  same  terms  and  stipulations 
as  on  other  goods  imported ; "  that  is  to  say,  by  bond,  with  sureties 
satisfactory  to  the  collector,  or  "  by  his  own  bond  in  double  the  amount 
of  the  duties,"  which  latter  bond,  accompanied  by  the  deposit  of  the 
teas,  as  before  mentioned,  the  collector  is  required  to  accept  It  is 
perfectiy  obvious  that  this  latter  security  is  to  be  accepted  in  lieu  of 
and  as  equivalent  to  the  former.  And  we  may  confidentiy  ask,  is 
it  not  so  ?  The  condition  of  the  China  trade  must  be  in  a  deploia- 
ble  state,  and  must  necessarily  be  discontinued,  whenever  the  value 
of  the  teas  imported  firom  that  country  shall  fall  below  the  amount 
of  the  duties  imposed  upon  them ;  and  unless  such  a  state  of  things 
could  have  been  contemplated,  what  better  security  for  payment  of 
the  duties  could  have  been  devised,  consistent  with  the  existence  of 
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the  trade  itself,  than  the  uncontrolled  possession  of  the  articles  sub- 
ject to  the  duties,  with  the  power  to  sell  the  same  for  their  discharge, 
in  case  they  should  not  be  paid  when  they  should  become  dae,  or 
should  not  be  otherwise  secured  to  be  paid  ?  As  an  additional  evi- 
dence that  congress  considered  this  security  as  at  least  equivalent  to 
bond  with  approved  securities,  this  section  goes  on  to  provide  that 
the  amount  of  each  bond  taken  for  the  duties  on  any  teas  delivered 
under  a  permit  firom  the  store  after  a  deposit,  shall  be  indorsed  imme- 
diately on  the  original  bond  given  by  the  importer,  specifying  the 
amount  of  duty  secured  on  the  teas  delivered  out,  by  whom, 
and  the  term  of  payment  If,  •then,  the  whole  quantity  of  [  *  496  ] 
teas  deposited  should  be  withdrawn  in  the  mode  prescribed 
by  this  section,  either  at  one  or  at  different  periods,  before  the  expi- 
ration of  the  term  of  credit  allowed,  the  United  States  would  have 
precisely  the  same  security  that  they  would  have  had,  if  the  importer 
had,  in  the  first  instance,  elected  to  give  bond,  with  approved  sureties, 
instead  of  his  own  bond,  accompanied  by  a  deposit  of  the  articles 
themselves  subject  to  the  duties. 

In  consequence  of  an  intimation  of  the  attorney-general  that,  in 
case  the  decision  of  the  court  should  be  against  the  United  States 
upon  what  we  have  called  the  second  count  in  the  libel,  he  should 
move  to  amend  the  libel  by  inserting  a  count  under  the  43d  section 
of  tiiis  law,  the  cause  was  argued  at  the  bar  as  if  such  a  count  now 
formed  a  part  of  the  libeL  But,  if  the  above  opinion  be  correct,  it 
is  manifest  that  such  a  count  would  not  help  the  case,  since,  if  the 
duties  were  secured  to  be  paid  according  to  the  provisions  of  the  62d 
section,  no  forfeiture  could  be  decreed  under  the  43d  section.  The 
facts  agreed  present,  besides,  an  additional  reason  why  such  a  decree 
could  not  properly  be  made  under  that  section,  since  they  admit 
that  each  chest  of  the  teas  in  question,  at  the  time  of  seizure,  was 
duly  numbered,  and  had  on  it  all  the  marks  which  the  law  requires, 
and  that  the  certificates  required  by  the  act  to  accompany  each 
of  the  chests,  remained  in  the  hands  of  the  claimants  at  Philadelphia. 
Now,  we  are  all  of  opinion  that  to  authorize  a  seizure  of  teas,  and 
bringing  them  to  adjudication,  it  is  necessary,  under  the  43d  section, 
not  only  that  the  chests  should  be  unaccompanied  by  the  proper  certi- 
ficates, but  also  that  they  should  be  unaccompanied  by  the  marks  re- 
quired to  be  placed  upon  them  by  the  39th  section.  Both  must  con- 
cur in  order  to  justify  a  seizure,  and  to  raise  such  a  presumption 
that  the  teas  are  liable  to  forfeiture  as  to  throw  upon  the  claimant 
the  burden  of  proving  that  they  were  imported  according  to  law,  and 
that  the  duties  thereon  were  paid,  or  secured  to  be  paid,  in  order  to 
avoid  a  sentence  of  condemnation. 
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Enough  has  already  been  said  to  dispose  of  the  third  count  in  tiis 
libel,  even  if  it  had  been  pressed  in  the  argument  of  the 
[  *  497  ]  cause,  since  it  is  not  pretended  that  there  *i3  any  section 
of  the  above  act  which  subjects  teas  to  forfeiture,  on  the 
ground  of  their  having  been  clandestinely  and  fraudulently  removed 
from  the  store  in  which  they  were  deposited,  by  the  importer  or  by 
any  other  person,  without  a  permit,  and  without  the  duties  thereon 
having  been  first  paid  or  secured  to  be  paid.  It  is  quite  unlikely  that 
a  case  so  extraordinary  and  disgraceful  as  that  which  has  given  rise 
to  this  controversy,  was  or  could  have  been  anticipated  by  the  legis- 
lature which  enacted  the  law  under  consideration.  One  would  have 
supposed,  but  for  the  instance  before  us,  that  the  act  had  provided 
every  guard  for  the  safety  of  the  public  interest,  which  any  imagina- 
ble contingency  could  have  rendered  necessary. 

The  only  remaining  objection  taken  to  the  decree  of  the  drcnit 
court  is,  that  the  payment  of  the  duties  to  which  these  teas  were 
subject,  ought  to  have  been  made  a  condition  of  their  restitution  to 
the  claimants,  or  that  they  should  have  been  decreed  to  be  sold 
towards  the  payment  of  the  duties  for  which  the  original  bond  of 
Thomson  was  given,  and  which  remained  unpaid. 

Admitting  that  those  duties  were  even  now  due,  which  is  not  the 
case,  we  could  not  yield  our  assent  to  the  correctness  of  this  objec- 
tion, even  if  the  prayer  of  the  libel  had  corresponded  with  such  a 
decree,  and  even  if  the  teas  in  question  were  liable  for  duties  beyond 
those  properly  chargeable  against  the  quantity  seized,  which  is  by  no 
means  conceded. 

By  the  9th  section  of  the  Judiciary  Act,^  the  district  courts  have 
exclusive  original  cognizance,  amongst  other  subjects,  of  all  civil 
causes  of  admiralty  and  maritime  jurisdiction,  including  all  seizures 
under  laws  of  impost,  navigation,  or  trade,  of  the  United  States, 
where  the  seizures  are  made  on  waters  navigable  from  the  sea  by 
vessels  of  a  specified  burden,  within  their  respective  districts,  as  well 
as  upon  the  high  seas ;  and,  alsoi  of  all  seizures  made  on  land,  or 
other  waters  than  as  aforesaid,  and  of  all  suits  for  penalties  and 
forfeitures  incurred  under  the  laws  of  the  United  States.  They  have, 
also,  cognizance  concurrent  with  the  state  courts,  of  sJl  suits 
[•498]  at  common  law  where  the  United  •States  sue,  where  the 
matter  in  dispute,  exclusive  of  costs,  amounts  to  the  sam 
or  value  of  $100. 

Now,  it  is  not  pretended  that  this  is  a  civil  cause  of  admiralty  and 
maritime  jurisdiction ;  and  it  has  already  been  shown  that  there  is 
no  law  of  the  United  States,  of  impost  or  otherwise,  to  warrant  the 
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seizQie  of  the  teas  in  question,  or  to  subject  them  to  forfeiture.  Bat| 
even  if  there  were  such  a  law,  the  only  proceeding  which  could  have 
been  instituted  under  it,  must  have  been  to  forfeit  the  articles  seized, 
and  not  to  subject  them  to  the  payment  of  duties.  If  the  case  be 
not  one  of  forfeiture,  we  can  perceive  no  ground  upon  which  the 
district  court  could  entertain  a  suit,  by  way  of  libel,  to  enforce  the 
payment  of  duties.  No  jurisdiction  is  conferred  upon  that  court  in 
snch  a  case,  either  by  the  above  section  of  the  Judiciary  Act,  or  by 
any  other  act  of  congress.  There  is  no  doubt  but  that  a  suit  at 
common  law  might  be  instituted  in  that  court,  as  well  as  in  the 
ciicnit  court,  in  the  name  of  the  United  States,  founded  upon  their 
legal  right  to  recover  the  possession  of  goods  upon  which  they  have 
a  lien  for  duties,  or  damages  for  the  illegal  taking  or  detaining  of  the 
same.  But  the  remedy  which  has  been  selected  is  not  one  which 
can  obtain  the  sanction  of  this  court. 

The  decree  of  the  circuit  court,  reversing  that  of  the  district  court, 
and  awarding  restitution  to  the  claimants,  must  be  affirmed 


Potter,  Appellant,  v.  Gardner  and  others.  Respondents. 

12  W.  498. 

A  devise  of  a  tract  of  land  to  A.,  **  he  paying  all  my  debts/'  charges  the  debts  on  the  land, 
and  gires  the  other  devisees  and  legatees  a  right  to  maintain  a  bill  to  have  the  debts  paid 
thereoat.    The  creditors  need  not  be  made  parties. 

A  purchaser  from  the  devisee  may  be  chaiged  for  the  pnrchase-money  remaining  in  his 
hands,  and  for  what  he  has  aided  the  devisee  in  misapplying. 

This  cause  was  argued  by  the  Attorney' General  and  Potter^  for 
the  appellant,  and  by  Webster  and  D.  B.  Ogden^  for  the  respondents. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  *  499  ] 
This  is  an  appeal  firom  a   decree  of  the  court  of  the 
United  States  for  the  first  circuit  in  the  district  of  Rhode  Island. 
The  case  was  this. 

On  the  7th  of  July,  1817,  Peleg  Gardner  made  his  last  will,  in 
which  among  other  things  he  devised  as  follows :  '^  I  give  and  devise 
ti)  my  beloved  son,  Ezekiel  W.  Qurdner,  two  third  parts  of  all  that  my 
ferry  farm,  so  called,"  &c.,  <<  to  him  the  said  Ezekiel  W.  Gardner, 
and  to  his  heirs  and  assigns  forever,  he  my  said  son,  Ezekiel  W. 
Gardner,  paying  all  my  just  debts  out  of  said  estate.  And  I  do 
hereby  order,  and  it  is  my  will,  that  my  son  Ezekiel  W.  Gardner 
shall  pay  all  my  just  debts  out  of  the  estate  herein  given  to  him  as 
aforesaid."  The  testator  gives  to  his  wife,  the  plaintiff^  Hannah,  a 
part  of  his  real  and  personal  estate  for  life,  in  lieu  of  dower,  and  to 
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his  daughter,  the  other  plaintiffi  other  parts  of  his  real  and  personal 
estate. 

Peleg  Grardner  died  soon  after  the  making  of  his  will,  and  ik 
several  devisees  entered  into  the  estates  devised  to  them  respectivelj. 
On  the  13th  of  July,  1818,  the  court  of  probates  for  the 
[  *  500  ]  *  county,  in  pursuance  of  a  statute  made  for  that  purpose, 
appointed  commissioners  to  receive  and  examine  the  claims 
of  the  creditors,  who  made  a  report  on  the  10th  day  of  July,  1820, 
from  which  it  appears  that  the  debts  proved  against  the  estate  and 
allowed  amount  to  $7,593.14,  exclusive  of  a  claim  of  $1,000  exhibit 
ed  by  one  Mann,  which  was  disallowed,  and  for  which  a  suit  has 
been  commenced  against  the  executrix. 

The  testator  had  devised  the  remaining  third  part  of  his  ferry  estate 
to  his  daughter  Isabel,  who  had  sold  and  conveyed  the  same  to  her 
brother  EzekieL  After  which  Ezekiel  agreed  to  sell  the  whole  estate 
to  the  appellant,  Elisha  R.  Potter,  for  the  amount  of  $15,000. 

This  bill  is  filed  by  the  executrix  and  devisees  of  Peleg  Gardner, 
to  subject  the  purchase-money  of  the  ferry  estate  to  the  payment  of 
the  testator's  debts.  The  decree  of  the  circuit  court  was  in  favor  of 
the  plaintiffs  below;  and  from  that  decree  Elisha  R.  Potter  has 
appealed  to  this  court. 

The  bill  contains  many  charges  of  fraudulent  combination  between 
Ezekiel  W.  Gardner  and  Elisha  R.  Potter,  which  it  would  be  waste 
of  time  to  review  in  detail,  because  they  are  not  sustained,  and 
because  the  case  rests  on  principles  of  equity  which  are  believed  to 
be  well  settled. 

The  first  objection  made  to  the  decree  is,  that  the  plaintifis  have 
no  right  to  ask  the  aid  of  a  court  of  equity,  because  they  cannot 
assert  the  claims  of  the  creditors  who  could  have  proceeded  at  law 
against  the  estate  in  the  hands  of  Ezekiel,  and  may  now  proceed  at 
law  against  the  remaining  estate  of  Peleg.  That  the  plaintiffs  can 
give  no  discharge  which  will  extinguish  the  rights  of  the  creditors, 
and  that  the  creditors  ought,  for  that  reason,  to  have  been  made 
parties  to  the  suit 

The  bill  states,  and  so  is  the  fact,  that  the  whole  estate  of  Peleg 
Gardner,  both  real  and  personal,  was  disposed  of  by  his  will ;  and,  as 
the  ferry  estate  devised  to  Ezekiel  was  the  fund  provided  for  the 
payment  of  his  debts,  his  devisees  and  legatees  took  immediate  pos- 
session of  the  property  bequeathed  to  them  respectively,  and  nothing 
remains  in  the  hands  of  the  executrix  wherewith  to  satisfy 
[•501]  the  creditors.  The  •bill  also  states  that  Ezekiel  W. 
Gardner  is  insolvent,  or  in  very  doubtful  circumstances; 
that  a  considerable  part  of  the  purchase-money  has  been  applied  to 
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tiie  payment  of  his  own  debts,  and  that  the  plaintiffs  have  cause  to 
fear  that  the  residue  will  be  misapplied  in  the  like  manner,  so  that 
the  whole  trust  fund  will  be  wasted,  and  the  property  bequeathed  to 
tiiem  be  taken  by  the  creditors.  These  allegations  are  not  contro- 
verted,  and  make,  we  think,  a  very  clear  case  for  an  application  to  a 
court  of  equity.  It  is  true  that  the  creditors  might  have  been  made 
parties  defendants,  but  we  do  not  think  them  parties  who  may  not  be 
dispensed  with.  So  much  of  the  fund  as  yet  remains  may  be  brought 
into  coutt,  and  may  be  distributed  according  to  the  rights  of  those 
who  may  apply  for  it  We  have,  then,  no  doubt  of  the  jurisdiction 
of  the  court 

We  have  as  little  doubt  of  the  liability  of  the  ferry  estate  while  in 
the  hands  of  Ezekiel,  tb  the  creditors  of  the  testator.  The  words  of 
the  will  create  an  express  charge.  ^  I  give  and  devise  to  my  beloved 
son,  Ezekiel  W.  Gardner,  and  his  heirs,  forever,  two  thirds  of  my 
feiry  farm,  he  paying  all  my  just  debts  out  of  said  estate."  More 
explicit  words  could  not  have  been  used.  It  is  admitted  by  the 
connsel  for  the  appellant,  that  these  words  would  charge  the  estate 
in  a  country  where  the  law  did  not  previously  charge  it ;  but  since, 
in  Rhode  Island,  lands  are  liable,  by  law,  to  the  debts  of  the  testatori 
the  will  superadds  nothing  to  this  legal  charge. 

It  may  be  admitted  that,  as  between  the  devisee  and  the  creditor, 
no  charge  is  superadded  by  the  will ;  but  the  relation  of  the  devisees 
to  each  other  is  materially  affected  by  it  A  testator  cannot  by  his 
will  withdraw  from  his  creditors  any  property  which  the  law  sub- 
jects to  their  claims,  but  he  may  provide  a  particular  fund  for  his 
debts,  and  if  the  creditors  resort  to  a  different  fund,  those  to  whom 
the  property  so  taken  by  them  was  given,  are  entitled  to  compensa- 
tion out  of  the  fund  provided  for  debts.  Examples  of  this  principle 
aboond  in  the  books.  Personal  property  is  universally  liable  for 
debts.  If  the  particular  fund  provided  by  the  testator  for  that  object 
be  of  that  description,  and  a  specific  thing,  bequeathed  to 
another,  be  taken  in  execution  *  by  a  creditor,  it  has  never  [  *  602  ] 
been  doubted  that  the  legatee  whose  property  has  been 
taken  may  resort  to  the  trust  fund  for  compensation.  The  principle 
is  too  well  settled  to  be  now  a  subject  for  discussion.  The  law  of 
Rhode  Island,  then,  subjecting  lands  to  the  payment  of  debts,  can 
have  no  influence  on  the  case  before  the  court  The  ferry  estate,  had 
it  remained  in  the  possession  of  the  devisees,  would  not  only  have 
been  liable  to  the  creditors,  but  would  have  been  liable  to  the  other 
devisees  and  legatees,  for  such  portions  of  their  property  as  had  been 
applied  in  payment  of  the  debts  of  the  testator. 

What  change  has  been  made  by  the  sale  to  Elisha  B.  Potter? 
VOL.  VII,  27 
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Although  this  question  has  been  argued  with  great  eamestness, 
and  at  considerable  length,  scarcely  any  reed  difference  exists  between 
the  parties.  The  appellees  seem  to  yield  to  the  authorily  of  those 
modern  decisions  which  deny  the  distinction  between  lands  charged 
in  the  hands  of  an  heir  or  devisee,  with  the  payment  of  debts,  and 
lands  devised  to  a  trustee  for  the  payment  of  debts.  They  admit 
that,  in  either  case,  the  purchaser  who  pays  the  purchsise-money  to 
the  person  authorized  to  sell,  is  not  bound  to  look  to  its  application. 
But  they  contend  that  if  the  purchase-money  be  misapplied  with  the 
cooperation  of  the  purchaser,  he  remains  liable  to  the  creditors  for 
the  sum  so  misapplied.  The  counsel  for  the  appellants  assent  to  this 
proposition.  It  is  scarcely  necessary  to  say  that  so  much  of  the 
purchase-money  as  remained  unpaid  when  this  suit  was  instituted, 
is  liable  to  the  creditors,  and  is  applicable  by  the  court  to  the  pur- 
poses of  the  trust  What,  then,  is  really  in  dispute  between  the 
parties?  Nothing  but  the  questions  how  much  of  the  purchase- 
money  remains  unpaid,  and  how  much  of  it  has  been  applied  to  the 
debts  of  Ezekiel,  with  the  cooperation  of  Mr.  Potter. 

The  whole  purchase  made  by  Mr.  Potter  amounted  to  $15,800,  of 
which  $15,000  were  given  for  the  fenry  estate,  and  $800  for  a  lot  in 
Jamestown,  purchased  by  Ezekiel  from  his  sister  Isabel.  One  third 
of  the  ferry  estate  had  also  been  purchased  by  Ezekiel  from  Isabel, 
BO  that  $5,800  of  the  whole  purchase-money,  was  given 
(  •  503  ]  •  for  property  not  charged  by  the  will  of  Peleg  (Jardner, 
with  his  debts,  and  the  remaining  $10,000  for  propeify 
which  was  so  charged.     That  sum  constituted  the  trust  fund. 

In  the  arrangement  between  the  parties,  Mr.  Potter  retained  $3,500 
for  a  debt  due  to  himself,  and  paid  debts  due  from  Ezekiel,  to  the 
amount,  as  stated  in  the  answers,  of  $1,830,  making,  in  the  whole, 
$5,330.  On  a  subsequent  agreement  between  the  parties,  Potter 
paid  a  debt  of  Ezekiel,  amounting  to  $800 ;  so  that  Potter  has  him- 
self paid  the  debts  of  Ezekiel  to  the  amount  of  $6,330,  being  $3^ 
out  of  the  trust  fund.  His  cash  paymentSi  at  that  time,  are  stated  at 
$318.66. 

In  June,  1820,  the  parties  came  to  a  settiement,  when  a  balance  of 
$7,729.62  was  found  to  be  in  the  hands  of  Potter,  for  which,  he  saya, 
he  gave  his  note,  payable  to  order,  in  good  mortgages  in  South  Kings- 
ton, or  in  the  State  of  New  York,  and  a  negotiable  cash  note, 
payable  to  the  defendant's  order,  for  $4,000,  on  the  25th  of  March, 
1822. 

The  cash  payments  stated  by  the  defendants,  amount  to  $4,318.64. 
The  residue  of  the  purchase-money  has  either  been  applied  by  Potter 
himself  to  the  payment  of  Ezekiel's  debts,  or  is  comprehended  in  the 
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note  payable  in  mortgages^  or  remains  in  his  hands  unaccounted  for. 
In  either  case,  it  is  liable,  so  fieur  as  it  exceeds  the  sum  of  (5,800, 
which  is  not  charged  by  the  will,  to  the  creditors  of  Peleg  Grardner. 
This  court  does  not  enter  into  minute  calculations  to  ascertain  the 
precise  sum  due.  An  account,  if  it  be  found  necessary,  comprehend- 
ing the  necessary  calculations  of  interest,  may  be  taken  in  the  circuit 
court.  The  note  payable  in  mortgages  is  not  alleged  to  be  paid, 
and,  not  being  negotiable,  would  pass  to  an  assignee,  subject  to  the 
equity  which  was  attached  to  it  when  in  the  hands  of  Ezekiel  W. 
Grardner. 

The  defendant,  Elisha  R.  Potter,  has  been  stated  to  be  liable  for 
the  debts  of  Peleg  Gardner,  for  so  much  of  the  purchase-money  of 
the  trust  estate  as  remains  in  his  hands.  So  far  he  is  liable, 
directly  and  immediately,  and  is  properly  •decreed  to  pay  [  '604  ] 
the  money  into  court  But,  so  far  as  he  has  applied  the 
money  to  the  debts  of  Ezekiel,  his  responsibility  is  not,  we  think, 
unm^ate,  but  depends  on  the  failure  of  Ezekiel  to  pay ;  the  decree 
ought,  in  the  first  instance,  to  be  against  Ezekiel,  and,  if  the  money 
cannot  be  obtained  from  him,  then  against  Elisha  R.  Potter. 

No  doubt  exists  of  the  right  of  any  of  the  parties  to  contest  the 
claim  of  any  creditor.  The  report  of  the  commissioners  may  be 
primdfaciej  but  is  not  conclusive  evidence  of  the  claim.  The  creditor 
may  ascertain  his  debt  by  a  suit  in  the  state  court,  or  the  executrix 
may  contest  it  in  the  court  of  the  United  States.  If  Elisha  R.  Potter 
or  Ezekiel  W.  Grardner,  suppose  the  executrix  to  be  unfaithful  to  her 
duty  in  this  respect,  the  court  will  permit  either  of  them  to  use  her 
name  in  opposition  to  the  claim. 

We  are  of  opinion  that  so  much  of  the  decree  as  may  subject 
Elisha  R.  Potter  to  the  debts  of  Peleg  Gardner,  beyond  the  purchase- 
money  remaining  in  his  hands,  and  beyond  the  money  paid  by  him 
in  discharge  of  the  debts  of  Ezekiel  W.  Gardner,  after  deducting 
therefrom  the  amoimt  of  the  estates  purchased  by  the  said  Ezekiel 
&om  his  sister  Isabel,  ought  to  be  reversed,  and  that,  in '  all  other 
things,  it  ought  to  be  affirmed. 

5P.718;  lOP.  17T. 


Thb  United  States  v.  Nicholl. 

18  W,  505. 

The  act  of  May  15, 1820,  (3  Stats,  at  Large  592,)  does  notdischaige  goreties  on  tlieir  existing 

bonds,  though  it  requires  new  sureties  to  be  given. 
The  taking  of  collateral  secnritj  without  suspending  the  original  cause  of  action  does  not 

discharge  a  surety. 
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This  cause  was  argued  by  The  Attorney' General  and  Sampson^ 
for  the  plaintiffa,  and  by  D.  B.  Ogden^  for  tiie  defendant. 

Trimble,  J.,  delivered  the  opinion  of  the  conrt. 
[  *  506  ]       *  The  questions  to  be  decided  in  this  case  arise  out  of  a 
bill  of  exceptions,  taken  by  the  plaintiffs,  to  the  charge  and 
instructions  of  the  circuit  court  to  the  jury  upon  the  trial  of  the  cause.' 

The  suit  was  founded  on  the  official  bond  of  Robert  Swartwout, 
as  navy  agent,  and  with  whom  the  defendant  had  become  bound  as 
one  of  his  sureties.  The  bond  bears  date  the  22d  day  of  February, 
1819 ;  and  is  in  the  penalty*of  (20,000,  with  the  usual  condition,  to 
be  void  if  Swartwout  should  faithfully  perform  the  duties  of  his 
office,  and  account  for  and  pay  over,  when  required,  the  public  prop- 
erty and  money  placed  in  his  hands. 

The  declaration  alleges,  as  a  breach  of  the  condition  of  the  bond,  ' 
that  Swartwout's  accounts  had  been  settled  by  the  proper  accounting 
officers,  on  the  day  of  ;  and  that,  upon  that  settle- 

ment, a  large  balance  had  been  found  against  him,  which  he  bad 
failed  and  refused  to  pay  over  to  the  United  States  when  required. 
The  pleadings  having  been  made  up,  according  to  the  practice  of 
New  York,  so  as  to  put  in  issue  the  matters  in  controversy  between 
the  parties,  the  plaintiffs  gave  in  evidence  to  the  jury  the  bond,  with 
its  condition,  and  Swartwout's  settled  account,  duly  certified  from  the 
treasury  department ;  and  the  defendant  gave  in  evidence  a  letter 
from  the  secretary  of  the  navy  to  Robert  Swartwout,  dated  the  25th 
day  of  February,  1819;  two  commissions  to  Swartwout  as  navy 
agent,  the  one  dated  the  16th  day  of  October,  1818,  and  the  other 
the  30th  day  of  November,  1818,  and  the  following  letter,  dated  the 
8th  day  of  December,  1823,  from  Mr.  Pleasanton,  agent  of  the  treasury, 
to  Mr.  TUlotson,  the  district  attorney,  which  will  be  more  particularly 
noticed  hereafter. 

"  Treasury  Department^  Fifth  Auditor^s  Office^ 

December  8, 1823. 
"  Sir :  From  the  best  information  I  can  obtain,  it  seems  pretty 
certain  that  if  we  foreclose  the  mortgage  given  to  the  United 
[  •  507  ]   States  by  General  Robert  Swartwout,  and  expose  *  the  prop 
erty  to  sale,  subject  to  a  previous  mortgage  given  to  Mr. 
Coster,  we  shall  lose  the  whole  or  nearly  all  of  our  debt,  this  prop- 
erty being  our  only  reliance,  if  the  sureties  should  be  discharged  by 
due  course  of  law  from  their  responsibility  for  the  payment  of  it 
Under  these  circiunstances,  the  only  alternative  which  presents  itself 

*  This  cause  was  tried  in  the  court  below  by  the  late  Strict  Judge  Van  Neas. 
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for  securing  any  considerable  portion  of  the  debt  is,  to  allow  Gieneral 
Swartwoat  time  within  which  to  make  an  advantageous  disposition 
of  the  property.  He  expresses  a  confident  belief  that  in  seven  years  he 
would  be  enabled}  by  connecting  it  with  a  banking  institution,  for 
which  a  charter  has  already  been  granted  by  the  State  of  New  Jersey, 
not  only  to  pay  off  the  first  mortgage,  bat  our  mortgage  also. 

^  It  has  been  recommended  by  the  Navy  Department  to  allow  this 
time ;  and  I  have,  accordingly,  instead  of  three  years,  as  intimated  to 
you  some'  time  ago,  determined  to  allow  him  seven  years,  provided 
the  first  mortgagee  will  pledge  himself  in  writing  not  to  molest  him 
for  the  same  space  of  time ;  and  provided  also,  that  the  bank  with 
which  the  property  is  to  be  connected,  shall  go  into  operation  on  or 
before  the  first  of  October  next  Should  the  banking  capital  not  be 
made  up  by  the  time  mentioned,  and  the  bank  fail  to  go  into  opera- 
tion, this  agreement  is  to  be  considered  wholly  null  and  void.  You 
will  he  pleased  to  take  such  steps  as  will  give  this  arrangement 
effect 

^  As  the  sureties  on  General  Swartwout's  bond  dispute  our  right 
to  recover  the  penalty  firom  them,  it  will  be  your  duty  forthwith  to 
institute  suits  against  them  in  the  circuit  court,  and  judgment  going 
against  us  there,  you  will  remove  the  cause  to  the  supreme  court,  it 
being  very  desirable  that  the  law  should  be  settled  in  relation  to 
bonds  so  situated. 

^  I  have  the  honor,' &c., 

(Signed)  S.  Pleasanton, 
Agent  of  the  Treasury*^ 

The  circuit  court  decided,  and  accordingly  instructed  the  jury, 
first,  ^  that  the  defendant,  Francis  H.  Nicholl,  was  not  responsible  for 
any  defalcation  that  took  place  on  the  part  of  Robert 
Swartwout  as  navy  agent,  subsequent  to  the  *  30th  day  of  [  •  608  ] 
September,  1820,  when,  in  and  by  the  act  of  congress, 
passed  the  15th  of  May,  1820,  new  sureties  were  required  by  law  to 
be  given  by  the  said  Robert  Swartwout 

Secondly,  "  that  the  defendant  was  not  responsible  for  any  defi- 
ciency of  public  money  reported  on  by  the  account-ofificers  of  the 
United  States,  subsequent  to  the  30th  of  November,  1822,  when  it 
appeared  in  evidence  that  the  appointment  of  Robert  Swartwout,  as 
navy  agent,  expired  by  its  legal  termination. 

Thirdly,  ^  that  he  left  it  to  them  to  decide  whether  the  letter  from 

S.  Pleasanton,  Esq.,  addressed  to  Robert  Tillotson,  Esq.,  which  had 

been  read  in  evidence  before  the  jury,  did  give  further  time  to 

Bobert  Swartwout  for  the  payment  of  the  debt  due  the  United 

27* 
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States ;  and  that,  if,  in  the  opinion  of  the  jnry,  the  letter  in  qnestion 
did  give  time  to  the  said  Robert  Swartwout,  until  October,  1824,  or 
any  subsequent  period,  that  then  the  defendant  was  discharged  from 
his  liability,  and  their  verdict  should  be  rendered  for  the  defendant 
And  lastly  that  the  said  several  matters  so  produced  and  read  in 
evidence,  on  the  part  of  the  said  Francis  H.  NichoU,  were  sufficient, 
in  law,  to  maintain  the  issue  on  his  part,  and  that  the  United  States 
ought  not,  upon  all  the  matters  produced  in  evidence,  to  maintain 
the  said  action,"  &c. 

These  several  opinions  and  instructions  are  brought  before  this 
court  for  reexamination  by  the  present  writ  of  error. 

Upon  looking  into  the  act  of  congress,  passed  May  15,  1820, 
entitied  <<  An  act  providing  for  the  better  organization  of  the  treasury 
department,"  which  is  the  one  referred  to  in  the  first  instruction,  we 
are  satisfied  it  was  misconstrued  by  the  judge*  The  second  section 
of  the  act  provides  a  new  and  summary  process  against  public 
defaulters  and  their  sureties,  after  the  30th  of  September,  1820. 
The  scope  and  design  of  the  act,  in  requiring  new  sureties  to  be 
given  by  that  day,  was  in  order  that,  if  such  new  sureties  should  be 
given,  the  summary  process  might  operate  upon  them  as  well  as 
upon  the  principal,  if  the  treasury  department  should  elect  to 
pursue  such  summary  process.  This  is  manifest  firom  the  provision 
in  the  act,  that  the  summary  process  shall  not  afiect  the  existing 

sureties. 
[  *  509  ]  *  The  act  nowhere  directs  the  principals  to  be  discharged 
from  office,  upon  failure  to  give  new  sureties;  and  if  the  act 
had  so  directed,  they  would  have  remained  in  office  until  actually  re- 
moved. The  law  does  not,  in  terms,  declare  the  existing  sureties  shall 
be  discharged  from  and  after  the  30th  of  Septemb^,  1830.  It  would 
require  a  very  strained  construction  of  the  statute  to  discharge  them 
by  implication,  while  their  principals  were  permitted  to  remain  in 
office.  Such  construction  would  be,  we  think,  against  the  manifest 
intention  of  the  legislature.  The  9th  section  enacts  <<  that  nothing 
in  this  act  contained  shall  be  construed  to  take  away  or  impair  any 
right  or  remedy  which  the  United  States  now  have,  by  law,  for  the 
recovery  of  taxes,  debts,  or  demands." 

The  cases  of  the  United  States  v.  Kirkpatrick,  9  W.  720,  and 
the  United  States  v.  Vanzandt,  11  lb.  184,  are,  in  principle,  undis- 
tinguishable  from  this  case. 

They  decide  1.  That  laches  is  not  imputable  to  the  government 
2,  That  the  provisions  of  the  law  requiring  settiements  by  its  officers 
to  be  made  at  short  periods,  are  designed  for  the  security  and  pro- 
tection of  the  government,  and  to  regulate  the  conduct  of  those 
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officers ;  that  they  are  merely  directory  to  those  officers,  and  form  no 
part  of  the  contract  with  the  sureties.  And  the  last  case,  decides, 
3.  That  where  the  act  expressly  directs  a  defaulting  officer  to  be 
recalled  at  the  expiration  of  six  months  from  the  time  of  his  default, 
his  sureties  are  not  discharged,  but  remain  liable  for  his  defaults 
fliereafter,  until  he  is  actually  recalled. 

If  the  second  instruction  given  to  the  jury  was  intended  to  inform 
them  that  the  defendant,  as  surety  of  Swartwout,  was  not  legally 
responsible  for  money  placed  by  the  government  in  his  hands,  after 
the  legal  termination  of  his  office,  it  was  unquestionably  correct ; 
and  this  is  the  sense  in  which  we  suppose  the  court  meant  to  be 
understood.  But  if  it  was  intended  to  convey  the  idea  that  he  was 
not  responsible  for  money  which  came  to  Swartwout's  hands  while 
in  office,  but  which  he  afterwards  failed  to  account  for  and  pay  over, 
it  was  clearly  incorrect. 

*  In  deciding  upon  the  third  instruction  given,  as  to  the  [  *  510  ] 
effect  and  operation  of  Mr.  Pleasantoji's  letter  to  the  dis- 
trict attorney,  it  is  not  intended  to  give  any  intimation  of  what 
yrovld  be  the  opinion  of  this  court,  if  it  had  appeared  from  the  letter, 
that  the  government  had  made  any  arrangement  with  Swartwout, 
"without  the  assent  of  his  sureties,  whereby  the  right  of  the  govern- 
ment to  sue  upon  the  bond  had  been  suspended  to  the  first  day  of 
October,  1824,  or  to  any  subsequent  time.  Nothing  of  the  kind 
appears  from  the  letter.  It  speaks  of  a  mortgage  which  had  been 
given  by  Swartwout,  upon  property  subject  to  a  former  mortgage  to 
Mr.  Coster ;  but  it  does  not  appear  that,  by  the  terms  of  the  mort- 
gage, the  right  to  sue  on  the  official  bond  was  suspended ;  and  the 
taking  of  a  collateral  security,  without  suspending  the  right  to  sue 
on  the  bond,  coidd  not  bar  the  action  on  the  bond.  T}ie  letter 
speaks  of  an  intention  formed  of  giving  time  upon  the  mortgage, 
upon  specified  conditions  and  contingencies ;  but  none  of  those  con- 
ditions or  contingencies  are  shown  to  have  been  complied  with,  or 
to  have  happened.  The  letter  contains  no  contract,  and  gives  no 
time  per  se^  upon  any  consideration  binding  on  the  government ; 
and  that  the  letter  did  not  intend  to  suspend  the  right  of  the  United 
States  to  sue  on  this  bond,  is  palpable,  because  it  directs  suit  to  be 
brought  thereon  immediately.  As  no  fact  connected  with  the  letter 
was  proved  by  evidence  cUiunde^  the  construction  of  the  letter  upon 
its  face  was  matter  of  law,  and  the  circuit  court  ought  to  have 
decided  and  instructed  the  jury  accordingly,  that  nothing  on  the  face 
of  the  letter  constituted  any  defence  to  the  action.  There  was 
nothing  but  the  construction  of  the  letter  to  be  left  to  the  jury,  and 
the  court  ought  to  have  informed  the  jury  that,  according  to  its  true 
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construction,  it  did  not  give  time  so  as  to  bar  the  action  against  tiie 
surety. 

After  the  observationa  ahready  made,  it  cannot  be  necessary  to  go 
into  any  further  reasoning  to  show  that  the  circuit  court  erred  in  its 
concluding  instruction,  that,  upon  the  whole  matter,  the  law  was  for 
the  defendant.  It  was  a  conclusion  drawn  by  that  court,  from  the 
premises  it  had  assumed  in  the  former  instruction  given, 
[  'Sll  ]  and  the  error  of  these  premises  'having  been  shown,  the 
error  of  the  conclusion  necessarily  follows. 

Some  observations  were  made  by  the  defendant's  counsel,  in  argu- 
ment, as  to  the  manner  in  which  the  debits  and  credits  in  Swart- 
wout's  account  had  been  adjusted  by  the  accounting  officers ;  and  he 
seemed  to  suppose  that  credits  which  ought  to  have  been  applied 
towards  the  extinguishment  or  lessening  of  the  debits,  for  money 
placed  in  his  hands  before  the  20th  of  November,  1822,  had  been 
improperly  applied  to  the  transactions  of  Swartwout  with  the  gov- 
ernment after  that  day. 

The  case  of  The  United  States  v.  January  and  Pattersoui  7  C. 
572,  is  in  point  to  show'  that,  as  to  any  disbursements  of  money  after 
the  30th  of  November,  1822,  for  which  Swartwout  was  entitied  to 
credit,  it  was  at  the  election  of  the  government  to  apply  them  to 
either  account.  But  there  is  no  necessity  for  the  application  of  the 
principle  to  this  case ;  for,  upon  looking  into  the  account,  we  find 
that,  after  crediting  Swartwout  with  all  his  disbursements  up  until 
the  30th  of  November,  1822,  there  remained  on  that  day  a  balance 
in  his  hands  unaccounted  for,  much  beyond  the  penalty  of  the  bond; 
so  that  no  injustice  is  done  to  the  surety  in  the  manner  of  settling 
the  account. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

15  p.  187. 


AT  Gill,  and  others,  Plaintifis  in  Error,  v.  The  President,  Direc- 
tors, AND  Company  of  the  Bank  of  the  United  States,  De- 
fendants in  Error. 

12  W.  611. 

A  resolution  to  suspend  a  cashier  does  not  remove  him  from  office ;  and  for  any  defiftults  bj 
him  after  the  resolution,  and  before  he  is  actually  remoTed,  his  sureties  are  responsible. 

Sureties  are  discharged  from  a  judgment  for  the  penalty  of  their  bond  only  on  payment  of 
the  principal  equitably  due,  and  interest  and  costs. 

This  cause  was  argued  by  D.  JB.  Ogden,  for  the  plaintiif  in  error, 
and  by  Webster^  for  the  defendants  in  error. 

Johnson,  J.,  delivered  the  opinion  of  the  oourt 
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This  cause  comes  up  by  writ  of  error  from  the  ciicoit  court  of  the 
United  States,  held  for  the  district  of  Connecticut,  in  wtiich  the  de- 
fendants here  obtained  a  judgment  against  the  plaintiffs,  upon  a  penal . 
bond,  in  which  INF  Gill  was  principal,  the  other  defendants  sureties. 

M'Gill  was  cashier  of  one  of  the  branches  of  the  Bank  of  the 
United  States,  and  this  bond  was  given  in  the  penal  sum  of  $50,000, 
conditioned  for  the  due  performance  of  that  office. 

The  replication  sets  out  a  great  variety  of  breaches,  and  the  cause 
was  decided  below  upon  a  special  verdict,  by  which  was  found  for 
the  plaintifik  the  sum  of  $66,548,  consisting  of  a  variety  of 
items,  upon  which  interest  is  *  charged  severally,  from  the  [  •  513  ] 
date  of  the  embezzlement  or  other  breach  to  the  time  of 
finding  the  verdict 

The  verdict  then  finds  two  payments,  one  of  $20,000,  made  by  one 
of  the  sureties,  on  the  16th  of  December,  1820  ;  the  other  of  $500, 
made  by  another  of  the  sureties,  on  the  22d  of  December,  1820,  on 
which  they  also  calculate  interest  to  the  date  of  the  verdict,  and,  de- 
ducting the  amount  of  principal  and  interest,  strike  a  balance  of 
$43,182.50. 

It  also  finds  the  following  facts :  "  That  the  president  and  directors 
of  the  Bank  of  the  United  States,  on  the  27th  of  October,  1820,  at 
Philadelphia,  passed  the  following  resolution,  to  wit :  *  Whereas  it 
appears,  by  the  report  of  a  committee  of  the  office  of  discount  and 
deposit  at  Middletown,  that  Arthur  W.  M'Gill,  cashier  of  that  office, 
has  been  guilty  of  a  gross  breach  of  trust,  in  knowingly  suffering  over- 
drafts to  be  mcde  by  individuals ;  also  by  making  overdrafts  himself; 
therefore,  resolved,  that  A.  W.  M'Gill,  cashier  of  the  office  at  Middle- 
town,  be  and  he  is  hereby  suspended  from  office  till  the  further 
pleasure  of  the  board  be  known. 

"  On  motion,  resolved,  that  the  president  of  the  office  at  Middle- 
town  be  authorized  and  requested  to  receive  into  his  care,  from  A. 
W.  M'Gill,  the  cashier,  the  cash,  bills  discounted,  books,  papers,  and 
other  property  in  said  office,  and  to  take  such  measures  for  having 
the  duties  of  cashier  discharged  as  he  may  deem  expedient" 

Which  resolutions  were  immediately  transmitted  by  mail  to  the 
president  of  the  Middletown  office,  who  received  them  on  the  morn- 
ing of  Sunday,  the  29th  of  the  month,  but  did  not  communicate  them 
to  M'GHll  until  the  afternoon  of  the  30th,  between  the  hours  of  four 
and  five  in  the  afternoon. 

It  then  finds  that  all  the  breaches  were  incurred  before  the  30th, 
and  goes  on  to  find  ^ternatively,  so  as  to  enable  the  court  to  give 
judgment,  according  to  its  views  of  the  law,  as  between  the  parties. 
There  appear  to  have  been  various  questions  argued  in  the  court 
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below,  some  of  which  were  decided  for  the  plaintiff,  some 
[  *  514  ]  for  the  defendant ;  but  *  as  the  plaintiff  below  seeks  an 
affirmance  of  the  judgment,  and  has  not  sued  out  a  writ  of 
error,  it  follows  that  we  confine  ourselves  to  those  points  only  which 
were  decided  against  the  plaintiff  here.  These  were  two,  one  of  them 
going  to  the  whole  right  to  recover,  the  other  to  the  application  of 
the  payments  towards  the  discharge  of  the  sum  to  be  recovered 

The  first  of  these  was,  whether  the  sureties  were  not  discharged 
ipso  facto  from  further  liability,  by  the  resolution  of  the  parent  bank, 
on  the  27th ;  or  if  not  on  that  day,  then  on  the  29th,  the  day  on  which 
it  was  received  at  Middletown  by  maiL  If  discharged  on  either  of 
those  days,  it  would  follow  that  the  plaintiffs  below  could  not  have 
judgment,  since  the  finding  was  up  to  the  day  following. 

We  are  unanimously  and  decidedly  of  opinion,  that  the  ground 
assumed  by  the  defendants  below  cannot  be  maintained  What  was 
there  in  the  resolutions  of  the  paient  bank  to  discharge  the  obligors 
at  all  from  their  liability  ?  The  resolution  was  only  to  suspend,  and 
this  implies  the  right  to  restore.  The  cashier's  salary  went  on,  and 
had  the  board  rescinded  their  resolution,  what  necessity  would  there 
have  existed  for  a  redelivery  of  his  bond  ? 

But  there  is  no  necessity  for  placing  the  decision  on  this  ground, 
since,  notwithstanding  the  resolution  of  the  board  is  expressed  in  the 
present  tense,  a  future  operation  must  necessarily  be  given  it,  from  a 
cause  that  could  not  be  overcome,  the  distance  of  the  parties  from 
each  other.  Time  became  indispensable  to  giving  notice,  and  the 
day  on  which  the  communication  reached  the  president  of  the  Mid- 
dletown Bank  was  a  day  not  to  be  profaned  by  the  business  of  a 
bank.  There  was,  then,  no  obligation  to  deliver  the  notice  and  dis- 
possess the  cashier  until  the  30th,  and  the  law  makes  no  fi*actions  of 
a  day. 

The  court  below,  in  applying  the  payments,  directed  them  to  be 
deducted  from  the  penalty  of  the  bond,  and  then  gave  interest  upon 
the  balance  thus  resulting.  This,  with  the  exception  of  the  interest, 
was  the  most  favorable  application  possible  for  the  defendants  below; 
and  the  interest  on  the  balance  having  been  only  allowed  from  the 
date  of  the  suit,  and  the  sum  thus  ascertained  falling  short 
[  *  515  ]  of  the  penalty  of  the  bond,  *we  think  tiie  defendant  below 
has  nothing  to  complain  of.  It  will  be  discovered,  by  refer- 
ence to  dates,  that  the  payments  here  made  preceded  the  institution 
of  the  suit,  and,  although  made  by  the  sureties,  they  were  made  sev- 
erally, for  any  thing  that  appears  to  the  contrary  from  the  verdict 
Technically,  then,  the  judgment  to  be  entered  would  have  been  a 
judgment  for  the  penalty  of  the  bond,  and,  in  applying  the  partial 
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payment,  the  ooiirt  would  have  been  governed  by  those  principles 
which  have  been  transferred  in  practice  from  the  courts  of  equity  to 
the  courts  of  law,  in  deciding  on  what  terms  a  party  shall  be  released 
from  the  penalty  of  his  bond.  These  always  axe,  on  payment  of 
principal,  interest,  and  costs.  And  it  can  constitute  no  objection  to 
the  application  of  this  principle  to  the  case  of  these  obligors,  that  no 
interest  was  allowed  them  during  the  sh<Mrt  interval  between  the  pay- 
ment and  the  suing  out  of  the  writ,  since  the  breaches  were  incurred 
long  before,  and  interest  for  the  same  period  is  refused  to  the  bank. 
Judgment  affirmed^  with  six  per  cent,  interest. 

IS  H.  159. 


fiicHASD  Drummond,  surviviug  partner  of  Charles  Drummond,  t;. 
The  Executors  of  Georob  Prbstman. 

12  W.  615. 

A  judgment  ncorered  on  an  accoant  against  the  principal,  is  evidence  of  the  amonnt  doe 
from  htm,  to  an  action  against  a  gnarantor  of  the  account. 

*Thi8  cause  was  argued  by  the  Attorney- General  and  [  *516  ) 
Meredithj  for  the  plaintiff,  and  by  Taney  and  Donaldson^  for 
the  defendant. 

Johnson,  J.,  delivered  the  opinion  of  the  court. 

This  case  arises  on  the  following  state  of  facts:  Richard  and 
Charles  Drummond,  being  engaged  in  some  joint  mercantile  adven- 
tures, which  appear  to  have  been  carried  on  chiefly  by  Charles,  made 
consignments,  in  the  year  1803,  to  William  Prestman,  then  doing 
business  as  a  commission  merchant  in  Baltimore.  Gkorge  Prest- 
man, the  father  of  William,  thereupon  addressed  to  Charles  Drum- 
mond a  letter  of  guaranty,  in  thesis  terms :  — 

**  Baltimore,  17th  November,  1803. 
"  Captain  Charles  Drummond  : — 

"  Dear  Sir :  My  son  William  having  mentioned  to  me  that,  in 
consequence  of  your  esteem  and  Mendship  for  him,  you  have  caused 
and  placed  property  of  yours  and  your  brother's  in  his  hands  for  sale, 
and  that  it  is  probable,  from  time  to  time,  you  may  have  consider- 
able transactions  together,  on  my  part  I  think  proper,  by  this,  to 
guarantee  to  you  the  conduct  of  my  son,  and  shall  hold  myself  lia- 
ble, and  do  hold  myself  liable,  for  the  faithful  discharge  of  all  his 
engagements  to  you,  both  now  and  in  future." 

•  The  connection  in  business  was  kept  up  between  the  [  •  517  J 
Dram  Tionds  and  William  Prestman,  until  Charles's  death. 
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after  which  Richard,  who  resided  in  Norfolk,  came  up  to  Baltimore, 
to  adjust  the  accounts  of  the  concern  with  William,  and  thenrec^eived 
from  him  an  account,  stated  as  between  him  and  Charles  Dram- 
mond, on  which,  after  some  corrections,  which  appear  on  the  face  of 
the  account,  the  balance  is  struck,  for  which  this  suit  is  instituted. 

This  account  commences  with  an  acknowledgment  of  a  balance 
due  the  Drummonds,  in  November,  1804,  and  brings  down  their  trans- 
actions to  December  20, 1805. 

Upon  this  account,  a  suit  was  instituted  against  William  Frest' 
man,  in  1806,  in  the  name  of  Richard,  survivor  of  Richard  and 
Charles  Drammond,  and  a  judgment  confessed.  William  Prestman 
was  dead  at  the  time  of  the  trial  of  this  cause. 

This  suit  is  now  instituted  upon  the  letter  of  guaranty ;  and  the 
declaration,  after  setting  out  the  letter  and  the  subsequent  transac- 
tions with  William,  demands  the  sum  acknowledged  due  upon  the 
account  stated. 

Upon  the  trial,  the  plaintiff  gave  in  evidence  the  letter  of  guaranty, 
the  account  stated  by  William,  parol  evidence  of  subsequent  acknowl- 
edgments of  its  correctness,  and  the  record  of  recovery  upon  that  ac- 
count, in  which  he  confesses  judgment  to  Richard,  as  survivor  of 
Richard  and  Charles  Drummond,  also  parol  evidence  conducing  to 
prove  the  joint  dealings  of  the  Drummonds. 

In  the  progress  of  the  trial,  the  defendants  took  exception  to  the 
admission  in  evidence  of  the  record  of  recovery  against  William.  The 
court  overraled  the  exception,  and  it  went  to  the  jury ;  but  the  court 
refused  to  grant  a  prayer  of  the  plaintiff,  that  they  would  instruct  the 
jury  that,  upon  the  whole  evidence, he  was  entitled  to  a  verdict;  and 
to  this  refusal  the  bill  of  exceptions  is  taken,  upon  which  the  princi- 
pal question  in  this  cause  arises. 

As  evidence  was  permitted  to  go  to  the  jury,  conducing  to  prove 
as  well  the  copartnership  between  Richard  and  Charles  Drummond, 
as  the  balance  due  by  William  Prestman,  and  the  interest  of  Richard 
in  that  balance,  it  follows  that  the  refusal  of  the  court  to 
[  *  518  ]  give  that  instruction  could  *only  have  been  upon  the 
ground  that  the  guaranty  did  not  cover  this  demand;  and 
this,  accordingly,  has  been  the  principal  question  made  in  argument 

It  is  contended  that  the  correct  constraction  of  this  guaranty  will 
exclude  a  copartnership  debt ;  that,  in  its  language  and  import,  it  is 
confined  to  liabilities  to  be  incurred  by  William  to  Charles  or  Rich- 
ard severally,  or  to  Charles  individually,  and  cannot  be  extended  to 
a  copartnership  interest  under  a  trade  ostensibly  carried  on  as  be* 
tween  Charles  solely  and  William. 

We  have  considered  thb  question  attentiyely,  and  are  unanimouii 
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in  the  opinion  that  the  guaranty  may  well  be  constraed  to  cover  the 
joint  trade  of  Charles  and  Richard  An  interest  of  Richard  is  ex- 
pressly contemplated  by  the  guaranty,  and  the  language  of  the  letter 
seems  more  naturally  adapted  to  a  joint  than  a  several  interest.  For, 
a  concern  being  represented  in  the  person  of  any  one  of  its  members, 
the  nse  of  the  pronoun  of  the  second  person  is  naturally  suggested 
and  familiarly  resorted  to  when  we  address  ourselves  to  an  individual 
of  the  concern.  This  court  is  not  called  upon  to  decide  whether  the 
words  might  not  also  be  correctly  applied  to  an  individual  interest  as 
well  ad  a  joint  concern.  It  is  enough,  for  the  purposes  of  this  action, 
if  they  will  cover  the  latter. 

It  is  a  rule,  in  expounding  instruments  of  this  character, ''  that  the 
words  of  the  guaranty  are  to  be  taken  as  strongly  against  him  as  the 
sense  will  admit."  But  it  is  not  necessary  to  test  this  letter  by  any 
canon  of  the  law  of  guaranty  more  rigid  than  the  first  and  most  gen- 
eral, to  wit,  "  that  no  party  shall  be  bound  beyond  the  extent  of  the 
engagement  which  shall  appear  from  the  expression  of  the  guaranty 
and  the  nature  of  the  transaction."  There  is  nothing  on  the  face  of 
the  letter  which  holds  out  the  idea  of  a  connection  between  William 
and  the  Drunmionds,  exclusively  in  their  individual  capacity.  The 
object  is  to  throw  business  into  the  hands  of  the  guarantee's  son,  and 
it  cocdd  not  have  been  inconsistent  with  this  idea  to  guarantee  a 
joint  trade  as  well  as  an  individual  trade.  The  grammatical  con- 
stmction  of  the  language  will  sanction  this  idea,  and  the  nar 
tore  and  object  of  the  guaranty  favors  it.  If  it  be  *  conceded  [  •  619  ] 
that  there  is  a  latent  ambiguity  on  the  face  of  the  instru- 
ment, that  ambiguity  might  well  be  explained  by  the  objects  of  the 
instrament  and  the  circumstances  attending  its  origin.  We  ore 
therefore  of  opinion  that  the  court  erred  in  refusing  the  instruction 
as  prayed,  and  for  that  reason  the  judgment  must  be  reversed,  and 
a  venire  fcudas  de  novo  awarded. 

Bat,  as  is  the  practice  of  this  court,  where  questions  present  them- 
selves on  the  record,  and  are  argued,  upon  which  the  same  cause  may 
possibly  be  brought  back  here,  the  court  has  also  considered  the  ques- 
tion whether  the  record  of  the  judgment  between  this  plaintiff  and 
William  was  properly  admitted  in  evidence. 

On  this  subject  it  is  necessary  to  observe  that  it  was  not  set  up  as 
a  plea  in  bar,  nor  as  a  decision  conclusive  of  the  right  of  the  party  to 
recover  in  this  action.  There  was  evidence  in  the  cause  to  estabUsh 
'he  defendant's  guaranty,  and  the'  balance  acknowledged  by  Wil- 
iiam ;  also,  evidence  conducing  to  prove  the  joint  trade  carried  on  by 
Charles  and  Bichard  Drummond,  through  the  hands  of  Charles,  with 
William.  This  record  was  certainly  competent  to  prove  a  fact  which 
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every  judgment  is  competent  to  prove  between  any  partiea,  to  wit, 
that  such  a  Judgment  was  obtained  between  certain  parties  in  a  cer- 
tain cause  of  action.  It  was  also  evidence  to  prove  that  the  caiise 
of  action  was  identically  the  same  with  the  one  on  which  this  action 
was  instituted ;  and  that,  in  that  suit,  William  Prestman  solemnly 
acknowledges  that  the  statement  made  by  him  in  favor  of  Charles 
Drummond  was  of  a  debt  really  due  on  a  joint  trade  between  Charles 
and  Richard  Drummond.  And  why  should  not  this  be  evidence 
against  George,  the  guarantee,  who  had  tendered  himself  as  security 
to  these  individuals  in  these  very  transactions  ? 

We  are  perfectly  aware  of  the  rule  that  he  who  cannot  profit  by  a 
judgment  between  other  parties  should  not  be  damnified  by  it.  But 
here  the  application  of  the  rule  is  in  favor  of  the  admission  of  this 
record.  Suppose  the  suit  against  William  Prestman  had  gone  to  a 
jury,  and  a  verdict  obtained  against  this  plaintiff,  can  there 
[  •  520  ]  be  a  doubt  *  that  the  record  would  have  been  admissible  iu 
evidence  in  favor  of  this  defendant  ? 

The  material  fact  on  this  subject  is,  that  the  liability  of  the  guar- 
antee is  dependent  upon  the  liability  of  the  principal ;  the  case,  there- 
fore, is  not  widely  different  firom  that  of  accessory  and  principal,  in 
which  the  record  of  the  conviction  of  the  principal  is  primd  facie 
evidence  against  the  accessory. 

Nor  is  it  unlike  the  case  of  Green  v.  The  New  River  Company, 
4  Term  Rep.  590,  in  which  it  was  held  that  a  judgment  against  a 
master  for  damage  firom  the  negligence  of  his  servant,  was  good  evi- 
dence against  the  servant,  in  an  action  against  him  by  the  master  for 
the  same  negligence,  the  recovery  in  the  one  case  being  dependent 
upon  that  in  the  other.  See,  also.  Stark  Ev.  188,  189.  There  the 
case  is  presented  of  a  master  suing  the  servant  for  damage  sustained 
by  the  negligence  of  the  servant.  The  questions  are,  whether  the 
master  has  been  damnified  by  the  negligence  of  the  servant,  and  to 
what  amount ;  and  the  record  of  a  judgment  against  the  master  is 
admitted  in  evidence  against  the  servant.  The  present  case,  how- 
ever, is  a  much  stronger  one.  It  seems  unique  in  its  principle,  since 
the  object  of  introducing  the  record  seems  not  so  much  to  prove  that 
a  judgment  was  obtained,  as  that  a  judgment  was  confessed.  Now, 
the  proof  of  William  P^estman's  liability  to  Drummond  was  indis- 
pensable to  Drummond's  recovery  against  the  guarantee.  But  this 
liability  might  have  been  proved  by  a  confession  in  writing,  or  even 
by  parol,  after  his  death,  if  not  b*efore ;  then  why  not  by  the  more 
solemn  act  of  confessing  it  of  record  ? 

It  is  worthy  of  remark  in  this  case,  that  the  guaranty  purports,  by 
its  terms,  to  be  something  more  than  a  mere  suretyship  for  a  debt 
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The  words  are,  I  guarantee  to  you  ^^  the  conduct  of  my  son."  It  par- 
takes, therefore,  of  the  nature  of  a  bond  given  by  a  surety  for  the 
faithful  discharge  of  a  duty ;  and  it  cannot  be  doubted  that,  in  prov- 
ing the  fact  of  a  breach  of  the  condition  of  such  a  bond,  the  con- 
fessioDs  of  the  principal,  after  his  death,  v^ould  be  evidence.  It 
would  be  difficult  to  assign  a  reason  why  his  confessions 
'should  lose  that  character  by  increasing  in  their  soleui-  [  *  521  ] 
nity. 

We  are  aware  that  there  are  cases  which  have  been  thought  to 
maintain  principles  inconsistent  with  these  doctrines.  They  are 
chiefly  collected  together  in  the  2d  voL  of  Mr.  Metcalf 's  edition  of 
Starkie's  Treatise  on  Evidence,  title  Surety. 

We  have  examined  those  cases,  and  find  some  of  them  of  very 
little  authority,  others  inapplicable  to  the  circumstances  of  the  present 
case,  and,  generally,  in  support  of  our  opinion. 

The  case  of  Dawes  et  ai.  v.  Shed  et  ai.  executors,  15  Mass.  6,  has 
no  application.  It  was  a  suit  against  the  surety  of  an  executor,  by  a 
creditor  of  the  deceased,  who  had  obtained  judgment  against  the 
executor,  and  received  payments  of  interest  upon  the  debt.  The 
question  was,  whether  this  precluded  the  surety  firom  his  plea  of  the 
act  of  limitations  of  that  State,  made  in  favor  of  executors.  The 
court  decided  that  it  did  not  preclude  him.  In  that  case,  the  record 
was  pleaded  in  bar,  and  the  decbion  given  that  it  was  not  con- 
elusive. 

In  the  case  of  Bespublica  v.  Davis,  3  Yeates,  128,  an  attempt  ap- 
pears to  have  been  made  to  introduce  a  record  for  the  purpose  of 
proving  an  admission  of  counsel  in  evidence ;  we  cannot  understand 
on  what  principle  it  was  rejected ;  but  the  suit  being  on  a  recogniz- 
ance that  one  Cobbett  should  keep  the  peace,  and  the  breach  proposed 
to  be  established  being  the  publication  of  a  libel,  parol  evidence  of 
the  confession  of  (Tobbett  was  admitted  to  prove,  against  the  surety, 
that  he  had  published  a  libeL  So  that  this  authority  would  seem  in 
favor  of  our  doctrine. 

So,  in  The  SheriflEs  of  London  v.  Tindall,  1  Esp.  Cases,  394,  which 
was  a  suit  against  the  surety  of  a  bailiff,  a  receipt  indorsed  on  a 
warrant,  in  the  handwriting  of  the  principal,  was  admitted  in  evi- 
dence, which  amounted  to  nothing  less  than  a  confession  that  the 
bailiff  had  received  a  sum  of  money,  and  ordered  the  prisoner  dis- 
charged. It  was  objected  that  the  bailiff  himself  should  be  sworn, 
but  the  judge  refused,  and  admitted  the  evidence,  declaring 
that  the  bailiff  *  was,  in  fact,  the  defendant  in  the  action.  [  *  522  ] 
This  would  go  far  to  prove,  that  even  in  William  Prestman's 
life,  the  stated  account  would  have  been  evidence  against  George ; 
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and  the  fact  of  a  judgment  being  entered  upon  it  by  confession,  conld 
not  have  been  immaterial  to  corroborate  it. 

The  case  of  Evans  et  oL  v.  Beatie,  executors,  5  Esp.  Cas.  26,  seems 
cofUrd ;  for  there,  in  a  suit  against  the  guarantee  of  one  Ck)pper,  for 
^  any  woollens  that  should  be  furnished  him  by  plaintiff,"  evidence 
was  offered  to  prove  Copper's  parol  acknowledgment  of  certain  goods 
delivered,  but  refused  on  the  ground  that  he  might  be  sworn,  and  it 
was  not  the  best  evidence  the  nature  of  the  case  would  admit  of. 

Here,  it  will  be  observed  that  the  principal  was  living ;  but  we 
must  not  be  thought  to  concur,  without  farther  consideration,  in  the 
doctrine  that  he  could  have  been  equally  sworn  for  the  one  party,  or 
compelled  to  give  evidence  for  the  other.  With  the  surety  he  had  a 
direct  interest,  and  against  the  plainti£f  it  was  equally  direct.  In  the 
present  case  the  principal  was  dead.  This  case  is  loosely  reported, 
and  attributes  some  observations  to  Lord  EUenborough  which  we 
doubt  much  the  authenticity  oL 

In  the  case  of  Higham  v,  Bldgway,  10  East.  122,  the  doctrine  on 
these  subjects  is  laid  down  with  so  much  good  sense  as  to  speak  its 
own  correctness.  It  is  to  this  effect ;  that  the  principle  to  be  drawn 
from  all  the  cases  is,  that  if  a  person  have  peculiar  means  of  knowing 
a  fact,  and  make  a  declaration  of  that  fact  which  is  against  his  inter- 
est, it  is  clearly  evidence  after  his  death,  if  he  could  have  been  ex- 
amined to  it  in  his  lifetime.  On  this  principle  it  is  that  entries  in 
receivers'  accounts  are  admitted ;  so,  also,  an  acknowledgment  by  a' 
witness  of  a  debt  to  another,  or  of  an  acquittance  of  a  debt  to  him- 
self;  because  the  individual  who  makes  the  acknowledgment  has  no 
interest  of  his  own  to  subserve,  but  does  it  to  his  own  prejudice.  In 
all  such  cases,  however,  the  evidence  is  received  with  due  caution, 
and  its  weight  must  rest  with  the  jury. 

The  most  stubborn  case  on  this  subject  that  we  have  considered  is 
that  of  Beall  v.  Beck,  reported  in  3  Harris  &  M' Henry,  242. 
[  *  523  ]  *  This  was  debt  upon  a  sheriff's  bond,  brought  against  a 
surety  in  Maryland.  The  same  plaintiflf  had  brought  suit, 
and  recovered  judgment  against  the  sheriff  for  the  same  cause  of  ac- 
tion, and  the  c^urt  refused  to  receive  the  record  of  that  judgment  in 
evidence  as  against  the  surety.  In  the  inferior  court  it  was  rejected 
on  a  division  of  opinion,  but  in  the  court  of  the  last  resort,  we  axe 
told,  the  judgment  was  affirmed. 

On  this  decision  we  can  only  remark  that  the  report  of  it  is  very 
brief  and  unsatisfactory ;  there  is  no  argument  of  counsel,  or  other 
means  of  determining  on  what  the  decision  turned.  If  the  attempt 
was  made  to  introduce  the  record  as  final  and  conclusive  against  the 
surely,  it  was  properly  rejected,  and,  in  the  absence  of  any  thing  to 
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prove  the  contrary,  we  cannot  bat  suspect  that  such  was  the  trae 
import  of  that  decision.  In  any  other  view  we  should  not  feel  satis- 
fied to  recognize  its  authority. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Harcourt  and  others  v,  Gaillard  and  others. 

12  W.  523. 

A  grant  made  by  the  British  governor  of  Florida,  after  the  declaration  of  independence, 
within  the  territory  lying  between  the  Mississippi  and  the  Chatahoachee  Rivers,  and  ^ 
tween  the  31  st  degree  of  north  latitade,  and  a  line  drawn  from  the  mouth  of  the  Yaioo 
BiTer  dne  east  to  the  Chatahoachee,  is  invalid  as  the  foundation  of  title  in  the  coorts  of  the 
United  States. 

This  cause  was  argued  by  White  and  Jkaacks^  for  the  plaintiffs, 
and  by  Coxe  and  Worthingion^  for  the  defendants. 

•  Johnson,  J.,  delivered  the  opinion  of  the  court  [  *  624  ] 

The  questions  upon  which  this  cause  turns  arose  out  of  a 
British  grant  to  the  ancestor  of  the  plaintiff,  dated  the  24th  of  Janu- 
ary, 1777. 

The  land  in  controversy  is  situated  in  that  tract  of  country  which 
lies  between  the  Mississippi  and  Chatahouchee  Rivers,  and  between 
the  31st  degree  of  north  latitude  to  the  south,  and  a  line  drawn  from 
*the  mouth  of  the  Yazoo  River,  due  east  to  the  Chatahouchee.  From 
the  earliest  times  of  the  settlement  of  North  America,  the  region  of 
territory  in  which  that  tract  of  country  is  described  was  the  subject 
of  wars  and  negotiations  with  France,  Spain,  and  Great  Britain,  un- 
til 1763,  when  Great  Britain  became  the  undisputed  proprietor  of  the 
whole,  from  the  Lakes  Maurepas  to  Ponchartrain,  and  the  Gulfs  of 
Mexico  and  Florida,  by  the  Mississippi  northwardly.  Before  that 
time  her  claim  extended  southwardly  to  the  29th  degree  of  north  lat- 
itude, as  is  evidenced  by  her  charter  to  the  lords  proprietors  of  1677 ; 
and  from  the  same  instrument  it  appears  that  she  interfered  with  the 
province  of  Louisiana,  by  extending  her  southern  line  to  the  Pacific 
Ocean.  The  country  of  Florida,  therefore,  south  of  the  29th  degree, 
was  a  conquest ;  that  north  of  the  39th  degree,  and  up  the  Missis- 
sippi, was  held  as  a  part  of  her  own  territory,  concerning  which  her 
treaties  with  France  and  Spain  only  established  a  disputed  boun- 
dary. 

On  the  7th  of  October,  1763,  the  king,  exercising  a  right  which 
was  never  questioned,  over  what  were  then  called  royal  provinces, 
issued  his  proclamation,  by  which  he  established  the  northern  boun- 
dary of  the  Floridas  at  the  31st  degree  of  north  latitude  from  the 
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MissisBippi  to  the  Appalachicola,  down  that  stream  to  its  conflaenoe 
with  Flint  Biver,  and  from  that  point  by  a  line  to  the  head  of  the 
St  Mary's,  and  by  that  river  to  the  sea.  And  this  was  the  line 
which,  by  treaty  of  peace,  was  established  as  the  southern  bonndaiy 
of  the  United  States.  After  the  peace,  the  United  States,  Spain, 
South  Carolina,  and  Greorgia,  succeeded  to  the  disputes  of  Great 
Britain,  France,  and   Spain,  relative  to  the  same  tract  of  conn- 

try. 
[  •  525  ]  •  The  original  title  of  South  Carolina,  under  the  grant 
to  the  lords  proprietors,  was  unquestionable ;  and  she  coa- 
tended  that  she  had  never  been  legally  devested  of  soil  or  sovereignty. 
Georgia  founded  her  claim  on  the  commissions  u^  her  governor, 
Wright,  which  comprised  within  its  jurisdiction  the  territory  in 
question ;  and  the  United  States  claimed  it  as  a  conquest  from  the 
British  province  of  West  Florida ;  while  Spain  insisted  that  it  was 
a  part  of  Louisiana  or  Florida,  and,  as  such,  ceded  to  her  by  the 
treaty  of  1783.  Finally,  South  Carolina,  by  the  treaty  of  Beaufort, 
relinquished  her  claim  to  Georgia,  and  the  United  States  settled  her 
claim  by  taking  a  cession  from  Georgia  of  the  land  in  controversy  ; 
so  that,  at  present,  the  claims  of  the  United  States,  of  the  State  of 
South  Carolina,  and  of  Georgia,  have  become  united  in  the  general 
government. 

The  grant  to  Harcourt,  it  will  be  perceived  from  its  date,  was  sub« 
sequent  to  the  declaration  of  independence,  and  within  the  acknowl-^ 
edged  limits  of  the  United  States ;  it  therefore  involves  the  question 
whether  such  a  grant  can  be  valid ;  a  question  which  would  have 
been  involved  in  less  difficulty,  if  the  United  States  had  never  set 
up  the  claim  of  conquest.  That  ground  would  admit  the  original 
right  of  the  governor  of  West  Florida  to  grant,  and  if  so,  his  ri^t 
to  grant  might  have  continued  in  force  until  the  treaty  of  peac^ ;  and 
the  grant  in  that  case  to  Harcourt  might  have  had  extended  to  it  the 
benefit  of  those  principles  of  public  law  which  are  applicable  to  ter- 
ritories acquired  by  conquest ;  whereas,  the  right  set  up  by  South 
Carolina  and  Georgia  deny  all  power  in  the  grantor  over  the  soil ;  the 
question  which  they  present  is  one  of  disputed  boundaries,  within 
which,  the  power  that  succeeds  in  war  is  not  obliged  to  recognize 
as  valid  any  acts  of  ownership  exercised  by  his  adversary. 

There  are  several  reasons  for-  putting  the  claim  of  the  United 
States  out  of  the  question.  -  She  has  abandoned  it,  and  it  is  very 
dear,  could  never  have  sustained  it  The  very  ground  on  which  she 
denied  the  capacity  of  Spain  to  conquer,  or  take  by  cession,  the  ter- 
ritory on  the  Mississippi,  was  fatal  to  the  pretensions  set 
[  *  526  ]  up  by  her  against  Georgia  and  South  *  Carolina,  to  wit 
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that  Spain  could  not  acquire  by  conquest  a  territory  within  the  limits 
claimed  by  an  ally  in  the  war. 

But  there  was  another  reason.  There  was  no  territory  within  the 
United  States  that  was  daimed  in  any  other  right  than  that  of  some 
one  of  the  confederated  States ;  therefore,  there  could  be  no  acquisi- 
tion of  territory  made  by  the  United  States  distinct  from  or  inde- 
pendent of  some  one  of  the  States. 

We  are  then  refeired  to  the  belligerent  rights  of  South  Carolina 
and  Greorgia;.  and  it  is  immaterial  to  the  question  here,  to  which  of 
those  States  the  territory  appertained.  Each  declared  itself  sovereign 
and  independent,  according  to  the  limits  of  its  territory,  and  both 
extended  their  claims  of  territory  to  the  31st  parallel  of  north  latitude. 
There  is  no  evidence  that  either,  at  that  time,  had  acquiesced  in  the 
extension  of  the  territory  of  Florida  beyond  that  line. 

The  facts  upon  which  the  right  of  tl;^e  governor  of  Florida  to  issue 
grants  beyond  the  31st  degree  of  north  latitude  rested  are  these : 
After  the  proclamation  of  1763,  the  board  of  trade  of  Oreat  Britain, 
which,  at  that  time,  had  the  affairs  of  the  colonies  committed  to 
them,  passed  a  resolution,  of  the  date  of  March,  1764,  in  which  they 
advise  the  king  to  extend  the  limits  of  West  Florida  up  to  a  line 
drawn  from  the  mouth  of  the  Yazoo,  east  to  the  Chatahouchee.  It 
does  not  appear  that  the  king  ever  made  an  order  adopting  this  recom- 
mendation. No  proclamation  was  issued  in  pursuance  of  it ;  but  it 
appears  that,  from  that  time,  the  commissions  to  the  governors  of 
West  Florida  designated  that  line  to  the  northern  limit  of  that  prov- 
ince ;  notwithstanding  which,  Governor  Wright  continued  to  preside 
over  Georgia,  under  his  commission  of  1763,  which  embraced  in  its 
limits  the  whole  of  that  country,  bounded  south  by  the  3l8t  degree 
of  north  latitude.  Thus  stood  the  rights  of  the  parties  at  the  com- 
mencement of  the  Revolution ;  and  when,  by  the  treaty  of  peace,^  the 
southern  boundary  of  the  United  States  was  fixed  at  the  ancient 
boundary  of  South  Carolina  or  Georgia,  (it  matters  not  which,) 
Georgia  insisted  on  that  line  as  the  Umit  which  she  was  entitled  to, 
and  which  she  had  laid  claim  to  when  she  declared  herself  indepen- 
dent ;  or  which  the  United  States  had  asserted  in  her  behalf  in  the 
Declaration  of  Independence.  But  as  there  had  been  noth- 
ing very  unequivocal  *  done  at  the  time  of  the  declaration  [  *527  ] 
of  independence,  as  to  designating  the  limits  of  the  United 
States,  it  is  still  contended  that  the  tract  of  country  in  which  the 
grant  lies  had  been  legally  separated  from  Georgia  before  the  Revolu- 
tion, and  attached  to  West  Florida ;  and  that,  therefore,  a  grant  by 
the  governor  of  the  latter  province  was  valid,  if  made  at  any  time 
previous  to  the  treaty  of  peace. 

1  S  StetB.  at  Laige,  SO. 
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Two  questions  here  oocnr,  first,  whether  this  separation  had  taken 
effect  by  any  valid  act;  and,  secondly,  if  it  had,  whether  it  made  any 
difference  in  the  case  upon  international  principles. 

On  both  these  points  we  are  of  opinion  that  the  law  is  against  the 
validity  of  this  grant.  It  is  true  that  the  power  of  the  crown  was  at 
that  time  admitted  to  be  very  absolute  over  the  limits  of  the  royal 
provinces ;  but  there  is  no  reason  to  believe  that  it  had  ever  been 
exercised  by  any  means  less  solemn  and  notorious  than  a  public 
proclamation.  And  although  the  instrument  by  which  Georgia 
claimed  an  extension  of  her  limits  to  the  northern  boundary  of  that 
territory,  was  of  no  more  authority  or  solemnity  than  that  by  which 
it  was  supposed  to  have  been  taken  from  her,  it  was  otherwise  with 
South  Carolina.  Her  territory  had  been  extended  to  that  limit  by,  a 
solemn  grant  from  the  crown,  to  the  lords  proprietors,  from  whom,  in 
fact,  she  had  wrested  it  by  a  revolution,  even  before  the  rights  of  the 
proprietors  had  been  bought  out  by  the  crown. 

But  this  is  not  the  material  fact  in  the  case ;  it  is  this,  that  this  limit 
was  claimed  and  asserted  by  both  of  those  States  in  the  Declaration 
of  Independence,  and  the  right  to  it  was  established  by  the  most 
solemn  of  all  international  acts,  the  treaty  of  peace.  It  has  never 
been  admitted  by  the  United  States  that  they  acquired  any  thing  by 
way  of  cession  from  Great  Britain,  by  that  treaty.  It  has  been 
viewed  only  as  a. recognition  of  preexisting  rights,  and  on  that  prin- 
ciple, the  soil  and  sovereignty  witiiin  their  acknowledged  limits  were 
as  much  theirs  at  the  declaration  of  independence  as  at  this  hour. 
By  reference  to  the  treaty,  it  will  be  found  that  it  amounts  to  a  sim- 
ple recognition  of  the  independence  and  the  limits  of  the  United 
States,  without  any  language  purporting  a  cession  or  relin- 
[  *528  ]  quishment  of  *  right,  on  the  part  of  Great  Britain.  In  the 
last  article  of  the  treaty  of  Ghent,^  will  be  found  a  provision 
respecting  grants  of  land  made  in  the  islands  then  in  dispute  be- 
tween the  two  States,  which  affords  an  illustration  of  this  doctrine. 
By  that  article,  a  stipulation  is  made  in  favor  of  grants  before  the 
war,  but  none  for  those  which  were  made  during  the  war. 

And  such  is  unquestionably  the  law  of  nations.  War  is  a  suit 
prosecuted  by  the  sword ;  and  where  the  question  to  be  decided  is 
one  of  original  claim  to  territory,  grants  of  soil  made  flagrante  beUo 
by  the  party  that  fails,  can  only  derive  validity  from  treaty  stipula^ 
tions.  It  is  not  necessary  here  to  consider  the  rights  of  the  con- 
queror in  case  of  actual  conquest ;  since  the  views  previously  pre- 
sented put  the  acquisition  of  such  rights  out  of  this  case. 

The  remaining  question  is  whether  the  parties  plaintiffii  have  been 
established  in  their  rights  by  any  act  or  treaty  of  the  United  States. 

1  8  Stats,  at  Large,  218. 
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The  treaty  of  peace  contains  no  stipulation  in  their  favor.  Nor 
does  the  treaty  with  Greorgia,  since  all  the  reservations  there  made 
in  favor  of  British  or  Spanish  grants,  and  inchoate  titles,  are  ex- 
pressly confined  to  the  case  of  actual  settlers.  But  the  spontaneous 
boun^  of  the  United  States  has  gone  further,  and  confirmed  a  great 
variety  of  questionable  titles,  emanating  fix>m  British  and  Spanish 
authority. 

Is  this  one  of  the  titles  embraced  within  the  provisions  of  the  stat- 
utes passed  upon  this  subject?     It  is  obvious  that  it  is  not. 

It  is  true  that  the  act  of  the  3d  of  March,  1803,^  although  making 
no  express  provision  in  favor  of  British  or  Spanish  grants  unaccom- 
panied with  possession,  does  seem  to  proceed  upon  the  implication 
that  they  are  valid ;  recognizing  the  principle  that  a  change  of  sover- 
eignty produces  no  change  in  individual  property,  yet  it  imputes  to 
ihem  only  a  modified  validity,  since  by  the  5th  section  it  imposes  a 
positive  necessity  upon  the  proprietors  to  record  such  grants,  and 
makes  expressly  void  all  the  rights  claimed  under  the  first  three 
sections  of  that  act,  or  the  Georgia  treaty,  if  the  duty  so  im- 
posed be  not  complied  with.  And  with  regard  to  all  *  other  [  *  529  ] 
evidences  of  title  not  recorded  in  the  time  limited,  declares 
that  they  shall  never  be  admitted  in  evidence  against  any  grant 
derived  from  the  United  States. 

The  first  section  of  the  Supplementary  Act  of  27th  of  March,  1804,' 
extends  the  time  for  recording  British  grants,  and  vests  in  the  board 
of  commissioners  a  power  of  examining  and  confirming  the  claims 
to  be  filed  under  its  provisions,  as  extensive  as  that  given  by  the  pre- 
vious act  over  the  rights  claimed  under  the  cession  from  Greorgia,  or 
the  first  three  sections  of  that  act. 

But  the  grant  to  Harcourt  appears  neither  to  have  beep  recorded, 
nor  passed  upon  by  the  commissioners ;  it  has,  therefore,  nothing  to 
claim  from  the  bounty  of  the  United  States ;  and  that  provision  in 
the  5th  section  of  the  act  of  1803,  which  forbids  its  being  received  in 
evidence  as  against  American  grants,  would  certainly  have  operated 
against  it  in  any  case  clearly  within  the  provisions  of  that  act  Here, 
it  is  contended  that  the  court  anticipated  the  question  and  rejected 
the  grant,  before  it  was  possible  that  the  question  could  arise,  whether 
the  same  land  had  passed  under  an  American  grant. 

On  this  subject  it  must  be  observed  that  neither  of  the  acts  of 
1803  or  1804  contains  an  express  recognition  of  the  validity  of  any 
British  grants  beside  those  which  were  accompanied  with  possession; 
and,  for  that  reason,  coming  within  the  Georgia  treaty,  and  those 
"which  should  be  confirmed  by  the  commissioners  under  the  first  sec- 

1  2  StatB.  at  Lai^,  229.  9  lb.  SOd. 
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tion  of  the  act  of  1804,  with  regard  to  which  there  seems  to  be  a  very 
general  power  given  to  that  board.  All  others  must  rest  upon  their 
validity  according  to  the  principles  of  the  modem  law  of  nations. 
Upon  these  principles  it  has  been  shown  that  the  grant  to  Harconrt 
was  invalid,  and,  if  so,  it  was  not  admissible  as  evidence  to  sustain 
the  plaintiff's  action  mider  any  circumstances.  The  rule,  therefore, 
applies  to  this  case  that  a  plaintiff  must  recover  by  the  strength  of 
his  own  title,  not  the  weakness  of  his  adversary's ;  for  which  reason, 
we  think  the  grant  was  properly  rejected,  and  that  the  judgment 
below  must  be  affirmed,  with  costs. 

6  P.  691;  12  P.  410,  657;   U  P.  853 ;  19  H.  S98. 


Henderson,  Plaintiff  in  Error,  v.  Poindexter's  Iasseb,  Defendant 

in  ESrrcMr. 

12  W.  530. 

Spanish  grants  made  after  the  treaty  of  peace  of  1782,  between  the  United  States  and  Great 
Britain,  within  the  territory  east  of  the  River  Mississippi,  and  north  of  a  line  drawn  finom 
that  river,  at  the  Slat  degree  of  north  latitude,  east  to  the  middle  of  the  Riyer  Appalachioolay 
have  no  intrinsic  validity,  and  the  holders  must  depend  for  their  titles  exclusively  on  the 
laws  of  the  United  States. 

Ko  Spanish  grant,  made  while  the  eonntry  was  wrongfully  occupied  by  Spain,  can  be  Talid, 
unless  it  was  confirmed  by  the  compact  between  the  United  States  and  the  State  of 
Georgia,  of  the  24th  of  April,  1802,  or  haa  been  laid  before  the  board  of  commissionem 
constituted  by  the  act  of  congress  of  the  3d  of  March,  1803,  (2  Stats,  at  Laige,  229,)  and 
of  March  27,  1804,  (2  Stats,  at  Large,  303.) 

This  cause  was  argued  by  Webster  and  Ooxey  for  the  plaintiff  in 
error,  and  by  Ogden^  for  the  defendant  in  error 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 
This  is  .a  writ  of  error  to  a  judgment  rendered  in  the  court  of  the 
United  States  for  the  district  of  Mississippi,  in  an  ejectment  brought 
by  the  defendant  in  error. 

Gteorge  Poindexter,  the  lessor  of  the  plaintiff,  claimed  title  to  the 
premises  in  controversy,  by  virtue  of  several  patents  regularly  issued 
to  him  under  the  laws  of  the  United  States.  If  the  lands  were,  at 
the  time,  grantable,  his  title  is  unquestionable.  Consequently,  the 
case  depended,  in  the  district  court,  on  the  title  of  the  defendant  in 
that  court.  Under  several  opinions  given  by  the  judge  to  the  jury,  to 
which  bills  of  exceptions  were  taken,  a  verdict  was  found 
[  *531  ]  *for  the  plaintiff  in  ejectment,  the  judgment  on  which  has 
been  brought  before  this  court  The  case  must  depend  on 
the  correctness  of  the  opinions  given  by  the  district  judge ;  but,  as 
those  opinions  bring  the  title  of  the  defendant  in  ejectment  before 
this  court,  the  case  will  be  best  understood  by  taking  a  general  view 
of  the  principles  on  which  that  title  stands. 
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The  defendant  gave  in  evidence  a  grant  from  the  government  of 
Spain  for  1,000  acres  of  land,  bearing  date  on  the  20th  of  June,  1795, 
with  a  plat  and  certificate  of  survey  annexed ;  under  which  grant  he 
claimed  so  much  of  the  land  in  controversy  as  it  covered.  He  also 
ofifered  in  evidence  a  duly  certified  copy  of  a  certificate  of  survey  and 
patent  issued  thereon  to  David  Pannell,  for  500  acres,  the  residue  of 
the  premises  in  controversy ;  the  certificate  by  the  Spanish  surveyor- 
general,  Carlos  Trudeau,  dated  the  25th  of  March,  1795,  and  the 
patent  issued  December  7,  1797,  by  Manuel  Grayoso,  the  Spanish 
governor  of  West  Florida,  with  a  deed  of  release  and  confirmation 
from  David  Pannell  to  him,  dated  January  19,  1820.  It  was  ad- 
mitted that  the  originals  of  the  plat  and  certificate  of  survey,  and  of 
the  patent  thereon,  of  which  copies  were  ofiered,  were  not  iD  his  pos- 
session, nor  under  his  control.  These  papers  were  rejected,  and  a 
bill  of  exceptions  was  taken  to  the  opinion  rejecting  them. 

The  defendant  also  read  the  deposition  of  Tessias,  to  prove  the 
feumess  of  the  grants  under  which  he  claimed,  and  that  they  were 
regularly  issued  by  the  proper  officers  of  the  Spanish  government,  at 
the  time  they  bear  date  respectively.  To  rebut  this  testimony,  the 
idaintiif  in  ejectment  produced  a  letter  of  instructions  found  among 
the  papers  of  William  Atcheson,  deceased,  the  deputy  surveyor,  by 
whom  the  lands  in  controversy  were  surveyed.  This  letter  was 
directed  to  William  Atcheson,  and  was  proved  to  be  in  the  hand- 
writing of  William  Dunbar,  who  is  also  dead,  and  who  was  proved 
to  be  the  principal  surveyor  of  the  district  of  Natchez,  under  whom 
Atcheson  acted.  The  signature  appears  to  have  been  torn  off.  This 
paper  tended  to  show  that  the  surveys  and  grant  were  not  made  at 
the  time  they  bear  date,  but  afterwards.  •  The  defendant 
objected  *  to  its  admission,  but  his  objection  was  overruled,  [  *  532  ] 
and  to  this  opinion,  also,  he  took  an  exception. 

The  defendant  prayed  the  court  to  instruct  the  jury  — 

1.  If  they  should  find  that,  at  the  time  of  the  sale  by  the  United 
States,  of  the  premises  in  question,  the  defendant  was  in  full  posses- 
sion thereof,  under  an  adverse  title  or  color  of  title,  such  sale  was 
void,  and  passed  no  title  on  which  the  plaintiff  could  recover. 

2.  If  they  should  find  that  the  defendant,  and  those  under  whom 
he  claimed,  had  the  uninterrupted  and  quiet  adverse  possession  of 
the  premises,  claiming  under  a  Spanish  title  legally  and  fully  exe- 
cuted, prior  to  October  27,  1795,  under  which  the  possession  was 
originally  taken,  that  the  plaintiff  cannot  recover. 

3.  If  the  jury  should  find  that,  on  the  20th  of  June,  1795,  a  patent 
emanated  from  the  Spanish  government  to  Joseph  Pannell,  under 
whom  the  defendant  claimed,  then  such  patent  constituted  a  good 
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title  in  the  grantee  and  those  claiming  under  him,  although  the 
grantee  was  not,  on  the  27th  of  October,  1795,  an  actual  resident  of 
the  territory  ceded  by  Georgia  to  the  United  Staties. 

4.  If  the  jury  should  believe  that  Joseph  Pannell,  under  whom 
the  defendant  claimed,  on  or  before  the  27th  of  October,  1795,  was  a 
resident  of  the  said  territory,  and  that  he  claimed  the  premises  in 
controversy  by  virtue  of  a  Spanish  patent  legally  and  fully  executed 
prior  to  that  day,  the  defendant  is  entitled  to  a  verdict. 

5.  That  the  paper  purporting  to  be  a  copy  of  the  articles  of 
agreement  between  Joseph  Pannell  and  Francis  Poussett,  dated 
September  20, 1796,  was  competent  testimony  to  prove  any  fact  in 
controversy  between  the  parties  in  this  suit 

6.  If  the  jury  should  be  of  opinion  that  the  date  attached  to  the 
paper  purporting  to  be  the  instructions  from  William  Dunbar  to 
William  Atcheson,  is  an  interpolation  or  forgery,  in  such  case  they 
shall  disregard  it  altogether. 

7.  In  this  action  of  ejectment,  after  a  long  and  continued  posses* 
sion  of  thirty  years,  on  the  part  of  the  defendant  and  those  under 

whom  he  claims,  under  title  or  color  of  title,  the  jury  are 
[  *533  ]  authorized  to  presume  that  it  had  a  legal  *  origin,  and  was 

legally  continued  in  the  defendant  and  those  under  whom 
he  claims,  in  the  absence  of  satisfactory  proof  to  the  contrary. 

8.  If  the  jury  should  believe  that  the  survey  made  by  William 
Atcheson,  in  September,  1795,  was  made  at  the  time  it  purports  to 
bear  date,  that  then,  and  in  such  case,  it  will  constitute  an  instrument 
of  a  higher  and  superior  nature  to  the  instrument  purporting  to  be 
private  instructions  from  said  Dunbar  to  said  Atcheson,  for  the  pur« 
pose  of  proving  the  residence  of  the  said  Pannell  at  that  time. 

9.  That  if,  on  the  whole  matter,  the  jury  should  have  a  reasonable 
doubt,  then  their  verdict  should  be  for  the  defendant. 

The  court  granted  the  4th>  6th,  7th,  and  9th  prayers,  but  refused 
the  1st,  2d,  3d,  5th,  and  8th,  to  which  refusal  the  counsel  for  the 
defendant  excepted. 

In  argument,  two  general  questions  have  been  made. 

1.  Is  the  title  set  up  by  the  plaintiff  in  error  under  the  Spanish 
government,  sufficient  in  itself  to  protect  his  possession  ? 

2.  Has  it  been  recognized  and  confirmed  by  the  United  States  ? 
1.  The  first  point  has  been  argued  very  elaborately,  and  with  deep 

research.  The  court  will  not  enter  into  the  reasoning  of  the  partiesi 
but  will  state  the  result  of  an  attentive  consideration  of  that  reasoning. 
It  is  undoubtedly  true,  that  the  exact  boundary  line  between  the 
southern  British  colomes  and  Florida,  was  never  adjusted  while 
that  province  remained  in  possession  of  Spain.     Each  crown  claimed 
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territory  which  had  been  granted  by  the  other,  and  was  settled  by  its 
subjects.  Florida  was  at  length  ceded  to  Great  Britain ;  after  which, 
the  31st  degree  of  north  latitude  was,  by  the  proclamation  of  1763, 
established  as  the  dividing  line  between  that  province  and  Georgia. 
The  crown,  however,  was  in  the  habit  of  changing  the  limits  of  the 
colonies ;  and,  though  we  complained  of  the  manner  in  which  this 
branch  of  the  prerogative  was  exercised,  we  did  not  resist  it  In  con- 
sequence of  a  recommendation  of  the  board  of  trade,  the  limits  of 
Florida  were  supposed  to  be  extended,  as  appears  by  the 
commissions  to  *  its  governor,  so  as  to  comprehend  the  land  [  *  634  ] 
in  controversy.  This  was  the  state  of  things  when  the  war 
of  our  Revolution  commenced.  In  its  progress  Spain  took  part  in  it, 
and  reconquered  Florida.  At  the  treaty  by  which  that  war.  was  ter^ 
minated,  (Jreat  Britain  acknowledged  the  United  States  to  be  free, 
sovereign,  and  independent,  and  treated  with  them  as  such.  Their 
boundaries  were  particularly  described,  so  as  to  comprehend  the  land 
in  controversy.  The  preliminary  articles  of  peace  between  the 
United  States  and  Great  Britain  were  signed  at  Paris  on  the  30th  of 
November,  1782.*  But  these  articles  were  provisional,  and  were  not 
to  take  effect  until  terms  of  peace  should  be,  agreed  upon  between 
Great  Britain  and  France.  On  the  20th  of  January,  1783,  prelimi- 
nary articles  of  peace  were  signed  between  Great  Britain  and  France, 
and  between  Great  Britain  and  Spain.  In  the  treaty  with  Spain, 
the  Floridas  were  ceded  to  that  power  without  any  description  of 
boundary. 

The  United  States  continued  to  assert  a  claim  to  the  31st  degree 
of  north  latitude,  while  Spain  maintained  perseveringly  her  preten- 
sions to  extend  further  north.  This  was  the  subject  of  long  and  fruit- 
leas  discussion  between  the  two  governments,  which  was  terminated 
by  the  treaty  signed  at  San  Lorenzo  el  Real,  on  the  27th  day  of  Oc- 
tober, 1795.2  By  this  treaty,  "  the  high  contracting  parties  declare 
and  agree,  that  the  southern  boundary  of  the  United  States,  which 
divides  their  territory  from  the  Spanish  colonies  of  East  and  West 
Florida,  shall  be  designated  by  a  line  beginning  on  the  River  Missis- 
sippi, at  the  northernmost  part  of  the  31st  degree  of  latitude  north  of 
the  equator,  which  from  thence  shall  be  drawn  due  east  to  the  mid- 
dle of  the  Biver  Appalachicola,  or  Catahouchee ;  thence,"  &c.  This 
treaty  declares  and  agrees  that  the  line  which  was  described  in  the 
treaty  of  peace  between  Great  Britain  and  the  United  States  as  their 
sonthem  boundary,  shall  be  the  line  which  divides  their  territory  from 
East  and  West  Florida, 
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The  article  does  not  import  to  be  a  cession  of  territory,  but  the 
adjustment  of  a  controversy  between  the  two  nations.  It  is  un- 
derstood as  an  admission  that  the  right  was  originally  in  the  United 

States.  Nor  is  there  any  thing  extraordinary  in  this  admis- 
[  *535  ]  sion.     The  negotiations  were  all  *  depending  at  the  same 

time  and  the  same  place.  That  between  the  United  States 
and  Great  Britain  was  first  completed  and  signed;  it  must  have 
been  communicated  to  France,  and,  of  course,  was  known  to  Spain; 
in  it  the  southern  boundary  of  the  United  States  was  accurately  de- 
fined. The  subsequent  cession  of  the  Floridas  to  Spain  contained 
no  description  of  boundaries.  Great  Britain  could  not,  without  a 
breach  of  faith,  cede  to  Spain  what  she  had  acknowledged  to  be  the 
territory,  of  the  United  States.  No  general  words  ought  to  be  so 
construed.  We  think  that  Spain  ought  to  have  understood  the  ces- 
sion, and  must  have  understood  it  as  being  made  only  to  the  extent 
that  Britain  might  rightfully  make.  This  opinion  is  confirmed  by  a 
subsequeni;  part  of  the  same  article,  which  respects  the  troops,  &c^ 
of  either  party  in  the  territory  of  the  other.  It  is  in  these  words : 
"And  it  is  agreed  that,  if  there  should  be  any  troops,  garrisons,  or  set- 
tlements of  either  party  in  the  territory  of  the  other,  according  to  the 
above-mentioned  boundaries,  they  shall  be  withdrawn  from  the  said 
territory  within  the  term  of  six*  months  after  the  ratification  of  this 
treaty,  or  sooner  if  it  be  possible ;  and  that  they  shall  be  permitted 
to  taiie  with  them  all  the  goods  and  effects  which  they  possess." 

It  has  been  very  truly  urged  by  the  counsel  for  the  defendant  in 
error,  that  it  is  the  usEige  of  all  the  civilized  nations  of  the  world, 
when  territory  is  ceded,  to  stipulate  for  the  property  of  its  inhab- 
itants. An  article  to  secure  this  object,  so  deservedly  held  saored  in 
the  view  of  policy  as  well  as  of  justice  and  humanity,  is  always  re* 
quired,  and  is  never  refused.  Had  Spain  considered  herself  as  ceding 
territory,  she  could  not  have  neglected  a  stipulation  which  every  sen- 
timent of  justice  and  of  national  honor  would  have  demanded,  and 
which  the  United  States  could  not  have  refused.  But  instead  of 
requiring  an  article  to  this  effect,  she  has  expressly  stipulated  for  the 
withdrawal  of  the  settlements  made  within  what  the  treaty  admits 
to  be  the  territory  of  the  United  States,  and  for  permission  to  the 
settlers  to  bring  their  property  with  them.  We  think  this  an  unequiv- 
ocal  acknowledgment,  that  the  occupation  of  that  territory  by  Spain 

was  wrongful;  and  we  think  the  opinion  thus  clearly  indi- 
[  *536  ]  cated  was  supported  *by  the  state  of  facts.    It  follows  that 

Spanish  grants  made  after  the  treaty  of  peacci  can  have  no 
intrinsic  validity,  and  the  holders  must  depend  for  their  titles  on  the 
laws  of  the  United  States.  We  proceed}  then,  to  inquire  into  the 
rights  of  the  plaintiff  in  error  under  those  laws. 
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The  first  act  to  which  our  attention  has  been  directed,  is  that  by 
which  Georgia  ceded  her  western  territory  to  the  United  States, 
That  act  provides :  "  That  all  persons  who,  on  the  27th  day  of  Octo- 
ber, 1795,  were  actual  settlers  within  the  territory  thus  ceded,  shall 
be  confirmed  in  all  the  grants  legally  and  fully  executed  prior  to  that 
day,  by  the  former  British  government  of  West  Florida,  or  by  the 
government  of  Spain." 

On  the  3d  of  March,' 1803,  vol.  3,  s.  546,^  congress  passed  "An  act 
regolating  the  grants  of  land,  and  provided  for  the  disposal  of  the 
lands  of  the  United  States  south  of  the  State  of  Tennessee." 

The  first  section  enacts  that  any  person  or  persons  "  who  were  resr 
ident  in  the  Mississippi  territory  on  the  27th  day  of  October,  1795, 
and  who  had,  prior  to  that  day,  obtained,  either  from  the  British  gov- 
ernment of  West  Florida  or  from  the  Spanish  government,  any  war- 
rant or  order  of  survey  for  lands  lying  within  the  said  territory,  to 
which  the  Indian  title  had  been  extinguished,  and  which  were,  on 
that  day  actually  inhabited  and  cultivated  by  such  person  or  persons, 
or  for  his  or  their  use,  shall  be  confirmed  in  their  claims  to  such  lands, 
in  the  same  manner  as  if  their  titles  had  been  completed." 

This  section  places  those  persons  who  had  obtained  a  warrant  or 
order  of  survey  on  the  27th  of  October,  1795,  on  equal  ground  with 
those  whose  titles  were  completed,  provided  the  Indian  title  was 
extinguished,  and  provided  also  the  land  claimed  was  actually  inhab- 
ited and  cultivated,  either  by  the  person  claiming  title,  or  by  some 
other  for  his  use. 

The  second  section  provides  for  those  who  did,  on  that  day  of  the 
year  1797,  when  the  Mississippi  territory  was  finally  evacuated  by 
the  Spanish  troops,  actually  inhabit  and  cultivate  a  tract  of 
land  in  that  country ;  and  the  third  •section  gives  a  preemp-  [  •537  ] 
tion  to  those  who  did  actually  inhabit  and  cultivate  a  tract 
of  land  at  the  time  of  passing  the  act. 

The  4th  section  enacts  that  two  land-offices  shall  be  established 
for  the  disposal  of  the  lands  of  the  United  States  in  the  Mississippi 
tirritory,  one  in  the  county  of  Adams,  and  the  other  in  the  county 
of  Washington;  and  the  5th  directs  "that  every  person  claiming 
lands  by  virtue  of  any  British  grant,  or  of  the  first  three  sections  of 
the  act,  or  of  the  articles  of  agreement  and  cession  between  the 
United  States  and  the  State  of  Greorgia,  shall,  before  the  last  day 
of  March,  in  the  year  1804,  deliver  to  the  register  of  the  land-office 
within  whose  district  the  land  may  be,  a  notice  in  writing,  stating 
the  nature  and  extent  of  his  claims,  together  with  a  plat  of  the 
tract  or  tracts  claimed  ;  and  shall  also,  on  or  before  that  day,  deliver 
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to  the  said  register,  for  the  purpose  of  being  recorded,  every  grant, 
order  of  survey,  and  conveyance  or  other  written  evidence  of  his 
claim,  and  the  same  shall  be  recorded,"  &c. ;  "  and  if  such  person 
shall  neglect,"  &c.,  ^  all  his  right,  so  far  as  the  same  is  derived  from 
the  above-mentioned  articles  of  agreement,  or  from  the  Gist  three  sec- 
tions of  this  act,  shall  become  void,  and  forever  thereafter  be  barred." 
The  6th  section  directs  the  appointment  of  two  boards  of  com- 
missioners, for  the  purpose  of  ascertaining  the  right  of  persons 
claiming  the  benefit  of  the  articles  of  agreement  and  cession  be- 
tween the  United  States  and  the  State  of  Greorgia,  or  of  the  first 
three  sections  of  the  act  One  of  these  boards  was  to  take  cogni- 
zance of  claims  to  lands  lying  west  of  Pearl  River,  and  the  other  of 
claims  to  lands  lying  east  of  that  river.  Each  board  was  empow- 
ered to  hear  and  determine,  and  decide,  in  a  summary  manner,  all 
matters  respecting  such  claims  within  their  respective  districts  ;  and 
their  determination,  so  far  as  relates  to  any  rights  derived  from  the 
articles  of  agreement  with  Georgia,  and  from  the  first  three  sections 
of  the  act,  was  declared  to  be  final.  The  act  proceeds  to  direct  that 
each  board  may  appoint  a  clerk,  ^  whose  duty  it  shall  be  to  enter  in 
a  book  to  be  kept  for  that  purpose,  perfect  and  correct  minutes  of 
the  proceedings,  decisions,  meetings,  and  adjournments  of 
[  "SSS  ]  the  boards,  together  with  the  •evidence  on  which  such  de- 
cisions are  made  ;  which  books  and  papers,  on  the  dissolu- 
tion of  the  boards,  shall  be  transmitted  to  and  lodged  in  the  office 
of  the  secretary  of  state.  The  commissioners  are  directed  to  grant 
certificates  to  all  persons  in  whose  favor  decisions  shall  be  made, 
which  certificates  are  to  be  recorded  by  the  register  of  the  land-oflice, 
and  amount,  in  all  cases  where  grants  have  been  made,  to  a  com- 
plete relinquishment  on  the  part  of  the  United  States ;  and,  where 
grants  have  not  been  made,  entitle  the  party  to  receive  one  from  the 
United  States. 

A  supplemental  act  was  passed,  in  March,  1804,  which  prolonged 
the  time  until  the  last  day  of  November  in  that  year,  for  giving  the 
notice  prescribed  by  the  fifth  section  of  the  original  act,  to  the  reg- 
ister of  the  land-office,  of  claims  to  lands  lying  west  of  Pearl  lUver, 
for  the  purpose  of  being  recorded.  This  act  provides  that  in  cases 
of  a  complete  British  or  Spanish  grant,  it  shall  not  be  necessary  for 
the  claimant  to  have  any  other  evidence  of  his  claim  recorded  except 
the  original  grant  or  patent,  together  with  the  warrant  or  order  of 
survey,  and  the  plot  The  3d  section  enacts,  "  that  when  any  Span- 
ish grant,  warrant,  or  order  of  survey  shall  be  produced  to  either  of 
the  said  boards,  for  lands  which  were  not,  at  the  date  of  the  instru- 
ment or  within  one  year  thereafter,  inhabited,  cultivated,  or  occupied 
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by  or  for  the  use  of  the  grantee,  or  whenever  either  of  the  said  boards 
shall  not  be  satisfied  that  such  grant,  warrant,  or  order  of  survey  did 
issue  at  the  time  when  the  same  beai^  date,  the  said  commissioners 
shall  not  be  bound  to  consider  such  grant,  warrant,  or  order  of  sur< 
vey  as  conclusive  evidence  of  the  title,  but  may  require  such  other 
proof  of  its  validity  as  they  may  deem  proper ;  and  the  said  boards 
shall  make  a  full  report  to  the  secretary  of  the  treasury,  to  be  by  him 
laid  before  congress  for  their  final  decision,  of  all  claims  grounded  • 
on  such  grants,  &c.,  as  may  have  been  disallowed  by  the  said 
boards,  on  Suspicion  of  their  being  antedated  or  otherwise  fraud- 
ulent" 

It  is  contended  by  the  plaintiff  in  error  that  these  several  acts 
confirm  the  titles  of  all  those  who  held  lands  under  the  Spanish  gov- 
ernment,  by  virtue  of  grants  or  orders  of  survey  which  were 
made  with  good  faith  prior  to  the  27th  day  of  *  October,  in  [  *  539  ] 
the  year  1795.  The  defendant  in  error  maintains  that  they 
confirm  the  titles  of  those  only  who  were  actual  settlers  of  the  Mis- 
sissippi territory  anterior  to  that  day. 

It  is  admitted  that  the  State  of  Georgia,  in  its  act  of  cession,  has 
stipulated  for  those  only  who  were  actual  settlers  on  the  27th  of 
October,  1795,  and  who  held  grants  legally  and  fully  executed  at 
that  time. 

The  first  section  of  the  act  of  1803  comprises  incomplete  titles 
only,  and  does  not  extend  to  those  which  were  comprehended  in  the 
act  of  cession.  It  is,  in  terms,  limited  to  actual  settlers ;  and  no 
person  who  was  not  an  actual  settler  can  claim  under  that  act.  The 
silence  observed  by  congress  respecting  grants  fully  executed,  coun- 
tenances the  opinion  that  the  articles  of  agreement  between  the 
United  States  and  Georgia  were  supposed  to  be  in  themselves  a 
confirmation  of  the  titles  of  those  who  were  within  the  words  of  the 
instrument.  But  as  the  legislature  was  making  provision  for  the 
sale  of  the  vacant  lands  within  the  ceded  territory,  it  was  deemed 
necessary  to  ascertain  the  particular  lands  which  were  appropriated. 
The  6th  section  of  the  act,  therefore,'  requires  that  every  person 
having  such  claims  shall,  before  the  last  day  of  March,  in  the  year 
1804,  deliver  a  notice  in  writing,  specifying  the  extent  of  his  claims, 
to  the  register  of  the  land-office,  together  with  his  title  papers,  that 
they  may  be  recorded.  On  failure,  his  title,  so  far  as  it  is  derived 
from  the  first  three  sections  of  the  act,  or  firom  the  articles  of  agree- 
ment with  Georgia,  shall  become  void ;  nor  shall  such  title  paper 
^  be  considered  or  admitted  as  evidence  in  any  court  of  the  United 
States,  against  any  grant  derived  firom  the  United  States." 
So  far  as  titles  were  derived  firom  the  act  itself,  no  person  could 
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complain  of  this  restriction.  It  was,  however,  a  very  rigorous  law  as 
respected  those  who  were  protected  by  the  articles  of  agreement  of 
Greorgia. 

This  act  certainly  contains  no  confirmation  of  Spanish  titles,  ex- 
cept of  those  which  were  held  by  persons  who  were  actual  settlers 
at  the  time  prescribed  in  the  law  itself.  It  provides  for  the  sale  of 
all  the  miappropriated  lands,  and  establishes  a  tribunal  with  po^w^er 
to  decide  on  all  titles. 

The  language  of  the  act  of  the  27th  of  March,  1804,  is 
[  *  540  ]  *  less  explicit.  It  declares,  '<  that  persons  clsAming  lands 
in  the  Mississippi  territory,  by  virtue  of  any  British  or 
Spanish  grant,  or  by  virtue  of  the  first  three  sections  of  the  act  to 
which  this  is  a  supplement,  or  of  the  articles  of  agreement  and  ces- 
sion with  the  State  of  Georgia,  may,  after  the  last  day  of  March,  in 
the  year  1804,  and  until  the  last  day  of  November  then  next  follo^^r- 
i^g>  give  notice  in  writing  of  their  claims  to  the  register  of  the  land 
office,  for  the  lands  lying  west  of  Pearl  River,  and  have  the  same 
recorded,  in  the  manner  prescribed  by  the  5th  section  of  the  act  to 
which  this  is  a  supplement" 

The  defendant  in  error  contends  that,  although  the  descriptive 
words  of  the  act  apply  generally  to  persons  claiming  lands  under 
British  or  Spanish  grants,  they  ought  to  be  confined  to  the  actual 
settlers  of  the  country.     This  construction  rests  chiefly  on  the  argu- 
ment that  the  act  of  1804  is  a  mere  supplement  to  the  act  of  1803 ; 
that  the  two  laws  ought  to  be  construed  together ;  that  their  great 
object  is  to  quiet  possession,  and  that  the  main  purpose  is  to  give  a 
longer  time  for  recording  claims  to  lands  lying  west  of  Pearl  River- 
There  is,  we  think,  great  difficulty  in  maintaining  this  construction. 
It  has  been  observed,  and  the  observation  has  great  weight,  that  all 
British  and  Spanish  grants  held  by  persons  who  were  actual  inhab- 
itants of  the  country,  on  the  27th  of  October,  1795,  were  protected 
by  the  articles  of  agreement  with  the  State  of  Georgia.     Yet  these 
persons  are  enumerated  in  the  act  as  constituting  a  distinct  class  of 
claimants  not  provided  for  in  that  compact.     The  inference  is  very 
strong  that  congress  must  have  supposed  there  was  such  a  class. 
The  concluding  words  of  the  section  indicate  the  same  idea.     They 
are,  "  and  the  powers  vested  by  law  in  the  commissioners  appointed 
for  the  purpose  of  ascertaining  the  claims  to  lands  lying  west  of 
Pearl  River,  shall,  in  every  respect,  extend  and  apply  to  claims  which 
may  be  made  by  virtue  of  this  section  ;  and  the  same  proceedings 
shsdl  thereupon  be  had  as  are  prescribed  by  the  act  aforesaid,  in  rela- 
tion to  claims  which  shall  have  been  exhibited  on  or  before  the  last 
day  of  March,  in  the  year  1804/* 
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*This  language  we  think  adapted  to  new  claims,  as  well  [  *541  ] 
as  to  a  prolongation  of  the  time  in  which  claims  may  be 
recorded,  as  the  preparatory  step  to  laying  them  before  the  commis- 
sioners. It  is  observable,  too,  that  the  5th  section  of  the  act  of  1803 
mentions  British,  but  not  Spanish  grants.  They  are  comprehended 
in  that  class  of  claims  which  were  confirmed  by  the  articles  of  agree- 
ment with  Greorgia.  The  act  of  1803  contemplates  no  Spanish 
grant  that  was  not  protected  by  those  articles.  The  act  of  1804, 
however,  introduces  Spanish  with  British  grants,  and  places  them 
together,  as  forming  a  class  of  cases  not  provided  for  in  the  compact 
with  Georgia.  We  cannot  suppose  that  the  legislature  would  have 
changed  its  language,  and  have  introduced  the  words  Spanish  grants, 
with  directions  that  they  should  be  recorded,  and  laid  before  the 
commissioners,  if  nothing  existed  to  which  the  words  would  be 
appiicable. 

The  language  of  the  3d  section,  also,  indicates  an  opinion  that 
persons  not  inhabitants  of  the  country  on  the  27th  of  March,  1795| 
might  be  entitled  to  land  under  a  Spanish  grant,  warrant,  or  order  of 
survey.  It  provides  for  the  case  of  a  claim  to  land  which  was  not, 
at  the  date  of  such  grant,  &c,  or  within  one  year  thereafter,  in- 
habited, cultivated,  or  occupied  by  or  for  the  use  of  the  grantee. 
Now,  land  might  be  inhabited,  cultivated,  or  occupied,  for  the  use  of 
a  grantee  who  was  not  himself  an  inhabitant  of  the  country,  or 
might  be  occupied  by  himself  within  one  year  after  the  date  of  the 
grant,  though  not  so  occupied  on  the  27th  of  October,  1795.  The 
act  goes  on  to  provide  that,  in  such  case,  or  whenever  the  com- 
missioners shall  not  be  satisfied  that  the  grant,  &c.,  issued  at  the 
time  it  bears  date,  such  grant,  &c.,  shall  not  be  conclusive  evidence 
of  the  title.  This  language  might  certainly  justify  the  implication 
that  congress  supposed  the  commissioners  might  establish  titles  in 
favor  of  non-residents. 

The  decision  of  the  commissioners  against  them  is  not  to  be  final 
They  are  to  be  reported  to  the  secretary  of  the  treasury,  to  be  by  him 
laid  before  congress  for  the  final  decision  of  that  body. 

On  the  28th  of  February,  1809,'  congress  appears  to  have  acted 
on  this  report  An  act  was  then  passed  directing  the 
*  lands,  the  claims  to  which  had  been  disallowed  by  the  [  *542  ] 
commissioners,  to  be  sold  in  the  same  manner  as  other 
public  lands.  The  same  act  reserves  the  right  of  the  Spanish  claim- 
ant to  institute  lus  suit  in  the  highest  court  of  law  or  equity  in  the 
said  territory,  for  the  recovery  of  the  land,  within  one  year  after  it. 

■  2  Slats,  at  Laige,  5S6. 
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shall  have  been  sold  by  the  United  States.  K  he  shall  fail  to  sue 
within  the  time  limited,  his  right  to  sue  shall  be  forever  barred.  The 
2d  section  makes  the  decision  of  such  cause  to  depend  entirely  on 
the  claimant's  proving  that  the  survey  was  made  before  the  27th  of 
October,  1795,  and  on  the  fairness  of  the  transaction ;  and  the  3d 
section  declares  parol  evidence  to  be  admissible. 

This  act  relates  solely  to  those  claims  which  were  laid  before 
the  commissioners,  and  disallowed. 

The  patent  under  which  the  plaintiff  in  error  claims  the  tract  of 
1,000  acres,  appears  to  have  the  following  indorsements  on  it :  — 

"  Entered  on  record  at  Natchez,  in  the  county  of  Adams,  Missis- 
sippi territory,  in  lib.  B,  foL  149  a  150,  this  second  day  of  April, 
A.  D.  1801.  John  Henderson,  Recorder.^ 

"  Landr  Office  west  of  Pearl  River. 
''  This  plat,  certificate,  and  letters-patent,   are   recorded  in  the 
register's  book  B,  of  written  evidences  of  claims,  foL  621,  &c. 

<<  Examined  and  corrected  by         J.  Girault,  Translators^ 

The  plat  and  certificate  of  survey,  and  patent  for  500  acres, 
appear  to  have  been  registered  in  the  land-office  west  of  Pearl 
River,  on  the  26th  of  March,  1804. 

The  patent  for  this  last  survey  gives  no  additional  title,  because 
it  was  granted  after  the  authority  of  Spain  over  the  country  had 
ceased.  It  does  not  appear  that  either  of  these  title  papers  was  laid 
before  the  board  of  commissioners. 

There  is  certainly  some  difficulty  in  construing  these  acts  of  con- 
gress. It  is  not  easy  to  resist  the  conviction  that  the  government  has 
legislated  on  the  idea  that  Spanish  titles  might  be  valid, 
[  •  543  ]  though  held  by  persons  who  were  not  *  residents  of  the 
country  on  the  27th  of  October,  1795.  Yet  no  law  has,  in 
express  terms,  imparted  this  validity  to  them.  The  act  of  1804 
allows  them  to  be  recorded,  and  to  be  laid  before  the  commissioners, 
to  be  decided  on  by  them.  It  goes  further,  and  seems  to  point  the 
attention  of  the  commissioners  to  the  fairness  of  the  claim,  rather 
than  to  the  residence  of  the  claimant.  The  certificate  of  the  board 
in  favor  of  the  claimant  is  conclusive  against  the  United  States. 
Their  determination  against  him  is  to  be  reported  to  the  secretary 
of  the  treasury,  in  order  to  be  laid  before  congress ;  and  this  determi- 
nation is  to  be  founded  on  the  opinion  that  the  document  of  title  is 
antedated  or  otherwise  fraudulent.  When  congress  acts  on  this 
report,  no  absolute  decision  is  made  agednst  the  rejected  claims,  but 
the  claimant  is  allowed  time  to  assert  his  title  in  a  court  of  law  or 
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equity.  These  provisions  are  scarcely  to  be  reconciled  with  the  idea 
that  no  Spanish  grant  could  be  valid,  if  made  to  a  non-resident  of 
the  territory.  It  would  seem  as  if  the  commissioners  might  have 
taken  cognizance  of  such  a  claim,  might  have  decided  in  its  favor, 
and  that  such  a  decision  would  have  been  conclusive. 

But,  we  repeat,  that  there  is  no  act  of  congress  expressly  confirm- 
ing such  titles,  and  that  they  derive  no  validity  from  any  other 
sonrce. 

The  whole  legislation  on  this  subject  requires  that  every  title  to 
lands  in  the  country  which  had  been  occupied  by  Spain,  should  be 
laid  before  the  board  of  commissioners.  The  motives  for  this  regu- 
lation are  obvious ;  and  as  the  titles  had  no  intrinsic  validity,  it  was 
opposed  by  no  principle.  Claimants  could  not  complain  if  the  law 
which  gave  validity  to  their  claims  should  also  provide  a  board  to 
examine  their  fairness,  and  should  make  the  validity  depend  on  their 
being  laid  before  that  board.  The  plaintiff  in  error  has  failed  to  bring 
his  case  before  the  tribunal  which  the  legislature  had  provided  for  its 
examination,  and  has  therefore  not  brought  himself  within  the  law. 
No  act  of  congress  applies  to  a  grant  held  by  a  non-resident  of  the  ter- 
ritory in  October,  1795,  which  has  not  been  laid  before  the  board  of 
commissioners.  It  is  true  that  no  act  has  declared  such 
grants  void;  but  the  legislature  has  ordered  the  lands  to  *be  [  *  544  ] 
sold  which  were  not  appropriated  in  a  manner  recognized 
by  law,  and  the  land  in  controversy  is  of  that  description. 

If  this  view  of  the  subject  be  correct,  no  Spanish  grant  made 
while  the  country  was  wrongfully  occupied  by  Spain,  can  be  valid 
unless  it  was  confirmed  by  the  contract  with  Georgia,  or  has  been 
laid  before  the  board  of  commissioners. 

This  opinion  is  decisive  of  every  point  on  which  the  court  gaye 
an  opinion,  so  far  as  respects  title. 

The  first  bill  of  exceptions,  taken  by  the  plaintiff  in  error,  is  to  the 
rejection  of  a  duly  certified  copy  of  a  certificate  of  survey,  and  a 
patent  issued  thereon  by  the  Spanish  governor  of  West  Florida,  in 
December,  1797. 

The  patent  was  properly  rejected,  because  Spain  no  longer  occu- 
pied the  territory,  and  the  authority  which  had  been  exercised,  in 
fact,  by  the  Spanish  government,  had  ceased.  The  order  and  cer- 
tificate of  survey  were  properly  rejected,  because  they  were  not  con- 
firmed by  the  first  three  sections  of  the  act  of  1803,  and  had  never 
been  laid  before  the  board  of  commissioners. 

The  papier  dated  the  19th  of  October,  1796,  purporting  to  be 
private  instructions  firom  William  Dunbar,  the  principal  surveyor  of 
the  district  of  Natchez,  to  William  Atchison,  the  deputy  who  made 
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the  surveys  for  the  land  in  controversy,  was  admitted  to  rebut  the 
testimony  of  a  witness  whose  deposition  had  been  taken  to  prove 
that  the  Spanish  title  papers  were  fair,  and  were  correctly  dated. 
This  paper  was  admitted,  because  it  related  to  the  official  duties  of 
the  deputy,  was  found  among  his  papers  after  his  death,  and  was 
proved  to  be  in  the  handwriting  of  his  principal,  who  was  also  dead. 
Doubts  are  entertained  by  some  of  the  judges  respecting  the  pro- 
priety of  its  admission.  But  this  is  a  question  whicli  we  think  it 
unnecessary  to  decide,  because  the  grant  not  having  been  laid  before 
the  board  of  commissioners  could  not  have  availed  the  defendant 
in  the  court  below,  who  did  not  bring  himself  within  the  reservation 
of  the  cession  from  Georgia. 

The  plaintiff  in  error,  after  the  testimony  had  been  laid  before  the 
jury,  prayed  the  court  to  instruct  them  on  several  points  of 
[  •  645  ]  law  which  grew  out  of  it.   The  first  of  these,  *  which  was  re- 
fused, questioned  the  validity  of  a  grant  made  by  the  United 
States  for  land  occupied  at  the  time  under  color  of  an  adverse  title. 
There  can  be  no  doubt  of  the  correctness  of  rejecting  this  proposition. 

The  2d,  3d,  and  5th  points,  which  the  court  was  prayed  to  state  as 
law  to  the  jury,  depend  on  the  position  that  residence  in  the  country 
on  the  27th  of  October,  1795,  was  not  necessary  to  the  validity  of  the 
title  set  up  by  the  defendant  in  that  court  As  the  title  had  not  been 
laid  before  the  board  of  commissioners,  and  as  residence  was  indis- 
pensable to  the  validity  of  a  claim,  supported  by  the  act  of  'cession 
fifom  Georgia,  we  think  these  instructions  were  properly  refused. 

The  8th  was  unimportant  to  the  case  in  the  view  which  this  court 
has  taken  of  it  If  the  question,  whether  the  survey,  purporting  to 
bear  date  in  September,  1795,  was  really  made  on  that  day,  or  was 
antedated,  had  been  the  question  to  be  decided  by  the  jury,  as  it 
would  have  been  had  this  paper  been  laid  before  the  board  of  com- 
missioners, the  court  did  right  in  refusing  to  grant  this  prayer.  It 
seems  to  request  the  court  to  say  that,  in  deciding  on  the  verity  of  a 
paper  alleged  to  be  fraudulent,  the  paper  itself  is  entitled  to  more 
credit  than  the  parol  testimony  which  impeaches  it,  though  the  law 
declares  parol  testimony  to  be  admissible. 

On  the  other  pointSy  the  court  gave  the  instruction  asked  by  the 
plaintiff  in  error. 

We  think  the  plaintiff  in  error  has  neither  brought  himself  within 
the  articles  ef  agreement  between  the  United  States  and  the  State 
of  Georgia,  nor  within  the  acts  of  congress ;  and  that  the  judgment 
of  the  district  court  must  be  affirmed,  with  costs. 

I  P.  94;  6  P.  691;  II  P.  351 ;  12  P.  410,657;  U  P.  853;  3  H.  212,750;  6  H.  SI ;  9  H.  155; 

10  H.  627. 
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Farther  explanation  of  the  decree  of  this  court,  in  S.  C.  10  W.  56,  and  11  W.  413. 

The  Africans  captured,  except  those  restored  to  the  Spanish  claimants,  to  be  delivered  tc  the 

United  States,  absolntelj  and  nnconditionallj,  without  the  precedent  pajmcnt  of  expenses. 
No  judgment  or  decree  can  be  rendered  directly  against  the  United  States  for  ooeta  and 

expenses. 
The  fees  and  compensation  to  the  marshal,  for  keeping  &c.,  captured  Africans,  where  his 

fees  or  compensation  are  chaiigeable  to  the  United  States,  are  to  be  paid  out  of  the  treas 

UTj,  upon  a  certificate  of  the  amount,  to  be  made  hj  the  court,  or  one  of  the  judges. 

This  canse  was  argaed  by  the  Attorney- Oeneral  and  JC?y,  for  the 
appellants,  and  by  Berrien^  C.  J.  IngersoU^  and  Wilde,  for  the  respon- 
dents. 

Trimble,  J.,  delivered  the  opinion  of  the  court 

This  case  having  been  before  this  court,  and  a  decree  rendered 
therein  at  February  term,  1835,  and  again  brought  up  and  an  ex- 
planatory decree  made  therein,  at  February  term,  1826,  the  reports 
of  the  case  in  10  W.  66,  and  11  W.  413,  are  referred  to  for  the 
general  history  of  its  facts  and  circumstances,  and  for  the  princi- 
ples settled  in  it  by  the  former  decrees  of  this  court  The  case  was 
remanded  to  the  circuit  court,  with  directions  to  make  a 
•  final  disposition  of  the  controversy  between  the  parties,  [  •  547  ] 
pursuant  to  the  principles  of  the  decrees,  of  1825  and  1826, 
of  this  court 

The  circuit  court,  in  order  to  enable  it  to  decree  finally  in  the  case, 
directed  the  register  to  take  and  report  an  account  of  the  costs,  and 
also  of  the  expenses  of  keeping,  maintaining,  &c.,  of  the  Africans, 
by  the  marshal,  and  which  account  was  accordingly  reported.  Excep- 
tions were  filed  to  the  report  by  both  the  Portuguese  and  Spanish 
claimants. 

The  circuit  court  also  caused  proofs  to  be  taken  for  the  purpose  of 
identifying  individually  the  Africans  to  be  delivered  to  the  Spanish 
claimants,  as  directed  by  the  decree  of  1826. 

Thus  circumstanced,  the  case  came  on  for  final  hearing  before  the 
circuit  court  The  court  decreed  that  the  Portuguese  claimant 
should  not  be  made  liable  for  costs,  or  any  proportion  of  the  expenses 
and  charges  of  the  marshal  for  maintaining,  &c,  the  Africans  ;  and 
being  of  opinion  that  thirty-nine  of  the  Africans  were  sufficiently 
identified  by  proof,  as  being  the  property  of  the  Spanish  claimants, 
directed  the  thirty-nine  Africans,  so  identified,  to  be  delivered  to  the 
Spanish  claimants,  upon  their  paying  a  proportion  of  the  costs  and 
expenses  reported  by  the  registrar,  in  the  ratio  of  the  number  of 
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Africans  delivered,  to  the  whole  number ;  and  the  circuit  court  was 
further  of  opinion  that  the  residue  of  the  Africans  not  directed  to  be 
delivered  to  the  Spanish  claimants,  should  be  delivered  to  the  United 
States,  to  be  disposed  of  according  to  law;  but,  on  the  question 
whether  they  shall  be  delivered  absolutely,  or  on  condition  of  pay- 
ment of  the  balance  of  the  expenses  which  will  remain  unsatisfied 
after  charging  the  Africans  adjudged  to  the  Spanish  claimants  in 
their  due  ratio,  the  judges  of  the  circuit  court  being  divided  in  opin- 
ion, ordered  this  difference  of  opinion  to  be  certified  to  this  court. 

The  case  comes  up  on  this  certificate  of  division,  and  also  upon  an 
appeal  prayed  by  the  district  attorney  on  behalf  of  the  United  States, 
and  allowed :  "  From  so  much  of  the  said  final  order  of  the  circuit 
court  as  relates  to  the  apportionment  among  the  several  parties,  of 
the  costs  and  expenses,  in  the  preservation,  maintenance, 
[  *  548  ]  *  and  custody  of  the  said  Africans,  and  of  the  costs  and 
expenses  of  the  various  proceedings  which  have  been  had  in 
relation  to  the  said  Africans,  and  also  from  so  much  of  said  order  as 
decrees  thirty-nine  of  the  said  Africans  to  the  Spanish  claimants.'' 

We  will  first  consider  the  question  arising  upon  the  certificate  of 
division  of  opinion  between  the  judgfes  of  the  circuit  court 

It  appears,  from  the  opinion  delivered  by  the  circuit  court  and 
from  the  registrar's  report,  that,*  in  making  up  that  report  as  to  the 
amount  of  expenses,  sixteen  cents  per  diem  was  allowed  the  marshal 
for  the  custody,  maintenance,  &c.,  of  the  Africans ;  and  the  Spanish 
claimants  were  charged,  as  a  condition  precedent,  with  the  propor- 
tion of  expenses  of  the  marshal,  after  this  rate,  in  the  ratio  of  the 
number  of  Africans  to  be  delivered  to  them.  The  residue  of  the  mar- 
shal's expenses,  at  the  same  rate  per  diem,  is  supposed  to  be  meant 
by  the  term  "  expenses,"  in  the  question  on  which  the  judges  were 
opposed  in  opinion ;  and  it  is  supposed  the  question  upon  which  the 
judges  were  opposed  in  opinion  was,  whether  the  Africans  not 
directed  to  be  delivered  to  the  Spanish  claimants,  should  be  delivered 
by  the  marshal  to  the  United  States,  absolutely  and  unconditionally, 
to  be  disposed  of  according  to  law,  or  whether  it  should  be  imposed 
on  the  United  States  as  a  condition  precedent  to  their  delivery,  that 
the  United  States  should  pay  to  the  marshal  his  claim  for  expenses 
at  the  rate  aforesaid,  in  the  ratio  of  the  number  of  Africans  to  be 
delivered  to  the  United  States. 

The  Spanish  claimants  have  not  appealed  from  the  decree  of  the 
circuit  court  As  the  court  had  decided  that  they  ought  to  bear 
some  proportion  of  the  expenses,  it  was  necessary,  for  the  purpose  of 
ascertaining  the  amount  which  they  were  to  pay,  to  fix  upon  some 
data  for  making  up  the  account  of  expenses,  so  far  as  related  to  them 


JANUARY   TERM,   1827.  S49 


The  Antelope.    12  W. 


Bnt  as  they  do  not  complain,  this  court  is  not  called  upon  to  decide 
whether  they  were  overcharged  or  not,  nor  to  determine  whether  the 
rate  of  sixteen  cents  per  diem  was  warranted  by  law,  as  the  circuit 
court  supposed,  so  far  as  the- Spanish  claimants  are  concerned. 
,  •  As  relates  to  the   United   States,  the  question  pro-  [  •  649  ] 
pounded  by  the  judges  of  the  circuit  court,  and  upon  which 
they  were  divided  in  opinion,  does  not  necessarily  draw  in  question 
the  data  or  rate  of  the  marshal's  allowance  for  expenses ;  but  whether 
the  payment  of  his  expenses,  at  any  rate  or  to  any  amount,  ought  to 
be  made  a  precedent  condition  to  the  delivery  of  the  Africans  to  the 
United  States.     It  may  well  be  doubted,  however,  whether  the  state 
law  does,  as  supposed  by  the  court,  authorize  the  marshal  to  charge, 
as  matter  of  right,  sixteen  cents  per  diem  for  keeping,  maintaining, 
&C.,  the  Africans;  although  it  might  furnish  some  guide,  in  an 
appeal  to  the  sound  discretion  and  justice  of  the  government,  in 
making  him  a  reasonable  compensation.     It  is  true,  the  Ist  section 
of  the  "  Act  for  providing  compensation  for  the  marshal,"  vol.  3, 
c  125,1  after  declaring  the  fees  and  compensation  to  be  allowed  the 
marshal  for  certain  enumerated  services,  &c.,  adds :  '^  For  all  other 
services  not  herein  enumerated, «uch  fees  or  compensation  as  are 
allowed  in  the  supreme  court  of  the  State  where  the  services  are 
rendered."     This  has  generally  been  construed,  and  we  think  rightly, 
to  mean,  that  where  the  services  performed  are  not  enumerated  in 
the  act  of  congress,  but  such  services  are  enumerated,  and  a  fixed 
allowance  made  therefor  in  the  state  laws,  they  shall  fix  the  rule  of 
compensation.     The  case  under  consideration  is  wholly  unprovided 
for  by  the  laws  and  usages  of  the  State.     The  Afiricans  to  be  deliv- 
ered to  the  United  States  are  neither  slaves,  in  contemplation  of 
law,  nor  prisoners  of  war,  nor  persons  charged  with  crimes.     The 
compensations  allowed  by  the  laws  of  the  State  to  sheriffs  and  jail- 
ers, in  thede  cases,  do  not,  therefore,  furnish  any  positive  rule  of  law 
or  right,  as  to  the  compensation  which  ought  to  be  allowed  the  mar- 
shal, in  the  peculiar  circumstances  attending  these  Africans.     He  is, 
DO  doubt,  entitled  to  a  reasonable  compensation ;  but  .that  must 
depend  upon  the  circumstances  of  the  case,  and  not  any  positive 
rule*     But,  be  that  as  it  may,  it  could  not  legally  enter  into  the 
judgment  and  decree  of  the  court,  so  far  as  that  judgment  or  decree 
was  to  affect  the  rights  of  the  United  States,  or  the  rights 
of  the  marshal  as  *  against  the  United  States.     It  is  a  gen-  [  *  550  ] 
eral  rule,  that  no  court  can  make  a  direct  judgment  or  de- 
cree against  tlie  United  States,  for  costs  and  expenses,  in  a  suit  to 
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which  the  United  States  is  party,  either  on  behalf  of  any  suitor  of 
any  officer  of  the  government.  As  to  the  officers  of  the  government, 
the  law  expressly  provides  a  different  mode. 

Th'e  3d  section  of  the  <<  Act  for  regulating  process,"  &c,  voL  2, 
c.  137,^  makes  provision  for  the  fees  and  compensation  to  be  allowed 
the  marshal,  similar  to  the  "  Act  for  providing  for  compensation  to 
marshals,"  &c.,  above  cited.  The  4th  section  makes  some  further 
regulations  concerning  the  fees  and  compensation  to  be  allowed 
clerks  and  marshals,  and  then  provides,  '^  that  the  same,  having  been 
examined  and  certified  by  the  court,  or  one  of  the  judges  of  it,  in 
which  the  services  shall  have  been  rendered,  shall  be  passed  in  the 
usual  manner  at,  and  the  amount  thereof  paid  out  of,  the  treasury  of 
the  United  States,"  &c. 

These  provisions  show,  we  think  incontestably,  that,  whether  the 
marshal's  fee  and  compensation  for  services  rendered  the  United 
States  be  fixed  by  some  positive  statutory  rule,  as  in  enumerated 
services,  or  depends  upon  what  is  reasonable  and  just  under  the  cir- 
cumstances of  the  case,  as  in  non-enumerated  services,  they  must  be 
certified  to  and  paid  out  of  the  treasury,  and  cannot  lawfully  consti- 
tute any  part  of  the  judgment  or*  decree  in  the  cause.  It  would, 
indeed,  be  extraordinary,  if  the  marshal,  who  is  the  servant  of  the 
government,  and  holds  possession  of  the  Africans  merely  by  its 
authority,  could  obstruct  the  operations  of  the  government  by  a  claim 
for  compensation  for  his  services.  The  laws  give  the  marshal  no  lien 
on  the  Africans  ;  and  we  can  discover  no  principle  which  will  justify 
the  court  in  creating  a  lien,  in  effect,  by  its  decree.  There  is  no 
necessity  for  such  a  proceeding. 

The  7th  section  of  "  An  act  in  addition  to  the  acts  prohibiting 
the  slave-trade,"  2  appropriates  $100,000  to  carry  the  law  into  effect. 
The  2d  section  of  the  act  authorizes  the  President  of  the  United 
States  to  make  such  regulations  and  arrangements  as  he 
[  •  651  ]  may  deem  •  expedient,  for  the  safe-keeping,  support,  and 
removal,  beyond  the  limits  of  the  United  States,  all  such 
negroes,"  &c.,  voL  5,  c  511. 

It  is  not  to  be  doubted  that,  if  a  reasonable  account  for  expenses 
were  certified  according  to  law,  arrangements  would  be  made  to 
pay  it  out  of  the  fund  appropriated  for  carrying  into  effect  the  laws 
prohibiting  the  slave-trade. 

We  are  of  opinion  it  ought  to  be  certified  to  the  circuit  court  that 
all  the  Africans  captured  in  The  Antelope,  except  those  directed  to 
be  delivered  to  the  Spanish  claimants,  should  be  decreed  to  be  deliv* 
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ered  to  the  United  States,  absolutely  and  unconditionally,  without 
the  precedent  payment  of  expenses. 

Id  that  part  of  the  case  brought  up  by  appeal,  it  is  insisted,  on 
behalf  of  the  United  States,  that  so  much  of  the  decree  of  the  cir- 
cnit  court  '^as  relates  to  the  apportionment  among  the  several  parties 
of  the  costs  and  expenses  in  the  preservation,  maintenance,  and 
custody  of  the  A£ricans,  and  the  costs  and  expenses  of  the  various 
proceedings  which  have  been  had  in  relation  to  said  Africans,"  is 
erroneous.  It  is  contended  that  these  costs  and  expenses  were  occa- 
sioned by  the  prosecution  of  a  groundless  claim  by  the  Portuguese 
and  Spanish  claimants,  and  that  they  should  have  been  decreed  to 
pay  them. 

It  may  weU  be  doubted  whether  these  questions  are  now  open  to 
discussion.  By  a  former  order  and  decree  of  the  circuit  court,  made 
before  the  former  appeals,  the  ordinary  costs  and  charges  were  regu- 
lated, and  they  were  paid  accordingly ;  that  order  is  not  now  before 
this  court  in  this  appeal  By  the  former  decree  of  the  circuit  court, 
rendered  before  the  former  appeals,  a  principle  was  established  as  to 
the  ratio  in  which  the  Spanish  and  Portuguese  claimants  should  be 
chargeable  with  the  expenses  of  maintenance,  &c.  The  principle 
was,  that  they  should  be  charged  in  the  ratio  of  the  number  of  Afi:i« 
cans  to  be  delivered  to  them  respectively. 

There  was  no  appeal  from  that  part  of  the  former  decree  of  the 
circuit  court ;  or,  if  there  was,  it  was  virtually  afiirmed  by  the  former 
decree  of  this  court 

In  the  application  of  the  principle  to  the  case  as  it  now 
*  stands,  it  seems  to  follow,  necessarily,  that  as  none  of  the  [  *  552  ] 
Africans  are  to  be  delivered  to  the  Portuguese  claimant,  he 
should  pay  none  of  the  expenses  of  keeping  them ;  and  that  the 
Spaniard  should  pay  in  the  ratio  of  thirty-nine,  the  number  to  be 
delivered*  to  him.  The  condition  of  the  Portuguese  consul,  too,  is 
very  peculiar.  Under  the  circumstances  in  which  these  Africans 
were  captured  and  brought  into  the  United  States,  it  was  his 
dnty  to  interpose  a  claim  for  part  of  them,  on  behalf  of  the  sub- 
jects of  his  Majesty,  the  king  of  Portugal.  That  claim  was  sus- 
tained in  the  district  and  circuit  courts,  and  the  general  propriety  of 
the  claim  was  also  recognized  by  the  former  decree  of  this  court,  but 
as  no  individual  Portuguese  claimant  of  the  property  appeared  before 
the  hearing  of  the  appeal,  the  claim  of  the  vice-consul  of  Portugal 
was  dismissed  on  that  ground.  It  would  be  too  much  to  visit  him 
with  the  extraordinary  expenses  under  such  circumstances,  and  he 
has  heretofore  paid  his  proportion  of  the  ordinary  expenses  of  the 
suit. 
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"We  think  there  is  no  just  ground  of  complaint,  on  the  part  of  the 
United  States,  that  the  Spanish  claimants  have  not  been  burdened 
with  more  than  a  ratable  proportion  of  the  expense  of  keeping  the 
Africans. 

It  only  remains  to  be  inquired,  whether  the  circuit  court  erred  in 
directing  thirty-nine  of  the  Africans  to  be  delivered  to  the  Spanish 
claimants. 

It  has  been  argued  that  there  is  no  credible  and  competent  evi- 
dence to  identify  them  or  any  of  them. 

We  are  not  of  that  opinion.  We  think  that,  under  the  peculiar 
and  special  circumstances  of  the  case,  the  evidence  of  identity  is 
competent,  credible,  and  reasonably  satisfactory,  to  identify  the  whole 
thirty-nine. 

It  ought  not  to  be  forgotten  that,  in  the  original  cause,  it  had  been 
established  to  the  satisfaction  of  this  court,  that  ninety-three  of  the 
Africans  brought  in  with  The  Antelope  were  the  property  of  the 
Spanish  claimants ;  but,  as  many  of  the  Africans  had  died,  it  was 
the  opinion  of  this  court  that  number  should  be  reduced  according 
to  the  whole  number  living.  The  circuit  court,  proceeding  upon  this 
principle,  fixed  the  whole  number  to  which  the  Spanish 
[  •  553  ]  claimants  *  were  entitled  at  fifty,  and  then  proceeded  to 
inquire  as  to  their  identity. 

Grondona,  who  had  been  examined  as  a  witness  in  the  original 
cause,  was  second  officer  on  board  The  Antelope,  when  the  Spanish 
Africans  were  purchased,  and  put  on  board  The  Antelope,  on  the 
coast  of  Africa, 

It  appears  that  the  Africans  captured  and  brought  in  with  The 
Antelope,  were  put  into  the  possession  of  Mr.  William  Richardson ; 
and  that  he  had  about  fifty  of  them  employed  at  work  upon  the  forti- 
fications at  Savannah ;  that  while  there,  Grondona  came  out  with 
the  marshal  for  the  purpose  of  identifying  the  Spanish  Africans;  that 
the  fifty  Africans  were  drawn  up  in  a  line;  that  Grondona  made 
signs,  and  spoke  to  the  negroes,  and  they  to  him,  and  they  generally 
appeared  to  recognize  him  as  an  acquaintance.  On  cross-examina- 
tion, he  says  he  cannot  say  that  every  one  of  the  negroes  recognized 
the  sign  made  by  the  person  accompanying  the  marshal  to  the  forti- 
fications, but  that  they  generally  did. 

The  Africans  of  The  Ajitelope  being  paraded  in  front  of  the  court- 
house, Mr.  Richardson  was  directed  by  the  court  to  point  out  emd 
.  designate,  individually,  the  Africans  who  had  worked  on  the  fortifi- 
cations, and  he  designated  thirty-four.  It  is  proved  by  Mr.  Morel, 
the  marshal,  that  Grondona  recognized  five  others,  who  were  with 
other  persons,  and  that  they  appeared  to  recognize  Grondona  as  an 
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acquaintance.     These  five  are  described  by  name,  and  pointed  out 
by  other  witnesses. 

Before  these  proofs  were  taken  in  open  court,  for  the  purpose  of 
identifying  the  Africans  claimed  by  the  Spaniards,  Grondona  had 
disappeared,  and  it  is  suggested  was  dead.  He  had,  however,  in  his 
examination  as  a  witness  in  chief  in  the  cause,  shown  that  he  was 
an  officer  on  board,  and  knew  the  Africans  belonging  to  the  Spanish 
claimants.  Grondona  and  the  Africans  both  spoke  languages  not 
understood  by  the  witnesses ;  yet  it  could  well  be  seen  by  them  that 
Grondona  and  the  Africans  knew  and  understood  each  other ;  and 
Mr.  Richardson  swears  that  many  of  them  appeared  to 
know  him  very  well,  and  that  he  claimed  them  as  *  part  of  [  •  654  ] 
the  Africans  originaUy  put  on  board  The  Antelope,  by  the 
Spanish  owners. 

We  think  this  evidence  was  sufficient,  under  the  very  peculiar  cir- 
cumstances of  this  case,  reasonably  to  satisfy  the  mind  of  the 
identity  of  thirty-nine  of  the  Africans  as  belonging  to  the  Spanish 
claimants. 

8  P.  150. 


M'Lemore,  Plaintiff  in  Error,  v,  Powell  and  others,  Defendants 

in  Error. 

12  W.  554. 

A  mere  agreement  by  the  holder  with  the  drawer  for  delay,  without  a  consideration,  and  not 
commnnicated  to  the  indorser,  does  not  discharge  the  indorser. 

This  cause  was  argued  by  White  and  Eaton^  for  the  plaintiff  in 
error,  and  by  Webster  and  Bliss,  for  the  defendants  in  error. 

•  Story,  J.,  delivered  the  opinion  of  the  court  [  *  665  ] 

This  is  a  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  district  of  West  Tennessee. 

The  original  action  was  assumpsit,  brought  by  PoweU,  Fosters, 
and  CJo.,  as  holders  of  a  bill  of  exchange,  drawn  by  one  Thomas 
Fletcher,  in  May,  1819,  at  Nashville,  upon  Messrs.  M'Neil,  Fisk,  and 
Rutherford,  at  New  Orleans,  payable  to  Thomas  Bead,  or  order,  for 
two  thousand  dollars,  in  sixty  days  after  date,  and  by  him  indorsed 
to  the  defendant,  John  C.  M'Lemore,  and  by  him  to  the  plaintiffs. 
The  bill,  upon  presentment  for  acceptance,  was  dishonored,  and  due 
notice  of  the  dishonor  was  given  to  the  defendant. 

At  the  trial,  upon  the  general  issue,  Thomas  Fletcher,  the  drawer, 
was,  under  a  release  from  the  defendant,  M'Lemore,  examined  as  a 
witness,  and,  among  other  things,  testified  that,  in  the  month  of 

30* 
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October  following  the  dishonor  of  the  bill,  "  one  of  the  plaintiib  ap- 
plied to  him,  at  Nashville,  for  the  money  on  the  bill,  and  threatened  to 
sue  immediately  if  an  arrangement  was  not  made  to  pay  the  bill 
The  witness  then  proposed  to  the  plaintiff,  if  he  would  indulge  him 
four  or  five  weeks,  he  would  himself,  to  a  certainty,  pay  the  bilL  To 
this  the  plaintiff  agreed,  and  told  the  witness  he  was  going  to  Louis- 
ville, Kentucky,  and  would  return  by  Nashville  about  the  expiration 
of  that  time,  and  would  receive  said  payment  Since  said  time  the 
witness  has  never  seen  said  plaintiff."  The  witness  further  testified 
that  the  defendant  was  an  accommodation  indorser  for  him  on  the 
bill ;  that  the  plaintiff  told  him  that  the  bill  would  be  left  with  a  Mr. 
Washington,  at  Nashville ;  that  he  expected  he  would  himself  be  at 
that  place  at  the  time  agreed  on,  but  that,  if  he  did  not  come,  he 
would  give  the  instructions  to  Mr.  Washington,  by  letter,  what  to  do 
if  the  witness  did  not  pay  at  the  expiration  of  the  time  agreed  on. 
It  did  not  appear  that  any  consideration  was  paid  or  stipulated  for 
this  delay ;  and  no  suit  was  commenced  until  after  this  period  had 
elapsed.  The  district  judge  instructed  the  jury  that  if  they  believed 
the  conversation  above  stated  amounted  to  no  more  than  an  agree- 
ment that  a  suit  should  not  be  brought  for  four  or  five  "weeks,  and 

that  no  premium  or  consideration  was  given  or  paid,  or  to 
[  •  556  ]  be  paid  by  Fletcher,  the  indorsers  were  not  discharged  ;*  that 

an  agreement  for  giving  day  must  be  an  obligatory  contract, 
for  a  consideration  which  ties  up  the  hands  of  the  creditor,  and  dis- 
ables him  from  suing,  thereby  affecting  the  interests  and  rights  of  the 
indorser ;  that  the  indorser  has  a  right  to  require  and  demand  of  the 
creditor  to  bring  a  suit  against  the  drawer,  and  if  he  has  disabled 
himself  from  bringing  a  suit,  by  a  contract  for  a  consideration,  he  has 
thereby  released  the  indorser ;  and  that,  if  the  jury  were  satisfied  firom 
the  testimony  that  time  was  given  for  a  valuable  consideration  paid 
or  to  be  paid,  or  that  a  new  security  was  taken  by  the  holder,  that 
the  indorser  was  discharged  and  absolved  firom  all  the  obligations  of 
the  indorsement. 

Under  this  instruction,  the  jury  found  a  verdict  for  the  plaintiffi, 
upon  which  there  was  judgment  given  in  their  favor.  A  bill  of  ex- 
ceptions was  taken  to  the  charge  of  the  court ;  and  the  present  writ 
of  error  is  brought  for  the  purpose  of  ascertaining  its  legal  correctness. 
It  is  unnecessary  to  give  any  opinion  upon  that  part  of  the  charge 
which  respects  the  right  of  an  indorser  to  require  the  holder  to  com- 
mence a  suit  against  the  drawer.  In  general,  the  indorser,  by  paying 
the  bill,  has  a  complete  power  to  reinstate  himself  in  the  possession 
and  ownership  of  the  bill,  and  thus  to  entitle  himself  to  a  personal 
remedy  on  the  instrument,  against  all  antecedent  parties.    The  same 
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reason,  therefore,  does  not  exist,  as  may  in  common'  cases  of  surety- 
ship, to  compel  the  creditor  to  active  diligence  by  suit  against  the 
principaL  Without  expressing  any  opinion  on  this  point,  it  is  suffi- 
cient to  say  that  the  error,  if  any,  was  favorable  to  the  defendant, 
and,  therefore,  it  can  form  no  subject  of  complaint  on  his  part 

The  case,  then,  resolves  itself  into  this  question,  whether  a  mere 
agreement  with  the  drawers  for  delay,  without  any  consideration  few 
it,  and  without  any  communication  with  or  assent  of  the  indorser, 
is  a  discharge  of  the  latter,  after  he  has  been  fixed  in  his  responsi- 
bility by  the  refusal  of  the  drawee,  and  due  notice  to  himself.  And 
we  are  all  of  opinion  that  it  does  not.  We  admit  the  doctrine  that 
although  the  indorser  has  received  due  notice  of  the  dishonor  of  the 
bill,  yet  if  the  holder  afterwards  enters  into  any  new  agree- 
ment with  the  drawer  for  delay,  in  any  manner  *  changing  [  *  557  ] 
the  nature  of  the  original  contract,  or  affecting  the  rights  of 
the  indorser,  or  to  the  prejudice  of  the  latter,  it  will  discharge  him.  But, 
in  order  to  produce  such  a  result,  the  agreement  must  be  one  binding 
in  law  upon  the  parties,  and  have  a  sufficient  consideration  to  sup- 
port it  Aji  agreement  without  consideration  is  utterly  void,  and 
does  not  suspend  for  a  moment  the  rights  of  any  of  the  parties.  In 
the  present  case  the  jury  have  found  that  there  wa6  no  consideration 
for  the  promise  to  delay  a  suit,  and  consequently  the  plaintiffs  were 
at  liberty  immediately  to  have  enforced  their  remedies  against  all  the 
parties.  It  was  correctly  said  by  Lord  Eldon,  in  English  v.  Darley, 
2  Bos.  &  PuD.  61,  that  "  as  long  as  the  holder  is  passive,  all  his  rem- 
edies remain ; "  and,  we  add^  that  he  is  not  bound  to  active  diligence. 
But  if  .the  holder  enters  into  a  valid  contract  for  delay,  he  thereby 
suspends  his  own  remedy  on  the  bill  for  the  stipulated  period ;  and 
if  the  indorser  were  to  pay  the  bill  he  could  only  be  subrogated  to 
the  rights  of  the  holder,  and  the  drawer  could  or  might  have  the  same 
equities  against  him  as  against  the  holder  himself.  If  therefore 
such  a  contract  be  entered  into  without  his  assent,  it  is  to  his  preju- 
dice, and  discharges  him. 

The  cases  proceed  upon  the  distinction  here  pointed  out,  and  con- 
clusively settle  the  present  question.  In  Walwyn  v.  St  Quintin, 
1  Bos.  &  Pull.  652,  where  the  action  was  by  indorsees  against  the 
drawer  of  a  biU,  it  appeared  that  after  the  bill  had  become  due,  and 
been  protested  for  non-payment,  though  no  notice  had  been  given  to 
the  drawer,  he  having  no  effects  in  the  hands  of  the  acceptor,  the 
plaintiffs  received  part  of  the  money  on  account  from  the  indorser; 
and  to  an  application  firom  the  acceptor,  stating  that  it  was  probable 
he  shotdd  be  able  to  pay  at  a  future  period,  they  returned  for  answer 
that  tbey  would  not  press  him.    The  court  held  it  no  discharge,'  and 
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Lord  Chief  Justice  Eyre,  in  delivering  the  opinion  of  the  comty  said 
that  if  this  forbearance  to  sue  the  acceptor  had  taken  place  before 
noticing  and  protesting  for  non-payment,  bo  that  the  biU  had  not 
been  demanded  when  due,  it  was  clear  the  drawer  would  have  been 
discharged,  for  it  would  be  giving  a  new  credit  to  the 
[  •  558  ]  acceptor.  But  that,  after  protest  for  non-payment,  *  and 
notice  to  the  drawer,  or  an  equivalent  to  notice,  a  right  to  sne 
the  drawer  had  attached,  and  the  holder  was  not  bound  to  sue  the 
acceptor.  He  might  forbear  to  sue  him.  The  same  doctrine  was 
held  in  Arundel  Bank  v.  Goble,  reported  in  a  note  to  Chitty  on  Bills. 
Chitty,  379,  note  c,  ed.  1821.  There  the  acceptor  applied  for  time, 
and  the  holders  assented  to  it,  but  said  they  should  expect  interest 
It  was  contiCnded  that  this  was  a  discharge  of  the  drawer;  but  the 
court  held  otherwise,  because  the  agreement  of  the  plaintiffs  to  wait 
was  without  consideration,  and  the  acceptor  might,  notwithstanding 
the  agreement,  have  been  sued  the  next  instant ;  and  that  the  under- 
standing  that  interest  should  be  paid  by  the  acceptor,  made  no 
difference.  So,  in  Badnall  v*  Samuel,  3  Rrice's  Exch.  521,  in  a  suit 
by  the  holder  against  a  prior  indorser  of  a  bill  of  exchange,  it  was 
held  that  a  treaty  for  delay  between  the  holder  and  acceptor,  upon 
terms  which  were  not  finally  accepted,  did  not  discharge  the  defend- 
ant, although  an  actual  delay  had  taken  place  during  the  negotiation, 
because  there  was  no  binding  contract  which  precluded  the  plaintiffi 
firom  suing  the  acceptor  at  any  time. 

Upon  authority,  therefore,  we  are  of  opinion  that  this  writ  of  error 
cannot  be  sustained,  and  that  the  judgment  below  was  right  Upon 
principle,  we  should  entertain  the  same  opinion,  as  we  think  the 
whole  reasoning  upon  which  the  delay  of  the  holder  to  enforce  his 
rights  against  the  drawer  is  held  to  discharge  the  indorser  after  notice, 
is  founded  upon  the  notion  that  the  stipulation  for  delay  suspends 
the  present  rights  and  remedies  of  the  holder. 

The  judgment  of  the  court  below  is,  therefore,  affirmed,  with  costs. 

6  P.  250;  UP.  201;  5  H.192. 


The  United  States  v.  Priscilla  Barker,  Administratrix  of  Abra- 
ham Barker,  deceased* 

12  W.  559. 

WhereTcr  the  government  of  the  United  States,  through  its  lawfnllf  anthorized  agents, 
hecomes  the  holder  of  a  bill  of  exchange,  it  is  bound  to  use  the  same  diligence,  in  order 
to  chaige  the  indorser,  as  in  a  transaction  botwoen  private  individaals. 

Error  to  the  circuit  court  for  the  eastern  district  of  Pennsylvania. 
This  was  an  action  of  assumpsit  brought  in  the  court  beIoW|  by  the 


JANUARY  TERM,   1827.  857 

United  States  v.  Barker.    12  W. 

United  States,  against  the  personal  representative   of  A.   Barker^ 
deceased,  the  indorser  of  several  bills  of  exchange,  drawn  in  the  year 

1814,  by  J.  Barker,  in  New  York,  on  different  houses  of  trade  in 
England.  Among  the  bills,  two  were  protested  for  non-acceptance, 
and  two  for  non-acceptance  and  non-payment  It  appeared  in 
evidence  at  the  trial,  that  the  agent  of  the  United  States  treasury, 
in  New  York,  where  the  bills  were  drawn,  and  where  the  drawer  and 
indorsers  resided,  received  a  letter  from  the  secretary  of  the 
treasury,  dated  Washington,  December  *  7, 1814,  request-  [  *  560  ] 
ing  him  to  notify  the  drawer  and  indorsers  of  the  non- 
acceptance  of  the  first  set  of  bills,  and  that  notice  was  accordingly 
given  to  them  on  the  12th  of  December.  It  was  further  proved 
that  the  mail  which  left  Washington  on  the  8th  of  the  same  month, 
arrived  at  New  York  at  thirty-five  minutes  past  10  o'clock,  A.  M.  on 
the  10th.  It  was  also  proved  that  the  said  agent  received  a  letter 
from  the   secretary  of  the  treasury,  dated   at  Washington,  May  8, 

1815,  directing  him  to  give  notice  of  the  non-payment  of  the  second 
set  of  bills  of  exchange,  to  the  drawer  and  indorsers,  and  that  they 
were  notified  on  the  12th  of  the  same  month.  It  was  further  proved , 
that  the  mail  which  left  Washington,  containing  letters  of  the  8th  of 
May,  reached- New  York  early  in  the  morning  of  the  11th.  But  no 
notice  of  the  non-acceptance  of  this  second  set  of  bills  was  proved. 

The  learned  judges  in  the  court  below  instructed  the  jury  that  the 
holders  of  the  bill  had  not  used  due  diligence.  The  letter  of  the  7th 
of  December,  1814,  must  be  considered  as  having  been  written  on 
that  day,  and  ought  to  have  been  put  into  the  post-oflGice  to  come  by 
the  mail  of  the  8th,  and,  if  so,  it  would  have  reached  New  York  on 
the  morning  of  the  10th.  That  the  letter  of  the  8th  of  May,  1815, 
should  have  been  put  into  the  post-office,  to  come  by  the  mail  of  the 
9ih,  and  would  have  reached  New  York  the  morning  of  the  11th. 
The  earliest  notice  alleged  was  on  the  12th  of  May  and  December, 
respectively ;  and  it  seemed  clear,  either  that  the  letters  were  not  put 
into  the  post-office  at  Washington  in  due  time,  or  that  the  agent  in 
New  York  was  guilty  of  negligence  in  giving  notice  to  the  parties,  in 
either  of  which  cases  they  were  discharged. 

A  verdict  and  judgment  was  rendered  upon  this  instruction  in  the 
court  below,  on  which  the  cause  was  brought,  by  writ  of  error,  to 
this  court. 

The  Attorney- Generalj  for  the  United  States. 
Webster  for  the  defendant 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 
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[  •  661  ]  •  That  whatever  doubts  might  be  entertained  as  to  the 
charge  of  the  court  below,  relating  to  the  transactions  m 
England,  (which  it  has  not  been  thought  necessary  to  state,)  in  respect 
to  the  protest  and  transmission  of  the  bills,  we  think  there  is  none  as 
to  what  took  place  after  their  arrival  at  the  treasury  of  the  United 
States.  The  question  was,  whether  notice  of  the  dishonor  of  the 
bills  was  transmitted  to  the  party  within  the  time  prescribed  by  the 
general  law  in  respect  to  bills  of  exchange.  The  court  were  of 
opinion  that  there  was  negligence  either  at  Washington  or  New 
York,  as  to  giving  such  notice ;  and  that  the  notice  actually  given 
was  too  late  to  fix  him  with  the  responsibility.  The  letter  from  the 
treasury  department  giving  the  notice,  was  either  not  sent  in  due 
course  of  mail  to  New  York,  or  there  was  negligence  at  New  York 
in  not  giving  notice  there  as  early  as  it  should  have  been  given,  after 
the  letter  arrived  at  that  city.  Whether,  therefore,  the  judge  erred  or 
not,  as  to  the  first  part  of  his  charge,  in  respect  to  the  transmission 
of  the  bills  from  England  in  a  reasonable  time,  there  was  no  doubt 
that  the  United  States  had  no  right  to  recover,  on  account  of  the 
neglect  in  giving  due  notice  after  the  return  of  the  bills. 

Upon  this  ground,  the  judgment  of  the  circuit  court  was  aflSrmed 

15  P.  377 ;  5  H.  882. 


Parker  and  another  v.  The  Judges   of  the   Circuit    Court  of 

Maryland. 

12  W.  661. 

An  injunction  ont  of  the  circuit  court,  to  stay  proceedings  on  a  judgment  at  law  in  that 
court,  maj  issue,  notwithstanding  the  pendency  of  a  writ  of  error  on  the  judgment  m  this 
court. 

An  injunction  issued  by  order  of  the  district  judge,  expires  at  the  next  term  of  the  coort, 
unless  continued  by  the  court ;  but  the  denial  of  several  successive  motions  to  dissolve  the 
injunction,  may,  under  circumstances,  be  considered  as  equivalent  to  an  order  for  renew- 
ing it. 

[  •  662  ]  •  Raymond^  for  the  plaintiff,  having,  on  a  former  day,  ob- 
tained a  rule  to  show  cause  why  a  mandamus  should  not 
issue  to  the  judges  of  the  circuit  court  of  Maryland,  cause  was  this 
day  shown,  and  the  question  argued  by  Raymond^  for  th^  rule,  and 
by  the  Attorney- Oeneral^  against  it 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

A  rule  was  made  upon  the  judges  of  the  court  of  the  United  States 

for  the  fourth  circuit  and  district  of  Maryland,  to  show  cause  why  an 

execution  should  not  issue  on  a  judgment  rendered  in  that  court,  in 

favor  of  Parkin,  Parker^  and  Clough,  against  John  E.  Bigden.    A 
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writ  of  error  had  been  sued  out  to  this  judgment,  which  had  been 
affinned  in  this  court,  and  the  usual  mandate  had  been  awarded. 
On  affidavit  that  the  clerk  of  the  circuit  court  had  refused  to  issue  an 
execution,  and  that  the  judges  of  that  court  had  refused  to  direct  one, 
this  rule  was  made. 

The  cause  shown  is  that,  after  suing  forth  the  writ  of  error  to  the 
original  judgment,  Rigden  had  determined  to  abandon  it.  That  the 
counsel  who  had  obtained  the  judgment  took  the  record  firom  the 
clerk's  office,  filed  it  in  this  court,  and  obtained  an  affirmance  of  the 
judgment  Before  this  affirmance,  John  E.  Rigden  obtained  an  in- 
junction to  stay  all  proceedings  at  law  on  the  said  judgment,  which 
the  counsel  for  Parkin,  Parker,  and  Clough  have  made  two  ineffectual 
attempts  to  dissolve;  and  that  the  said  judges  were  and  aie  of 
opinion  that  to  issue  execution  during  the  continuance  of  the  injunc- 
tion, would  be  a  violation  thereof. 

The  record  of  the  proceedings  in  chancery  is  annexed  to  this  return, 
which  shows  that  an  injunction  was  awarded  by  Elias  Glenn,  the 
district  judge,  on  the  19th  of  February,  1825,  at  which  time  the  writ 
of  error  was  depending  in  this  court 

The  subpcena  was  returnable  to  the  May  term  of  the  circuit  courti 
but  the  record  does  not  state  that  any  order  was  made  in  the  cause 
at  that  term.  In  December,  a  rule  was  made  on  the  defend- 
ants in  equity  to  answer  the  bill.  In  *  May,  1826,  an  answer  [  *  563  ] 
was  filed  for  Parkin,  Parker,  and  Clough,  by  William 
Gwynn  and  Daniel  Raymond,  their  agents  and  attorneys,  who 
moved  to  dissolve  the  injunction,  which  motion  was  rejected.  After- 
wards, in  December,  1826,  on  the  suggestion  that  there  is  no  bond 
for  the  performance  of  any  decree  which  might  be  pronounced  in  the 
cause,  it  was  ordered  by  the  court  that  the  injunction  be  dissolved, 
unless  cause  be  shown  to  the  contrary  on  or  before  the  23d  day  of 
December,  instant  On  the  22d,  this  rule  was  extended.  The  bond 
given  on  obtaining  the  injunction,  which  had  been  mislaid,  was 
found,  and  on  the  26th  the  court,  on  argument,  again  refused  to  dis- 
solve the  injunction. 

The  cause,  shown  on  the  return,  consists  of  two  parts.  1.  The 
supposed  incorrect  conduct  of  the  counsel  for  the  plaintiff  at  law,  in 
bringing  up  the  record  after  the  defendant  had  abandoned  his  inten- 
tion to  prosecute  the  writ  of  error.  2.  The  pendency  of  the  injunc- 
tion. 

The  first'  cause  shown  is  entirely  insufficient  The  plaintiff  in 
error  having  given  bond  to  prosecute  his  writ,  was  at  liberty  at  any 
time  to  bring  up  the  record ;  and,  although  the  writ  constituted  no 
supersedeas^  yet  the  party  who  bad  obtained  the  judgment  would 
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remain  exposed  to  the  hazard  of  its  being  reversed  at  a  distant  day. 
To  obviate  such  an  inconvenience,  one  of  the  rules  of  this  court 
authorizes  the  defendant  in  error,  where  the  plaintiff  has  failed  to 
file  the  record  within  the  time  prescribed,  to  docket  the  cause,  and  file 
a  copy  of  the  record  with  the  clerk.  The  defendant  in  error  has 
only  conformed  to  this  rule,  and  can  be  liable  to  no  censure  for 
doing  so. 

The  second  cause  assigned  for  refusing  to  issue  the  execution,  has 
been  contested  on  two  grounds :  — 

1.  It  is  contended  that  an  injunction  could  not  be  awarded  while 
the  record  was  before  this  court  on  a  writ  of  error. 

We  do  not  think  this  a  valid  objection.  The  suit  in  chancery 
does  not  draw  into  question  the  judgment  and  proceedings  at  law, 
or  claim  a  right  to  revise  them.     It  sets  up  an  equity  independent  of 

the  judgment,  which  admits  the  validity  of  that  judgment, 
[  •  664  ]  but  suggests  reasons  why  the  *  party  who  has  obtained  it 

ought  not  to  avail  himself  of  it.  It  proposes  to  try  a  ques- 
tion entirely  new,  which  has  not  been  and  could  not  be  litigated  at 
law.  It  may  be  brought  before  the  commencement  of  a  suit  at  law, 
pending  such  suit,  or  after  its  decision  by  the  highest  law  tribunaL 
The  bill  is  an  original  bill,  and  may  be  filed,  although  an  injunction 
should  not  be  awarded.  The  injunction  arrests  proceedings  at  law, 
and  may  be  dissolved  or  continued  without  making  any  final  decree 
in  the  case.  The  condition  of  the  suit  at  law  may  be  a  reason  for 
imposing  terms  on  the  party  who  applies  for  an  injunction,  but  can 
be  no  reason  for  refusing  it  The  subpoena  and  injunction  act  on 
the  person  to  whom  they  are  directed,  not  on  the  record,  and  it  can 
be  of  no  consequence  where  the  record  is. 

2.  The  second  objection  to  the  pendency  of  the  injunction  has 
more  weight.  It  was  awarded  in  December,  1825,  by  the  district 
judge,  and  no  order  appears  to  have  been  made  for  its  continuance 
at  the  succeeding  term.  The  act  which  authorizes  the  district  judges 
to  grant  writs  of  injunction,  provides  ^  that  the  same  shall  not,  unless 
so  ordered  by  the  circuit  court,  continue  longer  than  to  the  circuit 
court  next  ensuing."  An  order  for  its  continuance,  therefore,  ought 
to  have  been  made ;  and,  after  the  close  of  the  term  without  such 
order,  an  execution  might  have  been  sued  on  the  judgment  without 
any  contempt  of  the  court 

But  if,  in  point  of  law,  the  injunction  ceased  to  exist,  the  court 
could  reinstate  it  at  wilL  The  judges  acted  obviously  on  the  opinion 
that  the  injunction  still  continued  and  ought  to  continue.  Two  suc- 
cessive motions  to  dissolve  it  were  overruled.  The  same  view  of  the 
case,  which  induced  the  court  thus  to  continue  the  injunction,  muFt 
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have  indaced  a  reinstatement  of  it,  had  it  been  supposed  to  be  dis- 
continued by  the  omission  to  make  an  order  in  it  at  the  term  to 
which  the  subpoena  was  returnable.  If,  upon  the  ground  of  this 
omission,  the  mandamus  should  be  awarded,  it  might  be  rendered 
useless  by  granting  a  new  injunction.  It  ought  to  be  granted  if  the 
case,  as  it  now  appears,  shows  that  the  plaintiff  in  equity  is  entitled 
to  relief.  We  must  suppose  that,  in  the  opinion  of  the 
court,  he  is  so  entitled,  *  or  the  injunction  would  have  been  [  *  565  ] 
dissolved  on  motion.  The  continuance  of  the  injunction 
is,  in  substance,  equivalent  to  a  renewal  of  it 

Under  these  circumstances,  some  difference  of  opinion  exists  on 
the  motion  for  a  mandamtts.  Some  of  the  judges  think  that  it  ought 
to  be  awarded ;  others  are  of  opinion  that  as  the  injunction  is  still 
continued  by  the  court,  and  as  the  judges,  who  have  a  right  to  give 
it  force,  have  returned  that  it  is  in  force,  it  ought  not  to  be  awarded* 
The  motion  is  overruled.  Rule  discharged. 


Thompson  v.  Peter  and  Johns,  Administrators   de   bonis  non  of 

Peter,  deceased. 

12  W.  665. 

A  declaration  by  the  personal  representatives  of  the  original  debtor,  deceased,  that  he  had 
DO  funds  to  pay  the  debts  of  the  testator,  will  not  take  the  case  oat  of  the  statute  of 
limitations. 

Error  to  the  dircuit  court  for  the  District  of  Columbia. 

JimeSf  for  the  plaintifE 

Keyj  for  the  defendants. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 
•  This  was  a  suit  brought  in  September,  1822,  on  a  prom-  [  *  567  ] 
ise  alleged  to  have  been  made  by  the  intestate  of  the  defend- 
ant, who  died  in  the  year  1808.  The  defendant  pleaded  non  assumpsit^ 
and  the  statute  of  limitations,  on  which  pleas  issue  was  joined.  By 
consent  of  parties  a  verdict  was  found  for  the  plaintiif,  subject  to  the 
opinion  of  the  court,  whether  the  evidence  which  is  stated  in  a  case 
made  by  the  parties,  be  sufficient  to  be  left  to  the  jury  as  evidence 
of  a  subsequent  acknowledgment,  competent  to  take  the  case  out  of 
the  statute  of  limitations.  The  court  gave  judgment  for  the  defend- 
ants, which  judgment  is  now  before  this  court  on  a  writ  of  error. 

The  court  is  of  opinion  that  the  circuit  court  decided  rightly.  The 
original  administrator,  David  Peter,  did  not  acknowledge  the  debt, 
but  said  there  were  no  funds  in  hand  to  pay  the  debts  of  the  testator. 

VOL.  VIL  31 
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This  language  might  be  used  by  a  person  not  intending  to  give  any 
validity  to  the  claim,  and  ignorant  of  its  real  merits.  The  conversa- 
tion with  one  of  the  present  defendants,  Greorge  'Peter,  was  still 
further  from  being  an  acknowledgment.  Had  this  even  been  a  suit 
against  the  original  debtor,  these  declarations  would  not  have  been 
sufficient  to  take  the  cause  out  of  the  statute.  The  cases  cited  from 
8  C.  72,  and  11  W.  209,  are  expressly  in  point*  But  this  is  not  a 
suit  against  the  original  debtor.  It  is  brought  against  his  representa- 
tive, who  may  have  no  personal  knowledge  of  the  transaction.  Dec- 
larations against  him  have  never  been  held  to  take  the  promise  of  a 
testator  or  intestate  out  of  the  act.  Indeed,  the  contrary  has  been 
held.  Judgment  affirmed^  unth  costs. 


Williamson  and  others,  Appellants,  v.  Daniel   and   othersy 

Respondents. 

12  W.  568. 

Ab  abflolate  beqaest  of  certain  slaves  to  P.  H.  is  qaali6ed  by  a  subdcqixent  limitation  over, 
that  if  either  of  the  testator's  grandchildren,  P.  H.  or  J.  D.  A.,  should  die  withoat  a  law- 
ful heir  of  their  bodies,  that  the  other  should  heir  its  estate,  which  converti^d  the  previous 
estate  into  an  estate  tail ;  and  there  bcin^  no  words  in  the  will  which  restrained  the  djins: 
withoat  issne  to  the  time  of  the  death  of  the  legatee,  the  limitation  over  was  held  to  be 
on  a  contingency  too  remote. 

The  rule  of  partus  seqvitur  ventrem  is  nniversallv  followed,  nnless  there  be  something  in  the 
terms  of  the  instrument  which  disposes  of  the  mother,  separating  the  issue  from  her. 

Appeal  from  the  circuit  court  of  Georgia. 

The  controversy  in  this  cause  arose  out  of  the  following  clauses 
in  the  will  of  James  Daniel :  "  I  lend  my  wife  twenty-one  negroes," 
naming  them,  and  also  certain  lands,  '*  during  her  natural  life."  And 
subsequently :  "  I  give  and  bequeathe  unto  my  granddaughter,  Patsy 
Hendrick,  three  negroes,  namely:  Joe,  Parker,  and  Willis.  I  also 
give  her  one  half  of  the  negroes  I  have  lent  my  wife,  to  her  and  her 
heirs  forever.  I  give  and  bequeathe  unto  my  grandson,  Jesse  Daniel 
Austin,  son  of  Betty  Austin,  one  half  of  the  negroes  I  have  lent  my 
wife,  after  the  death  of  my  wife,  Nancy  DanieL  Now  my  will  is, 
that  if  either  of  my  grandchildren.  Patsy  Hendrick  or  Jesse  Daniel 
Austin,  should  die  without  a  lawful  heir  of  their  bodies,  that  the 
other  should  heir  its  estate.  Jesse  Daniel  Austin,  (now  called  by 
special  act  Jesse  Austin  Daniel,)  survived  Patsy  Hendrick ;  and  after 
the  death  of  Nancy  Daniel,  the  widow  of  the  testator,  took  into  pos- 
session all  the  negroes  bequeathed  to  her  during  her  life. '  Patsy  Hen- 
drick died  about  the  year  1805,  intestate,  and  without  heirs  of  her 
body,  being  at  the  time  of  her  death  an  infant  about  nine  years  old, 
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leaying  Bobert  Hendrick,  her  father,  and  Louisa  Hendrick, 
her  half-sister,  by  the  father's  *  side,  bow  Louisa  Gibbes,  [  *  569  ] 
one  of  the  complainants,  her  next  of  kin.  Bobert  Hendrick 
died  in  1814,  having  first  made  his  will,  bequeathing  his  estate  to 
the  said  Louisa,  his  daughter,  and  his  wife  Mary,  now  Mary  Wil- 
liamson, also  a  complainant  Some  of  the  slaves,  to  wit,  Sally  and 
her  children,  were  bom  in  the  lifetime  of  Nancy  Daniel 

The  court  below  determined  that  the  limitation  over  was  too  re- 
mote, and  decreed  one  half  the  slaves  to  the  representatives  of  Patsy 
Hendrick,  the  complainants.  It  is  also  decreed  that  the  slaves,  Sally 
and  her  children,  did  not  belong  to  the  estate  of  the  tenant  for  life. 
The  defendants  appealed  to  this  court 

Berrien^  for  the  appellants. 

WUde^  for  the  respondents. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

The  first  bequest  to  Patsy  Hendrick  would  pass  the  slaves  therein 
mentioned  to  her  absolutely,  were  not  this  absolute  estate  qualified 
by  the  subsequent  limitation  over,  if  either  of  the  testator's  grand- 
children, Patsy  Hendrick,  or  Jesse  Daniel  Austin,  should  die  without 
a  lawful  heir  of  their  bodies,  that  the  other  should  heir  its  estate. 
We  think  these  words  convert  the  absolute  estate  previously  given, 
into  an  estate  tail ;  and,  if  so,  since  slaves  are  personal  property,  the 
limitation  over  is  too  remote. 

There  are  no  words  in  the  will  which  restrain  the  dying  without 
issue  to  the  time  of  the  death  of  the  legatee.  The  remainder  over  is 
to  take  efiect  whenever  either  of  the  immediate  legatees  should  die 
without  a  lawful  heir  of  his  or  her  body.  The  gift  in  remainder  is  a 
gift  of  the- stock,  and  is  limited  over  on  a  contingency  too  remote  to 
be  allowed  by  the  policy  of  the  law. 

•  The  second  point  is,  we  believe,  well  settled.  The  issue  is,  [  *  570  ] 
we  believe,  universally  considered  as  following  the  mother, 
unless  they  be  separated  from  each  other  by  the  terms  of  the  instru- 
ment which  disposes  of  the  mother.       Decree  affirmed^  with  costs. 


Nbwman,  Plaintiff  in  Error,  v.  Jackson,  Defendant  in  Error. 

12  W.  570. 

Ho  partieular  form  of  notice  of  a  sale  under  a  deed  of  tnist  is  prescribed  by  law ;  it  is  suffi- 
cient if  the  descriptiou  of  the  land  is  reasonably  certam,  so  as  to  inform  the  public  of  'hb 
property  to  bo  sold. 
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This  cause  was  argued  by  JC?y,  for  the  plaintiff  in  error,  and  by 
Swanrij  for  the  defendant  in  error. 

Trimble,  J.,  delivered  the  opinion  of  the  court 

This  was  an  action  of  ejectment,  brought  to  recover  lot  No.  99,  in 
Threlkeld's  addition  to  Georgetown,  with  the  improvements  thereoUi 
fronting  60  feet  on  Fayette  street,  and  120  feet  on  Second  street. 

The  plaintiff  in  error  was  tenant  in  possession  of  the  premises, 
appeared  to  the  action,  and,  upon  entering  into  the  common  consent  j 

rule,  was  admitted  to  defend,  and  pleaded  not  guilty,  upon  which  I 

issue  was  joined. 

Upon  the  trial  in  the  court  below  the  plaintiff  gave  in  evidence  a 
deed  from  John  W.  Bronaugh  to  Thomas  G.  Moncure,  conveying  to 
him  in  trust,  for  the  payment  of  certain  enumerated  creditors :  "A  lot 
on  Fayette  street,  and  Second  street,  in  Georgetown,  fronting  60  feet 
on  Fayette  street,  and  120  feet  on  Second  street,  with  the 
[  •  571  ]  buildings,  •improvements,  and  privileges,"  in  trust,  to  secure 
the  payment  of  the  enumerated  debts  within  thirty  days ; 
and,  if  not  then  paid,  the  property  conveyed  in  trust  to  be  sold, 
"  after  a  week's  notice  in  the  Messenger,"  &c 

The  plaintiff  gave  in  evidence  the  notice  published  in  the  Messen- 
ger, under  and  in  pursuance  of  which  the  property  was  sold  at  public 
auction,  in  these  words,  to  wit :  "  By  virtue  of  a  deed  of  trust  to  the 
subscriber,  for  the  securing  certain  moneys  therein  mentioned,  will 
be  exposed  to  public  sale,  on  Thursday,  the  4th  of  March  next,  for 
ready  money,  the  following  described  property,  namely,  lot  No.  99,  in 
Peter,  Beatty,  Threlkeld,  and  Deakins's  addition  to  Georgetown, 
fronting  60  feet  on  Fayette  street,  and  120  feet  on  Second  street, 
with  a  two  story  brick  dwelling-house,  in  excellent  repair  thereon. 
The  sale  to  take  place  on  the  premises. 

"  Thomas  G.  Moncure,  Trustet. 

^^  The  above  sale  postponed  until  the  4tb  day  of  May  next,  when 
it  will  certainly  take  place.  March  24, 1819." 

The  plaintiff  proved  that  the  lot  conveyed  by  the  deed  of  trust 
had  been  sold  on  the  premises,  at  public  auction,  by  Moncure,  the 
trustee,  on  the  day  mentioned  in  the  notice,  and  that  Jackson  became 
the  highest  bidder  and  purchaser ;  and  the  plaintiff  gave  in  evidence 
the  deed  of  conveyance  made  by  the  trustee  to  Jackson,  for  lot  Na 
99,  &c.,  in  pursuance  of  the  public  sale.  It  was  proved -that  the 
plaintiff  in  error  had  entered  upon  the  premises  as  tenant  to  John 
W.  Bronaugh,  and  that  he  was  in  possession  at  the  commencement 
of  Ihe  suit ;  and  the  town  plats  were  also  given  in  evidence. 
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A  verdict  was  token  for  the  plaintiff,  subject  to  the  opinion  of  the 
court,  as  to  the  law  arising  upon  the  case,  and  the  court  below  there- 
upon gave  judgment  for  the  plaintiff  in  that  court 

It  is  contended  for  the  plaintiff  in  error  that  the  judgment  of  the 
court  below  is  erroneous,  and  should  be  reversed : — 

•1.  Because  no  valid  sale  could  be  made  of  the  premises  [  *  572  ] 
in  question  without  the  aid  of  a  court  of  equity. 

2.  Because  the  trustee's  "  proceedings  were  irregular^ and  no  title 
passed  to  the  appellee,  by  Moncure*s  deed  of  the  14th  of  June,  1819." 

We  do  not  think  there  is  any  thing  in  the  first  ground  assumed  by 
the  counsel  for  the  plaintiff  in  error.  Whether  the  conveyance  from 
Bronaugh  to  Moncure  be  regarded  as  a  mortgage,  as  contended  for 
by  the  counsel,  or  as  a  deed  of  trust,  in  the  usual  and  technical  sense 
of  the  term,  there  can  be  no  doubt  it  vested  in  Moncure  the  legal 
title  to  the  premises ;  and  his  conveyance  of  the  premises  by  deed  to 
the  appellee,  if  regularly  made,  must  necessarily  be  regarded  in  a 
court  of  law  as  investing  the  appellee  with  the  legal  title.  How  the 
matter  might  be  regarded  by  a  court  of  equity  is  not  for  this  court 
here  to  say.  But  it  is  perfectly  clear  that  the  conveyance  of  the 
trustee  was  a  sufficient  title  at  law  to  enable  his  alienee  to  recover  in 
the  action  of  ejectment^  unless  the  second  objection  is  maintainable. 

The  second  ground  of  argument  proceeds  upon  an  objection  to  the 
notice  of  sale.  It  turns  out,  upon  an  inspection  of  the  town  plats, 
that  the  premises  in  question  do  not  lie  in  '^  Peter,  Beatty,  Threlkeld, 
and  Deakins's  addition  to  Georgetown,"  as  described  in  the.  notice, 
but  in  "Threlkeld's"  addition  to  Georgetown.  And  this  mistake  in 
the  description  of  the  premises,  it  is  insisted,  wholly  vitiates  the 
notice,  and  must  render  the  sale  made  under  it  void.  We  think  the 
objection  ought  not  to  be  sustained.  The  law  has  prescribed  no  par- 
ticular form  for  a  notice  of  this  description.  It  is  sufficient  if,  upon 
the  whole  matter,  it  appears  calculated  reasonably  to  apprise  the 
public  of  the  property  intended  to  be  sold.  We  think  the  notice 
sufficient  for  that  purpose,  notwithstanding  the  inaccuracy  of  de- 
scribing the  property  as  being  in  "Peter,  Beatty,  Threlkeld,  and 
Deakins's  addition,"  instead  of  "  Threlkeld's  addition."  It  could  not 
mislead  those  who  did  not  know  the  precise  limits  of  these  respective 
additions,  and  they  were,  to  those  who  might  wish  to  purchase,  of  so 
little  consequence  as  scarcely  to  form  a  subject  of  inquiry.  That  part 
of  the  description,  all  must  have  known,  did  not  and  could 
not  •point  out  the  particular  lot  intended  to  be  sold.  That  [  •  573  ] 
could  only  be  arrived  at  by  the  more  certain  and  specific 
description  of  its  locality;  namely,  "lot  No.  99,  fronting  60  feet 
on  Fayette  stjreet,  and  120  on  Second  street"     To  those  who  knew 
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the  precise  limits  of  the  several  additions,  the  notice  famished,  upon 
its  face,  not  only  sufficient  evidence  of  the  mistake,  bnt  a  sufficient 
corrective  of  that  mistake.  They  could  not  be  ignorant  that  Fayette 
street  and  Second  street  were,  not  in  the  addition  described,  but  in 
the  adjoining  addition,  in  the  name  of  Threlkeld.  As  the  lot  is 
described  as  fronting  60  feet  on  one  of  those  streets,  and  130  on 
the  other,  it  must  have  been  obvious,  at  once,  that  as  these  streets 
crossed  each^ther  at  right  angles,  and  the  lots  were  laid  off  in  right- 
angled  parallelograms,  the  lot  intended  lay  in  the  angle  formed  by 
these  two  streets.  The  streets  of  a  town  are  its  public  highways, 
and  must  be  presumed  to  be  well  known  to  or  easily  found  by  all 
those  who  have  an  interest  in  knowing  them,  or  inquiring  for  them. 
They  are,  indeed,  the  most  prominent  and  notorious  landmarks  and 
guides  by  which  the  lots  are  to  be  sought  for,  found,  and  known. 

It  cannot  be  believed  that  any  one  wishing  to  find  or  know  lot 
No.  99,  fronting  60  feet  on  Fayqtte  street,  and  120  feet  on  Second 
street,  or  to  purchase,  could  be  for  one  moment  misguided  by  the 
inaccurate  and  palpably  mistaken  description  of  its  being  in  "  Peter, 
Beatty,  Threlkeld,  and  Deakins's  addition." 

Common  sense  would  dictate  to  every  one  who  read  the  notice, 
that  the  less  important,  obscure,  and  indefinite  part  of  the  description 
which,  whether  true  or  false,  did  not  fix  and  give  locality  to  the  lot 
intended  to  be  described,  ought  to  yield  to  that  palpable  and  noto- 
rious description,  in  reference  to  the  public  streets  and  highways  of 
the  town,  which  gave  it  positive  locality. 

It  has  been  said  that  the  No.  99  did  not  appear  on  the  recorded 
plat  of  the  town,  upon  which  the  square  only  is  laid  down,  without 
divisional  lines  and  numbers  designating  the  lots  of  each  square ; 
but  it  is  admitted  it  was  numbered  on  the  plat  made  out  by 
order  of  the  corporation,  and  lodged  with  the  register,  but  not 

recorded. 
[  •  574  ]  *  It  is  believed  no  purchaser  would  have  ventured  to  buy 
without  first  inspecting  the  title  deeds,  and  both  the  plats. 
But  be  this  as  it  may,  and  even  if  any  should  have  been  so  careless 
as  not  to  examine  the  latter  plat,  stUl,  it  would  clearly  appear  from 
the  recorded  plat  that  the  lot  described  did  not  lie  in  the  addition 
supposed  by  the  notice,  but  in  Threlkeld's  addition,  which  was  aK 
that  was  necessary  to  correct  the  mistcdne ;  and  it  would  also  appear, 
it  must  necessarily  lie  in  the  angle  made  by  Fayette  street  and 
Second  street. 

A  purchaser  or  any  one  inclined  to  be  a  purchaser,  of  property 
upon  those  streets,  could  not  have  fedled  to  have  ascertained  the  par- 
ticular lot  intended  by  the  notice. 
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We  all  think  the  notice  was,  notwithstanding  the  mistake  in  part 
of  the  description,  certain  to  a  common  and  reasonable  extent,  and 
that  is  sufficient  Judgment  affirmed^  with  costs. 


DuNLAP  and  another,  Appellants,  v.  Dcjnlaf  and  others,  Respondents. 

12  W.  574. 

It  being  a  general  castom  on  the  sale  of  entries  in  a  military  tract,  for  the  Tendee  to  take 
his  chance  of  a  surplus  or  deficiency  in  quantity,  the  vendor  most  show  a  special  oon 
tract  in  writing  to  entitle  himself  to  sach  surplus. 

This  cause  was  argued  by  Scoity  iox  the  appellants,  and  by  Dodr 
dridge,  for  the  respondents. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

•  This  suit  was  brought  originally  by  John  Dunlap,  the  [  *  576  ] 
appellee,  in  the  circuit  court  of  the  United  States,  sitting  in 
the  district  of  Ohio,  to  obtain  a  conveyance  of  one  moiety  of  a  tract 
of  land  in  the  State  of  Ohio,  which  was  purchased,  as  is  alleged  in 
the  bill,  on  the  joint  account  of  the  plaintiff  and  his  uncle  Alexander, 
one  of  the  defendants  in  the  circuit  court  Alexander,  who  made 
the  contract,  obtained  the  conveyance  to  himself,  and  afterwards 
conveyed  the  land  to  his  son  James.  Both  Alexander  and  James 
were  made  defendants. 

Some  time  about  the  year  1792  or  1793,  Alexander  Dunlap  pur- 
chased from  John  Fowler  an  entry  of  1,000  acres  of  land  on  the 
Scioto  River,  in  the  Virginia  military  district,  at  the  price  of  £100 
Virginia  currency.  An  agreement  was  entered  into  at  the  time, 
between  the  plaintiiT  and  the  defendant,  Alexander,  that  this  pur- 
chase should  be  made  in  partnership,  the  plaintiiT  says,  with  himself, 
the  defendant  says,  with  John  Dunlap,  senior,  his  father.  The  tes- 
.timony,  however,  proves  incontestably  that,  though  the  moiety  of  the 
purchase-money  was  paid  by  the  father,  it  was  paid  for  the  plaintiff 
whom  he  always  considered  as  the  rightful  proprietor  of  the  land. 
The  purchase  will,  therefore,  be  treated,  as  being  made  on  the  joint 
account  of  the  plaintiff  and  Alexander  Dunlap.  James  Dunlap 
claims  as  a  volunteer  under  Alexander,  and  his  title  is  dependent  on 
that  of  his  father. 

The  original  entry  was  made  the  7th  of  August,  1787.  It  was 
withdrawn  and  reentered  on  the  22d'of  April,  1796,  and  this  entry 
was  again  withdrawn  and  reentered  on  the  26th  of  July,  1796.  The 
warrant  was  reentered  on  nearly  the  same  land.  The  changes  were 
such  as  might  probably  be  caused  by  a  more  perfect  knowledge  of 
the  country ;  and  the  last  entry,  as  surveyed  on  the  20th  of  Octo* 
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ber,  1796,  contains  about  300  acres  of  surplus  land.  The  plat  of 
the  surveyor,  however,  on  w&ich  the  patent  issued,  specifies  only 
1,000  acres.  The  right  to  this  surplus  constitutes  the  chief  subject 
of  controversy  between  the  parties.  The  plaintiffs  contend  that  the 
whole  entry  was  purchased,  and  that  in  such  contracts  the  whole 
entry  passes  to  the  purchaser.  The  defendants  insist  that 
[  *  576  ]  the  original  contract  was  *  for  only  1,000  acres,  and  that  the 
surplus  land  belonged  to  Fowler.  That  he  afterwards  pur- 
chased this  surplus,  not  on  joint  account,  but  for  himself.  In  1802 
he  obtained  a  grant  for  the  whole  tract,  in  his  own  name,  and  now 
claims  the  whole  surplus  as  his  separate  property. 

The  entry  is  for  1,000  acres  of  land.  The  survey  made  on  the 
entry  purports  to  be  for  1,000  acres  of  land.  The  plat  and  certificate 
of  survey  were  transferred  by  John  Fowler  to  Alexander  Dunlap,  by 
an  indorsement  in  the  following  words :  "  I  do  hereby  assign  all 
my  right,  title,  and  interest  to  the  within  land  to  Alexander  Dunlap, 
and  request  a  grant  may  issue  accordingly." 

This  is  the  only  written  evidence  of  the  contract,  and  purports  to 
be  a  transfer  of  the  whole  entry  and  survey. 

The  defendant,  Alexander,  alleges  in  his  answer,  that  the  original 
contract  was  "  only  for  1,000  acres  of  land,"  that  after  the  survey  he 
discovered  the  surplus  and  mentioned  it  to  Fowler,  who  said  that  he 
had  contracted  to  sell  but  1,000  acres,  and  should  require  additional 
compensation  for  the  excess.  The  respondent  agreed  to  give  him 
0300  for  the  surplus,  and  Fowler's  receipt  for  that  sum,  dated  the 
17th  of  October,  1800,  is  annexed  to  the  answer.  Though  the 
defendant  introduces  into  his  answer  the  allegation  that  he  pur- 
chased only  1,000  acres  of  land,  yet  it  is  remarkable,  that  in  the  first 
part  of  the  same  answer  he  states  himself  to  have  purchased  the 
entry,  and  also  says  that  the  surplus  was  not  discovered  until  many 
years  afterwards,  when  the  survey  was  made.  The  reservation  of  a 
surplus,  when  no  surplus  existed,  in  a  contract  which  purported  to 
be  made  for  the  entire  tract,  at  a  time  when  the  purchase  of  entries 
was  a  common  transaction,  and  the  probability  that  an  entry  might 
be  so  surveyed  as  to  comprehend  more  land  than  it  called  for,  or  so 
as  to  interfere  with  other  entries  and  lose  a  part  of  the  land  it  cov- 
ered, was  a  matter  of  general  notoriety,  is  so  extraordinary  a  circum- 
stance as  to  justify  a  critical  examination  of  the  testimony  by  which 
it  is  supported. 

Alexander  Dunlap,  in  the  first  instance,  states  the  contract  to  have 

been,  in  fact,  what  it  purports  to  be,  a  purchase  of  the  entry, 

'  *Sn  ]  that  is,  of  the  entire  entry.     To  reconcile  this  •with  the 

subsequent  declaration,  that  "the  purchase  was  only  of 
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1,000  acres  of  land,"  we  must  suppose  that,  as  the  entry  called  for 
that  quantity,  and  he  purchased  the  entry,  he  might  allow  himself 
to  say  that  he  purchased  only  1,000  acres.  He  drew  an  inference, 
however,  which  the  law  does  not  draw,  and  on  which  he  ought  not 
to  have  acted  until  he  consulted  his  partner. 

The  defendfioits  also  sustain  their  pretensions  by  the  testimony  of 
John  Fowler,  whose  deposition  was  first  taken  on  the  24th  of  Octo- 
ber, 1817.  He  identifies  the  receipt,  and  swears  that  it  was  a  fair 
transaction. 

His  deposition  is  taken  a  second  time,  on  the  3d  of  August,  1819 
He  swears  "  that  he  sold  to  Alexander  Dunlap  1,000  acres  of  land, 
within  the  bounds  of  a  military  survey  made  in  his  name,  as  assignee 
of  Arthur  Lind,  on  the  Scioto  River,  and,  afterwards,  about  the  7th 
day  of  October,  1800,  he  sold  to  said  Alexander  Dunlap,  for  the  con- 
sideration of  $300,  all  the  surplus  contained  within  the  bounds  of 
the  said  military  survey." 

This  deposition  states  the  original  contract  as  if  a  survey,  not  an 
entry,  had  been  the  subject  of  it;  and  as  if  the  transfer  had  been  of  a 
specified  portion  of  that  survey,  not  of  the  whole. 

On  the  18th  of  November,  1820,  a  copy  of  the  plat  and  certificate 
of  survey  was  obtained  from  the  general  land-office,  by  which  it  ap- 
peared that  the  survey  was  made  on  the  20th  of  October,  1796,  three 
or  four  years  after  the  entry  had  been  sold. 

The  deposition  of  John  Fowler  was  again  taken  on  the  28th  of 
November,  1822.  He  swears  that  in  1792,  or  1793,  he  sold  to  Alex- 
ander Dunlap  1,000  acres,  part  of  a  military  survey  made  in  the 
deponent's  name,  as  assignee  of  Arthur  Lind,  on  the  Scioto  River,  at 
the  rate  of  ten  pounds  Virginia  currency  per  100  acres,  reserving  the 
surplus  should  the  said  siurvey  contain  any  within  the  bounds." 
Some  years  afterwards,  he  was  informed  by  the  late  General  Na- 
thaniel Massie  that  "  the  survey  contained  about  300  acres  of  sur- 
plus." Sometime  after  which  he  proposed  to  sell  the  said  surplus  to 
Alexander  Dunlap,  who  agreed  to  give  him  therefor  $300. 

*  In  this  deposition,  the  witness  states  a  sale  by  the  acre,  [  *  578  ] 
although,  in  his  preceding  depositions,  he  had  spoken  of  a 
sale  in  gross.  In  his  second  deposition,  he  had  mentioned  the  sale 
of  1,000  acres  of  land,  "  within  the  bounds  of  a  military  survey  made 
in  his  name  on  the  Scioto ; "  plainly  alluding  to  a  survey  already 
made.  In  his  third  deposition,  he  still  speaks  of  a  military  survey, 
but  plainly  speaks  of  it  as  of  one  to  be  made  in  future.  He  reserved 
the  surplus,  he  said,  ^'  should  the  said  survey  contain  any  within  the 
bounds."  It  is  also  observable  that  he  says  he  received  the  informa- 
tion from  Massie ;  whereas,  Alexander  Dunlap  says,  in  his  answer, 
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that  he  himself  gave  the  information  to  Fowler.  This,  however, 
taken  in  itself,  would  not  be  a  very  material  contradiction.  It  might 
be  accounted  for.  But  the  various  shapes  in  which  Fowler  places 
the  contract  certainly  show  that  his  recollection  of  it  was  very  imper- 
fect, and  is  not  entitled  to  much  credit 

The  assignment  which  he  made  to  Alexander  Dunlap  is  of  the 
entire  survey.  It  must  be  considered  as  an  execution  of  the  contract 
he  had  previously  made ;  and  is  written  evidence  of  the  extent  of 
that  contract.  If,  instead  of  selling  the  whole  survey,  as  the  assign- 
ment imports,  he  had  sold  only  a  part  of  it,  his  natural  course  would 
have  been,  either  to  take  out  the  patent  in  his  own  name  and  give 
his  obligation  to  convey  a  part  when  the  patent  should  issue,  or  to 
take  it  out  in  their  joint  names,  entering  into  an  agreement  specifying 
their  respective  interests,  or  to  take  some  obligation  from  Alexander 
Dunlap,  binding  him  to  reconvey  the  surplus,  A  written  contract 
cannot  be  varied  by  such  suspicious  testimony  as  that  of  Fowler ; 
especially  in  a  case  which  contains  within  itself  the  strongest  circum- 
stances of  probability  against  the  attempt. 

This  probability  is  supported  by  other  testimony  than  is  furnished 
by  the  contract  itself.  James  Dunlap,  the  brother  of  John,  deposes, 
that  Alexander  Dunlap  told  him  he  and  the  plaintiff  had  purchased 
the  trAct  of  land  in  partnership ;  language  which  certainly  alludes  to 
the  whole  tract  The  partition,  too,  which  was  afterwards  made, 
after  an  actual  survey  for  the  purpose,  if  it  divided  the  tract 
[  •STO  ]  into  •moieties,  is -almost  conclusive  evidence  that  the  idea 
of  Fowler's  title  to  the  surplus  had  not  then  occurred  to  the 
appellant 

The  counsel  for  the  appellant  endeavors  to  support  Fowler's  title 
to  the  surplus  independent  of  the  special  contract,  and  cites  some 
cases  to  show  that  where  land  has  been  sold  for  a  certain  quantity, 
and  has,  in  fact,  amounted  to  much  less  than  the  quantity  mentioned, 
a  court  of  equity  has  interposed  and  given  relief.  But  the  difference 
is  very  material  between  contracts  made  for  land  in  a  settled  country 
where  the  titles  are  complete,  the  boundaries  ascertained,  and  the  real 
quantity  either  known  or  within  the  reach  of  the  vendor,  and  those 
made  for  land  situated  as  was  the  whole  military  district  at  the  date 
of  this  contract  It  was  notoriously  the  general  practice  to  sell  an 
entry  or  a  survey  taking  the  chance  of  surplus  and  the  hazard  of 
losing  a  part  of  the  land  by  other  entries.  A  special  contract,  depart- 
ing from  this  general  custom,  ought  to  be  in  writing,  or  to  be  very 
clearly  proved,  especially  when  the  written  evidence  of  the  contract 
conforms  to  this  general  custom. 

It  is  also  worthy  of  remark  that  the  entry,  as  it  stood  when  soM, 
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could  not  have  contained  any  surplus  land.  It  cs^ls  ''  to  begin  on 
the  Scioto,  at  the  lower  comer  of  Benjamin  Lawson's  entry,  No.  439, 
ranning  down  the  river  1,000  poles  when  reduced  to  a  straight  line, 
thence  from  the  beginning  with  Lawson's  line  so  far  that  a  line  par- 
allel to  the  general  course  of  the  river  shall  include  the  quantity." 
No  excess  ought  to  be  anticipated  from  the  survey  of  such  an  entry, 
and  the  anticipation  of  such  excess  is  against  all  probability.  The 
subsequent  changes  of  the  location  must  be  supposed  to  have  been 
made  by  the  owner  of  the  land,  and  the  survey  also  must  have  been 
made  by  his  direction,  perhaps  through  his  agent,  the  locator,  or  ac- 
cording to  the  judgment  of  the  surveyor.  Nothing  could  accrue  to 
Fowler  from  a  survey  so  made. 

We  are,  then,  entirely  satisfied  that  the  whole  tract  was  purchased, 
and  ought  to  be  divided  between  the  purchasers  in  equal  moieties, 
unless  some  partition  has  been  made  or  agreed  upon  between  them. 

It  is  certain  that  an  effort  towards  a  partition  has  been 
•  made,  and  the  questions  which  grow  out  of  this  effort  con-  [  *  580  ] 
stitute  the  sole  difficulty  in  the  case. 

The  bill  charges  that  before  the  grant  was  issued  the  parties 
divided  the  land  in  equal  quantities,  and  the  plaintiff  paid  Alexander 
sixty  dollars  for  choice  of  moieties,  and  elected  to  take  the  northern 
or  uppej  part.  A  dividing  line  was  then  run,  and  each  party  took 
possession  of  his  land  in  severalty. 

The  defendant  admits  that  there  was  a  conversation  concerning  a 
division,  that  the  line  was  partially  run,  and  that  the  plaintiff  paid 
him  sixty  dollars  for  choice ;  but  insists  that  the  line  was  only  par- 
tially run,  that  the  division  was  incomplete,  and  that  the  intention 
was  to  divide  1,000  acres  only. 

It  is,  then,  admitted  that  some  division  was  made,  that  some  line 
was  run,  that  John  paid  Alexander  sixty  dollars  for  choice,  and  chose 
the  northern  part  If  that  line  can  be  found,  it  ought  to  be  estab- 
lished ;  and  if  it  has  been  run  only  a  part  of  the  way,  it  ought  to  be 
continued  to  the  outward  boundary  of  the  tract  If  it  cannot  be 
found,  the  land  is  now  to  be  divided  into  moieties  in  the  manner  then 
agreed  on. 

James  and  John  Stephenson  depose  that  they  were  the  chain  car- 
riers when  the  survey  for  the  purpose  of  a  division  was  made.  That 
a  dividing  line  was  run  from  the  back  line  towards  the  river.  They 
both  think  that  a  marked  line  to  which  they  were  conducted  in  the 
presence  of  the  parties  and  of  James  Hough,  the  surveyor,  was  the 
line  which  was  then  run.  Their  opinion  is  founded  on  the  contiguity 
of  the  comer  which  was  shown  to  them  as  the  beginning  to  a  branch 
which  is  near  it,  and  which  they  think  they  recollect     The  line  was 
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ran  about  twenty  years  before  they  gave  their  depositions,  which  waa 
in  1818,  and  they  do  not  know  whether  the  line  now  shown  them  is 
the  true  line  or  not. 

Other  testimony  shows  that  it  cannot  be  the  true  line.  The  sur- 
veyor proves  that  the  marked  tree  shown  as  the  beginning  had  not, 
in  1821,  been  marked  more  than  seven  or  eight  years ;  and 
[  •  681  ]  all  the  testimony  in  the  cause  proves  that  *  the  line  ran 
through  James  Dunlap's  orchard,  and  that  he  himself  fre- 
quently said  so.  The  line  now  claimed  by  him,  and  supposed  by  the 
Stephensons  to  be  the  true  line,  would  not  come  near  his  orchard- 
It  is  apparent,  then,  that  this  line  has  been  made  long  since  the  divis- 
ion, and  there  is  some  reason  to  suppose  it  was  made  by  James  Dua- 
lap,  who  occupied  Alexander's  moiety  of  the  tract 

The  place  established  by  the  court  as  the  beginning  is  a  white  oak 
and  blue  oak,  standing  in  the  western  line  of  the  tract,  and  marked 
as  a  corner.  Being  in  the  line,  there  could  be  no  reason  for  marking 
them  as  a  corner  unless  such  had  been  the  fact,  and  the  trees  could 
be  a  corner  only  between  the  Dunlaps.  The  surveyor  cut  a  block 
out  of  the  ash,  including  one  of  .the  chops,  and  found,  from  marks 
which  are  considered  as  unerring,  that  the  chop  had  been  made 
twenty-one  years ;  that  is,  there  were  twenty-one  years'  growth  over 
it.  This  was  in  December,  1818.  The  chop  might  have  been  made 
in  the  autumn  of  1797,  or  the  spring  of  1798.  The  dividing  line  is 
supposed  to  have  been  run  in  1798.  A  line  from  this  point  to  the 
river,  so  as  to  divide  the  tract  equally,  passes  through  James  Dun- 
lap's  orchard,  and  leaves  rather  more  of  it  on  the  side  of  John  than 
would  be  left  by  the  line  which  James  Dunlap  had  admitted.  This 
line  is  established  by  the  decree  of  the  court.  The  testimony  is,  we 
think,  in  its  favor,  and  that  there  is  no  error  in  the  decree.     It  is 

affirmed,  with  costs. 

» 

M'CoNNELL  {;•  The  Trustees  of  the     own  of  Lexinoton. 

12  W.  582. 

A  question  in  equity  afl  to  the  title  to  a  lot  of  land  in  the  town  of  Lexington,  Kentuckj, 
reserved  as  public  property,  and  claimed  as  having  been  appropriated  bj  the  plaintiff's 
Ancestor.    Bill  dismissed  under  the  circumstances  of  the  case. 

This  cause  was  argued  by  Rowan^  for  the  plaintiff,  and  by  TcUbat^ 
for  the  defendant. 

,  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  suit  was  brought  in  the  court  of  the  United  States  for  the 
seventh  circuit  and  district  of  Kentucky,  against  the  trustees  of  the 
town  of  Lexington  and  others,  to  obtain  a  conveyance  of  in  and  out 
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No.  43,  in  that  town,  or  of  such  other  lots  in  lien  of  them  as 
might  still  remain  to  be  conveyed  by  the  trustees.  The  whole  of  out 
lot,  No.  43,  and  a  part  of  the  in  lot  had  been  conveyed  to  other  per- 
sons, who  had  been  in  possession  for  such  a  length  of  time  as  to  bar 
the  plaintiff's  action.  The  bill  was,  therefore,  dismissed  by  the  plain- 
tiff as  against  those  defendants,  and  continued  against  the  trustees. 

The  commonwealth  of  Virginia  had,  in  1773,  by  an  act  commonly 
called  "  the  land  law,"  reserved  640  acres  of  land  for  the  benefit  of 
those  who  had  settled  in  a  village  or  station,  that  it  -might  be  after- 
wards laid  out  into  lots  for  a  town  and  divided  among  such  settlers. 
The  inhabitants  of  Lexington  purchased  70  acres  adjoining  the 
reserve  of  640  acres,  and,  after  laying  the  whole  off  in  lots  and  streets, 
petitioned  the  assembly  to  establish  a  town.  The  legislature,  in 
May,  1782,  passed  an  act  vesting  the  whole  710  acres  in  trustees, 
who  were  empowered  to  make  conveyances  to  those  persons  who 
had  already  settled  on  the  said  lots,  as  also  to  the  purchasers 
of  lots  theretofore  sold;  and  to  lay  off  •such  other  parts  of  [  •SSS  ] 
the  said  land  as  was  not  then  laid  off  and  settled  into  lots 
and  streets,  and  to  sell  or  otherwise  dispose  of  the  same,  for  the  bene- 
fit of  the  inhabitants. 

James  AFConnell  was  one  of  the  settlers  in  Lexington,  and  was 
killed  by  the  Indians,  in  1782.  His  brother  and  heir  at  law,  Alex- 
ander AFConnell,  filed  this  bill  in  1815,  and  founds  his  claim  on 
proof  that  he  had  in  his  lifetime  erected  a  tannery  on  in  lot  No.  43, 
on  which  was  a  large  spring ;  and  on  the  following  order  of  the  board 
of  trustees :  — 

"At  a  meeting  of  the  board  of  trustees  for  the  town  of  Lexington, 
September  30,  1782,  No.  43  in  and  out  lot  granted  to  James 
M'Connell,  to  be  appraised,  and  the  valuation  thereof  redound  to  the 
heirs  of  said  M'Connell,  deceased." 

The  trustees,  in  their  answer,  insist  that  in  lot  No.  43  never  was 
granted  to  James  IVCConnell,  but  a  part  of  it  has  always  been  con- 
sidered as  reserved,  on  accoimt  of  a  spring  upon  it  for  the  use  of  the 
inhabitants.  They  are  informed  by  the  old  settiers  that  the  privilege 
of  establishing  a  tannery  on  that  lot  was,  in  the  year  1781,  granted 
to  James  M'CJonnell,  who  did  establish  one,  and  that  the  order  of 
appraisement  was  intended  to  cause  a  valuation  of  the  improvements 
and  of  the  leather  in  the  tannery,  not  of  the  lot  itself;  and  that  so 
much  of  the  entry  as  applies  to  the  lot  itself  is  a  mistake  of  the  clerk. 
They  say  that  other  lots,  not  these,  were  granted  to  AFConnelL  They  . 
also  insist  on  the  length  of  time  which  has  elapsed,  and  on  the  stat- 
ute of  limitations. 

Several  certificates  from  the  clerk,  and  extracts  firom  the  record 
VOL.  VII.  32 
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books  of  the  trustees,  are  filed  as  exhibits  in  the  cause.  From  one 
of  these  certificates  it  appears  that,  on  the  20th  of  December,  1781, 
at  the  first  arrangement  of  in  and  out  lots  of  the  town  of  Lexington, 
.  among  the  settlers,  in  lot  No.  18,  and  out  lot  No.  37,  were  granted  to 
James  M'Connell  as  his  donation  lots.  The  out  lot  appears  to  have 
been  transferred  by  John  Clarke,  whose  connection  with  M'Connell 
is  not  stated,  to  Robert  Parker,  to  whose  assignee  a  conveyance  was 
made  by  the  trustees,  in  August,  1785. 

An  assignment  by  Alexander  M'Connell,  as  heir  at  law  of  James, 
of  his  title  to  an  out  lot  in  the  town  of  Lexington,  made  in 
[  •  584  ]  May,  1795,  is  produced ;  but  this  assignment  neither  *  men- 
tions the  number  of  the  lot,  nor  the  name  of  the  assignee. 

Another  certificate  from  the  clerk  states  that  in  lot  No.  18  was 
granted  on  the  26th  of  March,  1781,  to  William  Stule,  and  after- 
ward, on  the  20th  of  December,  1781,  to  Benjamin  Hayden.  It  was 
afterwards,  on  the  1st  of  July,  1783,  awarded  to  James  M'Connell, 
and  afterwards,  on  the  8th  of  March,  1785,  was  forfeited.  The  cause 
of  forfeiture  is  not  mentioned.  The  presumption  is  that  it  must  have 
been  on  account  of  the  non-performance  of  some  condition  on  which 
the  allotment  was  made. 

The  entries  of  the  orders  made  by  the  trustees  seem  to  be  in  great 
confusion.  This  may  be  well  accounted  for  by  the  then  situation  of 
that  country.  Son>e  time  in  the  year  1784  or  1785,  Robert  Parker, 
then  clerk  of  the  board  of  trustees,  was  ordered  to  transcribe  their  old 
books.  Many  of  their  entries  were  made  on  small  scraps  of  paper 
and  on  backs  of  old  letters.  The  book  then  made  out  is  said  to  be 
lost.     There  is,  however,  a  book  of  records. 

The  imperfect  and  confused  state  of  the  books  has  made  it  neces- 
sary to  resort  to  the  testimony  of  witnesses  to  supply  facts  which  the 
books  do  not  disclose. 

It  is  very  well  ascertained  that  the  large  spring,  below  which 
M'Connell's  tanvats  were  sunk,  was  inclosed  within  the  stockade, 
and  was  used  by  the  inhabitants  of  the  fort  generally.  It  is  also  in 
proof  that  the  settlers  were  each  entitled  to  an  in  and  out  lot,  and 
that  the  trustees  frequently  allowed  those  who  were  dissatisfied  with 
the  lots  which  they  drew,  to  exchange  them  for  others  not  previously 
granted. 

William  Stule,  who  was  one  of  the  original  trustees,  deposes  that 
the  lot  on  which  the  tanvats  were  sunk  in  spring,  1782,  was  called 
M'Connell's  lot,  but  he  does  not  recollect  any  contract  between 
M'Connell  and  the  trustees,  or  any  disposition  made  by  them  of  the 
lot,  unti^  a  part  of  it  was  given  to  Bradford,  on  which  to  erect  a 
printing  office. 
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Robert  Patterson  was  also  one  of  the  original  trustees,  and  was  a 
friend  and  relation  of  M'ConnelL  He  deposes  that  ftTConnell  was 
a  tanner;  the  trustees  being  desirous  to  attract  tradesmen  to  the 
station,  permitted  IVFConnell  to  erect  a  tanyard  on  the  lot  in  contest, 
about  the  fall,  1781.  That  the  deponent  was  authorized  by 
the  trustees,  about  the  year  •  1783  or  1784,  to  clear  out  and  [  *  685  ] 
wall  up  the  public  spring,  for  which  he  was  paid  by  them. 
That  it  was  called  and  used  as  the  public  spring  from  the  first  settle- 
ment of  the  town.  He  believes  M'Connell  was  permitted  to  use  part 
of  the  lot  as  a  tannery,  for  the  people  of  the  town,  because  it  was 
more  convenient  and  under  cover  of  the  fort.  While  thus  used,  it 
was  called  ftTConnelPs  tanyard.  He  does  not  know  that  the  trus- 
tees intended  to  make  any  other  grant  of  the  lot  than  to  suffer  its  use 
by  IVTConnelL  They  fixed  a  market-house  on  the  lot,  in  1790  or 
1791,  and  then  claimed  it  as  their  own  property.  They  granted  part 
of  it  in  the  year  1787  to  John  Bradford,  on  condition  of  his  establish- 
ing a  printing-office  on  it,  reserving  the  public  spring  and  a  consider- 
able front  on  Main  and  Water  streets,  on  which  they  erected  build- 
ings which  were  rented  to  Bradford.  They  reserved  a  number  of 
lots  for  public  use. 

John  Toirence,  William  Martin,  Samuel  Martin,  Benjamin  Hay- 
den,  Joseph  Mitchell,  Josiah  Collins,  and  Hugh  Thompson,  were 
among  the  early  settlers  of  Lexington,  and  were  examined,  some  of 
them  by  the  appellant,  and  some  by  the  trustees.  They  all  concur 
in  the  declarations  that  the  spring  was  public,  for  the  use  of  the 
people  of  the  fort  generally;  that  it  was  called  the  public  spring; 
some,  that  it  was  called  the  public  spring  lot ;  that  M'CJonnell  sunk 
vats,  and  constructed  a  tanyard  on  it,  after  which  it  was  called 
M'Connell's  tanyard,  and  one  witness  is  inclined  to  think,  M'Con- 
nell's  lot  They  all  concur,  however,  in  denying  having  ever  heard 
that  the  lot  was  given  to  M'Connell,  or  to  any  other  person.  Some 
say,  though  they  never  heard  him  claim  the  lot,  they  have  heard  him 
claim  the  tanyard.  Joseph  Mitchell  swears  that  M'Connell  claimed 
a  lot  in  a  different  square.  Hugh  Thompson  says  that  the  records 
of  the  trustees,  which  are  produced  to  Jiim  at  the  time  his  deposition 
is  taken,  plainly  show  that  in  lot  No.  18  and  out  lot  No.  38,  were 
granted  to  James  M'ConnelL  John  Parker  and  Alexander  Parker 
came  to  Lexington,  the  one  in  1783  and  the  other  in  1784.  They 
were  each  of  them  members  of  the  board  of  trustees,  and  depose  to 
the  universal  understanding  that  the  spring  lot  was  reserved  for  pub- 
lic use,  and  had  never  been  granted  to  any  person,  until  a 
part  of  it  was  granted  to  *  Bradford,  for  a  printing-office.  [  •  686  } 
Alexander  Parker  says  that,  on  looking  into  the  record 
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books,  ^hile  a  trustee,  he  saw^  with  surprise,  the  entry  under  which 
Alexander  M'Connell  claims;  and  on  making  inquiries  firom  CoL 
Robert  Patterson,  also  a  trustee,  was  informed  that  the  trustees  had 
prevailed  on  James  M'CJonnell  to  establish  a  tannery,  under  cover  of 
the  fort,  to  tan  buffalo  hides,  and  had,  after  his  death,  appointed 
appraisers  to  value  his  property.  That  the  entry  appears  in  it^ 
present  form,  is  the  mistake  of  the  clerk  who  made  it.  He  adds 
that  the  records  show,  that  in  lot  No.  18  and  out  lot  No.  38,  were 
granted  to  James  M'ConnelL 

The  entry  under  which  the  appellant  claims  lot  No.  43,  does  not 
purport  to  grant  him  that  lot,  but  directs  a  valuation  in  terms  which 
import  a  former  grant.  No  trace  of  that  former  grant  is,  however, 
found,  and  the  testimony  is  very  strong  to  prove  it  was  never  made. 
The  reasonableness  of  reserving  a  public  spring  for  public  use ;  the 
concurrent  opinion  of  all  the  settlers  that  it  was  so  reserved ;  the 
universal  admission  of  all,  that  it  was  never  imderstood  that  the 
spring  lot  was  drawn  by  any  person ;  the  early  appropriation  of  it  to 
public  purposes;  the  fact  that  James  M'Connell  actually  claimed  a 
different  lot,  added  to  the  length  of  time  which  has  been  permitted 
to  elapse  without  any  assertion  of  title  to  this  lot,  are,  we  think, 
decisive  against  the  appellant  There  was  no  error  in  dismissing 
the  plaintiff's  bill,  and  the  decree  is  affirmed,  with  costs. 

6  P.  431  j  12  P.  410,  657 ;  7  H.  185 ;  9  H.  10. 


Chotard  and  others  v.  Pope  and  another. 

12  W.  586. 

An  anthority  '*to  enter"  a  certain  quantity  of  land  does  not  authorize  a  location  on  lands 
previonsly  appropriated,  or  withdrawn  from  the  lands  offered  for  sale. 

[  •  587  ]       This  cause  was  argued  by  Livingston  and  Webster^  for 
the  plaintiffs,  and  by  the  Attorney^  General  and  Sampson^ 
for  the  defendants. 

Johnson,  J.,  delivered  the  opinion  of  the  court. 

The  rights  of  the  complainants  in  the  land  in  litigation  in  this 
cause,  depend  upon  the  construction  of  the  act  of  congress  of  May 
8, 1820,'  passed  for  the  relief  of  the  legal  representatives  of  Henry 
Willis.  The  words  of  that  act  under  which  the  complainants  sup- 
pose themselves  entitled  to  relief,  are  these :  "  That  the  legal  repre- 
sentatives of  Henry  Willis  be  and  they  are  hereby  authorized  to 
enter,  without  payment,  in  lieu,  &c.,  in  any  land-office,  &c.,  in  the 
States  of  Mississippi  or  Alabama,  &c.,  a  quantity  of  land  not  exceed- 

1  6  Stats,  at  Large,  246. 


JANUARY  TERM,   1827.  377 

Chotaid  V.  Pope.    12  W. 

ing  thirteen  hundred  acres,  &c ."  Under  the  operation  of.  these 
words,  assuming  the  right  to  appropriate  any  unpatented  land  in  the 
two  States,  the  complainants  have  asserted  the  privilege  of  entering 
a  tract  of  land  which  covers  the  Site  surveyed  and  laid  off  for  the 
town  of  Claiborne,  in  the  State  of  Alabajoaa.  The  proper  officers 
have  refused  to  issue  the  ordinary  evidences  of  title,  and  have  gone 
on  to  sell  out  the  town  lots  according  to  law.  This  bill  is  filed 
against  the  register  of  the  land-office,  and  the  purchaser  of  one  of 
the  town  lots,  to  compel  them  to  make  titles  to  complainants. 

On  behalf  of  the  United  States,  it  is  contended  that  the  literal 
meaning  of  the  terms  of  the  act  is  limited  and  restrained  by  the  con- 
text, and  by  considerations  arising  out  of  the  general  system  of  land 
laws  of  the  United  States,  into  which  this  act  is  ingrafted ;  and  that, 
80  construed,  the  right  granted  is  limited  to  that  description  of  lands 
which  are  liable  to  be  taken  up  at  private  sale. 

And  such  is  the  opinion  of  this  court.  That  the  legislature  had 
distinctly  in  view  its  general  provisions  for  disposing  of  the  unappro- 
priated lands  of  the  United  States,  is  distinctly  shown  in  every  line 
of  the  act  under  consideration.  First,  the  party  is  referred 
to  the  land-office  to  make  his  entry;  he  is  then  confined  'to  [  •  588  ] 
the  locations  designated  by  the  surveys  made  by  the  Unit- 
ed States.  After  which  it  goes  on  to  enact  that  "the  register  or 
registers  of  the  land-offices  aforesaid  shall  issue  the  necessary  certifi- 
cate or  certificates,  on  the  return  of  which  to  the  general  land-office, 
a  patent  or  patents  shall  issue."  Here  the  whole  organization  of 
'  the  land-office  is  brought  into  review ;  and  if  then  the  term  "  enter  "  can 
be  shown  to  be  restricted  and  confined  in  its  application  to  a  par- 
ticular class  or  description  of  lands,  it  will  follow  that  when  used  in 
laws  relating  to  the  appropriation  of  lands,  it  must  lose  its  general 
and  original  signification,  and  be  confined  to  what  may  be  called  its 
technical  or  legislative  meaning. 

The  term  entry,  as  applied  to  appropriations  of  land,  was  probably 
borrowed  frOm  the  State  of  Virginia,  in  which  we  find  it  used  in 
ihat  sense  at  a  very  remote  period.  Many  cases  will  be  found  in 
the  reports  of  the  decisions  of  this  court,  in  which  the  titles  to  western 
lands  were  drawn  in  question,  which  will  show  how  familiarly  and 
generally  the  term  is  used  by  court  and  bar.  Its  sense,  in  the  legal 
nomenclature  of  this  country,  is  now  as  fixed  and  definite  as  that  of 
many  terms  borrowed  from  the  common  law.  It  means,  that  act  by 
which  an  individual  acquires  an  inceptive  right  to  a  portion  of  the 
unappropriated  soil  of  the  country,  by  filing  his  claim  in  the  office  of 
an  officer  known  in  the  legislation  of  several  States  by  the  epithet 
of  an  entry-taker,  and  corresponding  very  much  in  his  functions 

32* 
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with  the  registers  of  land-offices,  under  the  acts  of  the  United  States. 
In  the  natural  progress  of  language,  the  term  has  been  introduced 
into  the  laws  of  the  United  States ;  and,  by  reference  to  those  laws, 
we  think  the  meaning  of  the  term  will  be  found  to  be  distinctly  con- 
fined to  the  appropriation  of  lands  under  the  laws  of  the  United 
States,  at  private  sale. 

It  is  familiarly  known  that  the  public  lands  are  uniformly  brought 
into  market  in  pursuance  of  a  system  which  commenced  in  the  year 
1796,  and  was  perfected  about  the  year  1800.  The  lands  are  first 
surveyed,  then  advertised  at  public  auction,  and  then,  whatever 
remains  unsold  at  public  auction,  is  offered  at  private  sale  to  the 
first  applicant,  at  stipulated  prices.  The  act  of  1800  presents  a  fall 
view  of  the  course  pursued  on  this  subject,  and  the  7th  ^ 
[  •  589  ]  section  (vol.  •  3,  p.  388)  of  that  act  distinctly  shows  that  the 
right  to  enter  lands  is  confined  to  those  lands  which  are 
offered  at  private  sale.  The  words  enter,  entry,  and  book  of  entries, 
will  be  found  in  that  section,  all  used,  and  exclusively  used,  with 
reference  to  the  appropriation  of  lands  of  that  description.  Now,  no 
one  ever  imagined  that,  under  the  general  system,  the  right  of  appro- 
priation by  entry  in  the  register's  office,  extended  to  any  appropri- 
ated lands,  however  those  appropriations  were  legally  made.  The 
ideas  on  this  subject  were  so  fixed  in  familiar  use,  that  congress  felt 
no  necessity  for  further  precaution  in  legislating  on  this  subject  in 
this  instance,  than  what  is  implied  in  the  use  of  language  belonging 
to  their  general  system. 

By  looking  through  the  laws  making  provisions  for  grants  of  land, 
firom  the  year  1800  downwards,  congress  will  be  found  repeatedly 
using  the  term  entry  in  a  sense  which  leaves  no  doubt  of  the  descrip- 
tion of  lands  to  which  it  is  applied.  In  the  act  of  the  3d  March, 
1817,2  (vol.  6,  p.  286,)  entitled  an  act  allowing  further  time  for  enter- 
ing donation  rights  to  lands  in  the  district  of  Detroit,  it  will  be  found 
by  comparing  the  title  with  the  enacting  clause,  that  the  sense  in 
which  the  term  entry  is  used,  is  that  of  filing  a  claim  with  the  register 
of  the  land-office.  But  all  the  previous  laws  on  the  subject  show 
that  the  only  lands  that  could  be  appropriated  by  filing  a  claim  in  the 
register's  office,  were  those  which  were  offered  at  private  sale.  In  the 
act  of  March,  1818,^  (vol.  6,  p.  260,)  for  "authorizing  certain  purchasers 
of  public  lands  to  withdraw  their  entries,  and  transfer  the  moneys 
paid  thereon,"  we  find  congress  familiarly  using  the  term  with  refer- 
ence to  the  same  subject ;  and  still  more  explicitly  in  the  act  of 
March,  1819,*  entitled  an  act  providing  for  the  correction  of  errors 
in  making  entries  of  lands  at  the  land-offices,  (vol.  6,  p.  427,)  until 
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finally,  in  the  year  1820,  the  very  legislature  which  passed  this  act  in 
favor  of  the  heirs  of  Willis,  has  furnished  such  explicit  evidence  of 
the  meaning  which  they  attach  to  the  grant  of  a  right  to  enter,  as 
banishes  every  doubt. 

In  the  2d  and  3d  sections  of  the  act  of  April  24, 1820, '  (vol.  6, 
p.  486,)  entitled,  "  an  act  making  further  provisions  for  the 
sale  of  public  lands,"  will  be  found  conclusive  •  evidence,  [  *  590  ] 
that  the  right  to  enter  is  identified  with  the  right  to  pur- 
chase at  private  sale,  and  confined  to  the  appropriating  of  such  lands 
as  may  be  legally  appropriated  by  entry  at  the  register's  office ;  from 
which  are  excluded  all  lands  previously  appropriated,  whether  by 
public  sale,  or  by  being  withdrawn  firom  the  mass  of  lands  offered 
for  sale. 

From  the  earliest  date  of  the  legislation  of  congress  on  this  sub- 
ject, there  have  been  appropriations  to  the  public  use,  made  by  with- 
drawing from  this  mass  certain  portions  of  territory  for  public 
seminaries,  towns,  salt  springs,  mines,  and  other  objects ;  and  the 
particular  land  in  controversy  was  appropriated  under  a  previous 
law,  to  wit,  the  act  of  April,  1820,  for  the  site  of  a  town.  We  there- 
fore think  that  it  was  not  included  in  the  right  to  appropriate  vested 
in  the  complainants  under  the  act  on  which  they  rely. 

Before  dismissing  this  subject,  it  maybe  proper  to  remark  that  the 
question  considered  is  the  only  question  that  was  made  in  argument. 
The  court  have  also  under  consideration  some  points  arising  on  the 
form  of  the  remedy,  and  the  state  of  the  complainant's  right;  on 
which  subjects  the  court  are  to  be  considered  as  uncommitted  by  any 
inference  that  may  be  drawn  from  their  having  disposed  of  the  cause 
upon  the  principal  question.  Decree  affirmed^  with  costs. 


Mason  and  another,  Plaintiffs  in   Error,  v.  Matilda  and  others, 
Defendants  in  Error. 

12  W.  690 

Under  the  statute  of  Virginia,  emancipating  slaves  brought  into  that  State,  nnless  the 
owner  removing  with  them  should  take  a  certain  oath  within  sixty  days  after  such  remo- 
val, the  fact  of  the  oath  having  been  taken  may  be  presumed  by  the  lapse  of  twenty  years, 
accompanied  with  possession. 

This  cause  was  argued  by  Sampson  and  Lear^  for  the  plaintifis  in 
enror,  and  Jones  and  Key^  for  the  defendants  in  error. 

•Johnson,  J.,  delivered  the  opinion  of  the  court  [  •691  ] 

This  cause  comes  up  on  a  bill  of  exceptions  from  the 
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court  held  for  Washington  county,  Disixict  of  Columbia,  in  whidi 
Matilda,  a  negress,  brought  stdt  in  behalf  of  herself  and  her  three 
children,  to  receive  their  freedom. 

The  material  facts  in  the  cause  are  these  :  ^  One  James  Craik, 
through  whom  the  plaintiffs  in  this  court  make  title,  some  time  in  the 
year  1792,  brought  Matilda  from  the  State  of  Maryland  into  Fair&x 
county  in  Virginia,  and  there  settled  and  resided  until  his  death,  in 
all  about  two  and  twenty  years. 

During  this  time  the  three  children  of  Matilda  were  bom,  and  the 
whole  continued  to  be  held  by  him  in  slavery  during  his  life,  and  at 
his  death  were  bequeathed  to  his  wife,  who  bequeathed  them  to  the 
wives  of  Moer  and  Msison. 

The  whole  time  which  elapsed,  from  the  bringing  of  Matilda  into 
Virginia  to  the  commencement  of  this  suit,  was  thirty  years. 

By  the  laws  of  Virginia,  a  slave  brought  into  that  State  in  1792, 
became  free  after  the  lapse  of  one  year ;  but  to  the  act  on  this  sub- 
ject is  subjoined  a  proviso,  that  it  shall  not  extend  to  "  those  who 
may  be  inclined  to  remove  from  any  of  the  United  States,  and 
become  citizens  of  this  State,  if  within  sixty  days  after  such  removal 
he  or  she  shall  take  the  following  oath  before  some  justice  of  the 
peace  of  the  commonwealth,"  and  then  the  oath  is  set  out  in  eztenso. 

On  the  trial,  the  defendants  below  could  not  produce  positive 
testimony  that  the  oath  had  been  taken  according  to  law ;  but  after 
proving  that  the  magistrates  of  the  county  at  the  time  of  Matilda's 
removal,  were  all  dead,  and  the  continued  possession  of  the  family 
from  that  time  to  the  institution  of  the  suit,  they  contended  that  the 
cause  should  go  to  the  jury,  under  a  charge  that,  from  the  circum- 
stances so  given  in  evidence,  the  jury  might  presume  that  the  oath 

had  been  taken  in  the  prescribed  time. 
[  •  692  ]       •  This  the  court  refused,  and  charged  the  jury  in  terms 
purporting  the  contrary  doctrine,  upon  which  the  jury  found 
a  verdict  for  the  plaintiffs  below. 

In  the  argument,  two  questions  have  been  examined.  1.  Whether 
such  a  presumption  might  legally  be  raised  from  length  of  time  and 
circumstances.  2.  Whether  it  could  be  raised,  as  against  the  chil- 
dren of  Matilda,  who  during  the  greatest  part  of  the  time,  had  been 
in  a  state  of  infancy. 

It  is  a  relief  to  us  to  find  that  there  has  been  an  express  adjudica- 
tion on  both  these  points.  The  case  arises  under  a  Virginia  statute, 
and  in  the  court  of  appeals  in  that  State,  it  appears  that  both  ques- 
tions arose  in  the  case  of  Abraham  v.  Matthews,  6  Mum.  159,  and 
were  decided  in  favor  of  the  master  of  the  slave.  The  court  in  that 
case  decides  that  the  fact  of  having  taken  the  oath  required,  and  io 
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the  time  required,  may  be  presumed  after  a  lapse  of  twenty  years, 
accompanied  with  possession.  The  language  of  the  court  is,  "  that 
it  may  be  presumed  so  as  to  throw  the  onus  probandi  on  the  opposite 
party ; "  and  this  has  been  considered  in  argument  as  an  absurdity. 
In  its  literal  sense  it  is  an  absurdity,  but  in  the  sense  of  the  court  it 
is  far  otherwise ;  it  can  only  mean  that  the  presumption  must  be 
repelled  by  conflicting  evidence,  or  the  jury  may  legally  found  their 
verdict  upon  it. 

The  infancy  of  Abraham  was  also  insisted  Upon  in  that  case,  as  a 
circumstance  to  repel  the  presumption,  but  overruled.  And  that  case 
was  a  stronger  one,  on  the  effect  of  infancy,  than  the  present ;  for 
here  the  rule  parttis  sequUur  venfram  must  take  effect.  The  three 
children  of  Matilda  claim  their  freedom  on  the  supposed  emancipa- 
tion of  their  mother ;  but  their  moth^  did  not  and  could  not  set  up 
the  circumstance- of  infancy  in  hersel£ 

It  has  been  supposed  that  the  case  of  Ghumett  v.  Sam  and  Phillis, 
5  Mum.  642,  decided  in  the  same  court,  the  year  before  that  of 
Abraham,  conflicts  with  the  latter,  and  leaves  the  law  unsettled. 

If  there  was  such  conflict,  it  is  obvious  that  the  latter  decision  is 
the  superior  authority ;  yet  we  admit  that  such  incongruity,  if  it 
existed,  would  sanction  this  court  in  hesitating  on  the  question 
whether  the  law  was  settled 

•  But  there  is  no  inconsistency  between  the  two  cases  ;  [  *  693  ] 
the  same  principle  is  admitted  in  the  first,  and  asserted  in 
the  last 

The  instruction  moved  for  in  the  case  of  Sam  and  Phillis  was, 
"  that  the  master,  in  order  to  entitle  himself  to  the  benefit  of  the  pro- 
viso, must  show  that  he  had  taken  the  oath  prescribed  and  required 
by  law." 

Now,  although  upon  the  face  of  it  this  would  seem  to  import  posi- 
tive proof,  yet  the  court  take  a  different  view  of  its  meaning ;  for  they 
observe,  "  that  the  right  of  freedom  primd  fade  acquired,  could  only 
be  obviated  by  evidence  adduced  to  show,  or  by  circumstances  au- 
thorizing a  presumption  that  such  an  oath  had  been  taken,  and  that 
the  terms  of  the  instruction  asked,  in  that  case,  were  broad  enough  to 
include  the  latter  description  of  evidence  as  well  as  the  former." 

This  contains  a  distinct  admission  that  the  master  is  not  restricted 
to  positive  proof,  and  that  a  presumption  of  the  material  fact,  that  of 
the  oath,  resulting  from  circumstances,  may  be  equivalent  to  positive 
proot 

It  has  been  argued  that  this  presumption  should  be  repelled  by  the 
ignorance,  impotence,  and  continued  state  of  duress  in  which  the 
plaintifis  below  must  necessarily  have  continued  from  their  state  of 
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bondage.  But  this  also  must  have  been  duly  considered  by  the 
learned  judges  of  the  Virginia  bench,  since  the  fact  equally  existed 
in  the  cases  which  were  before  them. 

Practically,  we  know  that  they  seldom  want  counsellors  or  aid  of 
any  kind,  and  that  the  leaning  of  courts  and  juries  is  very  much  in 
their  favor.  Where  any  reasonable  grounds  can  be  laid  hold  of  to 
sustain  a  verdict  in  their  behalf,  there  is  reason  to  believe  that,  on 
questions  of  right,  considerations  of  every  kind  in  favor  of  freedom 
will  always  have,  at  least,  their  full  weight  On  the  other  hand,  the 
natural  repugnance  of  man  at  remaining  in  that  state,  is  a  considera- 
tion of  great  weight  in  sustsdning  the  presumption  from  lapse  of 
time. 

We  think,  therefore,  that  both  the  points  made  in  arga- 
[  •  594  ]  ment  have  been  decided.  We  are  also  satisfied  that  •the 
decisions  of  the  court  are  in  perfect  analogy  with  general 
principles,  in  the  application  of  prescription  and  presumptions  from 
length  of  time,  and  continued  acquiescence  of  the  party  whose  rights 
are  implicated. 

We  do  not  deem  it  necessary  to  corroborate  th^  Virginia  decisions 
by  comparing  them  wit^  the  authorities  on  this  subject,  as  we  are  in 
the  habit  of  regarding  with  the  highest  respect  the  decisions  of  the 
state  courts  upon  causes  arising  under  their  own  statutes.  But  any 
one  desirous  of  pursuing  the  inquiry,  will  find  the  law  on  this  subject 
very  well  collected  and  digested  in  Mr.  Starkie's  3d  vol.  of  his  Trea- 
tise on  Evidence,  add  the  1225th  page  of  Mr.  Metcalf 's  edition. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Lidderdale's  Executors  v.  The  Executor  of  Robinson. 

12  W.  694. 

Under  the  statate  of  Virginia,  giving  to  debts  due  on  protested  bills  of  exchange,  the  rank 
of  jadgment  debts,  a  joint  indorser,  who  has  paid  more  than  his  proportion  of  the  debt, 
has  a  right  to  satisfaction  ont  of  the  assets  of  his  co-indorser,  with  the  priority  of  a  jodg^ 
ment  creditor. 

This  cause  was  argued  by  Powell^  for  the  plaintif&,  no  counsel 
appearing  for  the  defendants. 

Johnson,  J.,  delivered  the  opinion  of  the  court. 
The  question  to  be  decided  in  this  cause  is  certified  to  this 
court  on  a  division  of  opinion  from  the  judges  of  the  Virginia  dis- 
trict 
[  •  695  ]       •  The  bill  is  filed  to  recover  a  sum  of  money  of  Robinsotf  a 
estate ;  and  the  debts  being  numerous,  and  the  assets  piob- 
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ably  insufficient  to  satisfy  the  whole,  the  right  of  priority  becomes  a 
material  object  among  the  creditors. 

The  particular  demand  upon  which  this  question  is  certified,  is 
that  of  one  Smith,  who  was  joint  indorser  with  Robinson,  on  a  bill 
of  exchange  drawn  by  one  Roots,  and  returned  tinder  protest.  The 
bill,  of  course,  must  have  been  drawn  payable  to  Robinson  and 
Smith,  and  being  taken  up  by  them,  and  the  latter  having  paid  more 
than  a  moiety  in  satisfaction  of  the  debt,  his  administrator  now  claims 
of  the  estate  of  Robinson  the  amount  by  which  Smith's  payments 
exceeded  the  moiety. 

There  is  no  question  on  his  right  to  come  in  for  that  sum  as  a 
simple  contract  creditor ;  but  he  claims  precedence,  and  the  rank  of  a 
judgment  creditor,  under  a  particular  provision  of  the  laws  of  Vir- 
gima  in  force  at  Robinson's  death,  and  under  an  equitable  principle, 
according  to  which  he  who  pays  a  debt  of  a  superior  dignity  is  suf- 
fered to  rank  in  the  application  of  assets  according  to  the  dignity  of 
the  debt  satisfied ;  or,  in  other  words,  is  substituted  for  the  creditor 
who  held  the  prior  debt. 

The  terms  of  the  Virginia  act  are  these :  "  All  bills  of  exchange 
which  are  or  shall  be  protested,  shall,  after  the  death  of  the  drawer 
or  indorser  thereof,  be  accounted  of  equal  dignity  with  a  judgment ; 
and  the  executors  or  administrators  of  every  such  drawer  or  indorser, 
shall  suffer  judgment  to  pass  against  them  for  all  debts  due  upon 
protested  bills  of  exchange,  before  any  bond,  bill,  or  other  debt  of 
equal  or  inferior  dignity,  under  the  penalty  of  being  obliged  to  pay 
the  same  out  of  their  own  proper  goods." 

The  priority,  therefore,  of  the  holder  of  the  bill  of  exchange,  as  well 
against  the  estates  of  the  indorsers,  as  the  drawer,  is  unquestionable ; 
but  the  other  creditors  insist  that,  as  between  the  co-indorsers,  the 
rights  of  Smith  against  the  estate  of  Robinson  must  be  determined 
by  the  nature  of  the  action  to  which  he  would  have  been  put  at  law 
to  recover  back  what  he  paid  above  his  moiety,  that  is,  assumpsit  on 
simple  conixact.  But  both  on  principle  and  authority  we  are  induced 
to  think  otherwise. 

•  What  have  the  creditors  of  Robinson  to  complain  of  ?  [  *  596  ] 
They  are  only  referred  back  to  the  situation  in  which  they 
were  before  they  were  relieved  by  the  application  of  Smith's  funds  to 
the  payment  of  the  bill  of  exchange.  If  the  bill  of  exchange  still  re- 
mained in  the  hands  of  the  holder  unsatisfied,  his  right  to  a  priority 
from  Robinson's  estate,  as  to  the  moiety  of  the  bill,  would  be  unques- 
tionable ;  and  if  relieved  firom  that  state  by  the  money  of  Smith,  it  is 
bat  right  that  Smith  should  have  refunded  to  him  that  sum  which 
they,  without  that  oayment,  would  certainly  have  been  o]>liged  to  re- 
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linquish.  This  is  in  perfect  analogy  with  that  class  of  cases  in  which 
real  assets  have  been  decreed  to  make  good  to  simple  contract  cred- 
itors sums  that  have  been  taken  from  personal  assets,  and  applied  to 
relieve  the  real  estate,  8  Vesey,  382,  or  to  satisfy  specialty  creditors, 
Gibbs  V,  Ougier,  12  Vesey,  413. 

That  a  sm-ety  who  discharges  the  debt  of  the  principal  shall,  in 
general,  succeed  to  the  rights  of  the  creditor,  as  well  direct  as  inci- 
dental, is  strongly  exemplified  in  those  cases  in  which  the  surety  is 
permitted  to  succeed  to  those  rights,  even  against  bail,  who  are  them- 
selves, in  many  respects,  regarded  as  sureties.  2  Vern.  608;  11 
Vesey,  22.  That  such  would  be  the  effect  of  an  actual  assigmnent 
made  by  the  creditor  to  the  surety,  or  to  some  third  person  for  his 
benefit,  no  one  can  doubt.  But  in  the  cases  last  cited,  we  find  the 
court  of  equity  lending  its  aid  to  compel  the  creditor  to  assign  the 
cause  of  action,  and  thus  to  make  an  actual  substitution  of  the  sure- 
ties, so  as  to  perfect  their  claim  at  law.  This  fully  affirms  the  right 
to  succeed  to  the  legal  standing  of  their  principal ;  and,  after  estab- 
lishing that  principle,  it  is  going  but  one  step  further  to  consider  that 
as  done  which  the  surety  has  a  right  to  have  done  in  his  favor,  and 
thus  to  sustain  the  substitution  without  an  actual  assignment.  And 
accordingly  we  find  the  dictum  expressed  In  Bobinson  r.  Wilson,  2 
Madd.  434,  in  pretty  general  terms,  "  that  a  surety  who  pays  off  a 
specialty  debt  shall  be  considered  as  a  creditor  by  specialty  of  his 
principal" 

If  the  parties  in  this  cause  be  considered  as  claiming  on* 
[  *  597  ]  del  assignment  from  the  holder  of  the  bill,  and  each  as  *  as- 
signee of  the  claim  against  his  co-indorsee,  according  to  the 
actual  state  of  their  respective  interests,  there  can  be  no  doubt  of  the 
priority  here  claimed.  This  subject  has  undergone  a  very  serious  ex- 
amination in  the  courts  of  the  United  States,  and  in  cases  in  which| 
as  in  this,  satisfaction  had  been  made  by  the  surety  without  taking 
an  actual  assignment  of  the  debt. 

The  first  in  order  of  time  was  that  of  Burrows  and  Brown  ». 
ISFWhann  and  Campbell,  Administrators  of  Cames,  1  Desaussure, 
409.  This  was  a  case  exactly  the  parallel  of  the  present  in  aU  its 
circumstances.  The  parties  were  co-securities  to  one  Banks,  in  a 
bond  to  Warrington,  and  had  all  contributed,  but  unequally,  to  the 
satisfaction  of  the  judgment  obtained  against  them  jointly  on.  the 
bond.  They  had  taken  no  assignment  of  the  judgment,  and  Bro^ra 
and  Burrows,  who  had  paid  most,  prayed  to  be  let  in  as  judgment 
creditors  of  Carnes,  their  co-obligor,  in  right  of  the  judgment  obtained 
by  the  creditor,  Warrington.  There  was,  in  this  case,  satisfaction 
also  entered  formally  on  the  judgment,  but  as  this  was  obtained  by 
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the  management  of  Carnes's  administrators,  it  was  treated  as  a  nullity^ 
and  the  complainants  had  a  priority  decreed  to  them  in  right  of  the 
judgment  against  themselves,  conjointly  with  Games,  their  co-obligor. 

The  next  case  was  that  of  Eppes  et  oL^  Executors  of  Wayles,  v. 
Randolph,  2  Call.  126,  in  which  the  sm^ty  to  a  bond,  having  paid  it 
ofi^  but  having  taken  no  assignment  from  the  creditor,  filed  his  bill  to 
charge  the  real  estate  of  the  principal,  upon  the  ground  that  he  had 
succeeded  to  the  rights  of  the  creditor  by  the  mere  act  of  satisfying 
the  bond.  It  was  not  questioned  that  such  would  have  been  the 
effect  of  an  assignment,  nor  that  the  aid  of  the  court  would  have 
been  granted  to  compel  the  creditor  to  assign ;  but  the  claim  to  relief 
was  insisted  upon  on  the  ground  that,  without  such  assignment,  the 
surety  could  only  be- considered  in  the  rank  of  a  simple  contract  cred- 
itor, and,  as  such,  neither  having  a  preference  to  other  simple  con- 
tract creditors,  nor  the  ri^ts  of  a  creditor  by  specialty,  to  charge  the 
assets  descended. 

This  is  precisely  the  defence  set  up  in  the  present  case ;  but  in  the 
case  of  Wayles  v.  Randolph,  the  court  decided  that  the 
surety  succeeded  to  the  rights  of  the  creditor,  and  *  decreed  [  *  598  ] 
satisfaction  accordingly  out  of  the  remaining  assets,  both 
real  and  personal ;  (p.  18d ;)  modifying  their  decree,  however,  so  as 
not  to  affect  the  executor  with  a  devastavit  for  any  payment  made 
before  the  filing  of  the  bill. 

In  the  year  1802,  the  same  point  was  decided  in  the  courts  of  Vir- 
ginia, in  the  case  of  Tinsley  v.  Anderson,  3  Call.  329.  In  this  case, 
a  creditor  filed  his  bill  to  compel  mortgagees  and  judgment  creditors 
to  subject  the  estate  of  one  Anderson  to  a  sale,  that  prior  incum- 
brances might  be  cleared  away,  so  as  to  let  him  in  for  satisfaction; 
and  in  applying  the  proceeds  of  the  mortgaged  property,  the  court 
was  called  upon  to  decide  this  question  in  all  its  latitude.  In  deliv- 
ering their  decree,  the  language  of  the  court  is,  "  that  for  all  sums 
paid  by  sureties  they  ought  to  be  placed  in  the  situation  of  the  cred- 
itors whose  debts  they  have  paid  or  are  bound  to  pay." 

That  thisj  then,  is  the  settled  law  of  the  State  in  which  this  con- 
tract and  this  cause  originated,  cannot  be  doubted.  But  we  feel  no 
inclination  to  place  our  decision  upon  that  restricted  ground,  since 
we  are  well  satisfied  with  its  correctness  on  a  general  principle,  and 
on  authorities  of  great  respectability  in  other  States. 

We  will,  therefcnre,  order  it  to  be  certified  to  the  circuit  court  of 
Virginia  district,  tiiiat  John  Smith,  executor  of  John  Smith,  deceased, 
is  entitled  to  satisfaction  firom  the  assets  of  the  estate  of  John  Rob- 
inson, with  the  priority  of  a  judgment  creditor  of  the  deceased. 

Certificate f  accordingly. 
VOL.  VII.  33 
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12  W.  599. 

A  warrant  or  order  of  snnrej  of  lands  made  by  the  Spanish  authorities  at  Mobile,  in  the  yen 
1806,  did  not  eonfer  a  complete  legal  title. 

This  cause  was  argued  by  E.  Livingston^  for  the  plaintiff,  and  by 
Owen  for  the  defendant 

Trimble,  J.,  delivered  the  opinion  of  the  court 

This  was  an  action  of  ejectment  brought  by  the  plaintiff  in  error 
against  the  defendant,  in  the  district  court  of  the  United  States  for 
the  district  of  Alabama.  The  plaintiff  excepted  to  certain  opinions 
of  the  court  given  in  the  progress  of  the  trial,  and  his  exceptions  hav- 
ing been  signed  and  sealed  by  the  judge,  a  verdict  and  judgment  was 
rendered  against  him ;  which  judgment  and  exceptions  are  brought 
before  the-court  by  writ  of  error. 

The  questions  in  the  case  arise  entirely  out  of  the  bill  of  excep- 
tions. It  states  that  '<  the  plaintiff  claimed  the  land  in  the  declara- 
tion mentioned,  as  devisee  of  the  late  Francis  Collell,  and  offered  in 
evidence,  as  the  first  link  in  the  chain  of  his  title,  a  concession  from 
the  Spanish  government  to  the  said  Francis  Collell,  a  copy  of  which 
is  annexed  to  the  bill  of  exceptions.  The  court  decided  that  the 
concession  offered  in  evidence  by  the  plaintiff,  being  no  higher  evi- 
dence of  title  than  a  warrant  or  order  of  survey,  would  not  support 
an  ejectment  The  plaintiff  offered  no  other  title  than  that  above 
mentioned  in  evidence.  The  court  decided,  also,  that  the  signature 
jf  the  granting  officer  of  the  Spanish  government,  (the  intendant,  as 
well  as  the  assisting  officers,)  must  be  proved."  These  are  the  opin- 
ions excepted  to  by  the  plaintiff.  A  history  of  the  case,  somewhat 
different,  is  given  by  the  clerk  in  the  transcript  of  the  record  sent  np. 
But  it  was  no  part  of  his  duty,  nor  bad  he  authority,  as 
[  •600  ]  clerk,  •to  state  upon  the  record  what  was  offered  in  evidence 
on  the  trials,  or  what  opinions  were  expressed  by  the  court 
in  relation  to  the  evidence,  otherwise  than  as  stated  in  the  biU  of  ex- 
ceptions itself.  The  evidence  given  on  the  trial  of  an  issue  at  com- 
mon law  is  no  part  of  the  record,  unless  made  a  part  of  it  by  bill  of 
exceptions,  demurrer  to  evidence,  or  case  agreed  by  parties,  and 
entered  of  record.  Nor  are  the  opinions  of  the  court,  given  inciden- 
tally,  in  the  progress  of  the  trial,  except  so  made  by  bill  of  exceptions, 
any  part  of  the  record.  The  statements  of  the  clerk,  so  far  as  they 
are  contrary  to  the  statements  verified  by  tiie  seal  of  the  judge,  mast 
be  wholly  disregarded. 

The  concession  referred  to  in  the  bill  of  exceptions  is,  upon  its  facei 
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not  a  grant  nor  a  survey,  but  it  is,  as  is  expressed  in  the  bill  of  exoep- 
tions,  only  a  warrant,  or  order,  authorizing  the  deputy  surveyor  to 
make  a  survey,  and  to  report  the  survey  when  made,  to  the  intendant, 
in  order  to  found  a  grant  upon  it.  The  order  of  survey  bears  date 
the  day  of  1806.    At  that  date,  tiie  Spanish  authorities 

were  in  the  actual  possession  of  Mobile,  where  the  land  lies ;  and 
they  claimed  it  as  part  of  the  Floridas,  then  belonging  to  the  Spanish 
crown.  The  United  States  claimed  it  as  part  of  Louisiana.  But  it 
13  not  necessary  to  investigate  these  conflicting  claims.  The  United 
States  have  since  obtained  the  Floridas,  by  purchase  and  cession 
from  Spain,  wkhout  having  previously  settled  the  controverted  boun* 
dary  between  the  Floridas,  as  claimed  by  Spain,  and  Louisiana,  as 
claimed  by  the  United  States. 

A  question  of  disputed  boundary  between  two  sovereign  indepen* 
dent  nations,  is,  indeed,  much  more  properly  a  subject  for  diplomatic 
discussion,  and  of  treaty,  than  of  judicial  investigation.  If  the  United 
States  and  Spain  had  settled  this  dispute  by  treaty,  before  the  United 
States  extinguished  the  claim  of  Spain  to  the  Floridas,  the  boundary 
fixed  by  such  treaty  would  have  concluded  all  parties.  But  as  that 
was  not  done,  the  United  States  have  never,  so  far  as  we  can  discover, 
distinguished  between  the  concessions  of  land  made  by  the  Spanish 
authorities  vtdthin  the  disputed  territory,  whilst  Spain  was  in  the 
actual  possession  of  it,  from  concessions  of  a  similar  char- 
acter made  by  Spain  within  the  *  acknowledged  limits.  We  [  *  601  ] 
will  act,  therefore,  raise  any  question  upon  the  ground  of 
the  want  of  authority  in  the  intendant  to  make  the  concession.  No 
question  of  that  sort  seems  to  have  been  made  in  the  court  below. 
Assuming,  then,  the  authority  of  the  Spanish  intendant  to  make  the 
concession  and  warrant  of  survey,  the  question  made  and  decided  in 
the  district  court  fairly  arises,  was  it  a  sufiident  tide  to  recover  upon 
in  the  action  of  ejectment?  If  the  concession  had  been  made  in  a 
country  where,  at  the  time,  the  principles  and  practices  known  to  the 
common  law  prevailed,  it  would  not  bear  a  contest.  It  would  be 
legarded,  at  most,  as  an  incipient,  inchoate  right,  but  not  a  perfect 
legal  estate.  It  would  not  be  such  titie  as  would  maintain  an  action 
of  ejectment 

Was  it  a  perfect  legal  estate,  was  it  titie,  according  to  the  Spanish 
law,  which  prevailed  at  Mobile  at  the  time  it  was  made  ?  We  ap- 
prehend not.  It  shows,  upon  its  face,  that  other  acts  of  sovereignty 
remained  to  be  done  to  perfect  the  titie,  and  which  the  sovereign 
power  might  withhold.  A  survey  was  to  be  made,  and,  according 
to  the  laws  and  usages  of  Spain,  a  formal  grant  was  to  be  made,  in 
3uch  cases,  to  complete  the  titie. 
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It  may  be  admitted  that  the  United  States  were  bound  in  good 
faith,  by  the  terms  of  the  treaty  of  cession  ^  by  which  they  acquired 
the  Floridas,  to  confirm  such  concessions  as  had  been  made  b^  war- 
rants of  survey ;  yet  it  would  not  follow  that  the  legal  title  would 
be  perfected  until  confirmation.  The  government  of  the  United 
States  has,  throughout,  acted  upon  a  different  principle  in  relation  to 
these  inchoate  rights,  in  all  its  acquisitions  of  territory,  whether  from 
Spain  or  France.  Whilst  the  government  has  admitted  its  obliga- 
tion to  confirm  such  inchoate  rights  or  concessions  as  had  been  fairly 
made,  it  has  maintained  that  the  legal  title  remained  in  the  United 
States,  until,  by  some  act  of  confirmation,  it  was  passed,  or  relin- 
quished to  the  claimants.  It  has  maintained  its  right  to  prescribe 
the  forms  and  manner  of  proceeding,  in  order  to  obtsdn  a  confirma- 
tion, and  its  right  to  establish  tribunals  to  investigate  and  pronounce 
upon  their  fairness  and  validity.  This  is  demonstrated  by 
[  •  602  ]  •  the  laws  which  congress  have  repeatedly  passed  establish- 
ing boards  of  commissioners  to  investigate  these  claims, 
and  to  reject  or  confirm  them,  or  report  them  to  congress  in  cases  of 
doubt ;  and  by  the  acts  of  congress  requiring  all  such  claims  to  be 
recorded  within  prescribed  periods.  It  does  not  appear  that  this 
order  of  survey  has  ever  been  recorded  or  passed  upon  by  the  board 
of  commissioners,  or  register  of  the  land-office,  established  by  congress 
in  the  district  in  which  the  land  lies.  It  can  therefore  derive  no  aid 
from  the  laws  of  the  United  States. 

A  law  of  Alabama  was  mentioned  in  the  argument,  as  having 
some  bearing  on  the  case.  That  law  provides,  '<  that  all  certificates 
issued  in  pursuance  of  any  act  of  congress,  by  any  of  the  boards  of 
commissioners,  register  of  the  land-office,  &c,  upon  any  warrant  or 
order  of  survey,  &c.,  for  any  lands,  &c,  shall  be  taken  and  received  as 
vesting  a  full,  complete,  and  legal  title,  &c.,  so  four  as  to  enable  the 
holdfer  of  such  certificate  to  maintain  any  action,"  &c  This  case  is 
not  brought  within  the  provisions  of  this  law ;  for  it  does  not  appear 
that  any  such  certificate  had  been  issued  thereon. 

It  was  insisted  by  the  plaintiff's  counsel,  that,  admitting  the  order 
of  survey  was  not  in  itself  title,  still,  the  judgment  ought  to  be  re- 
versed, because,  as  the  bill  of  exceptions  states,  "  that  the  plaintiff 
offered  the  order  of  survey  in  evidence  as  tiie  first  link  in  his  chain 
of  title ; "  the  opinion  of  the  court  precluded  him  from  offering  other 
evidence  of  title — as,  for  example,  a  survey  or  grant  founded  on  the 
order  of  survey.  This  argument  proceeds  upon  a  mistake.  The  ex- 
pressions in  the  bill  of  exceptions,  that  he  offered  the  order  of  survey 
^  as  the  first  link  in  the  chain  of  his  title,"  do  not  import,  as  the 
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aigament  supposes,  that  he  had  or  might  have  a  survey  or  grant  to 
offer,  in  addition  to  the  warrant  of  survey.  The  words  refer  to  the 
statement,  that  the  plaintiff  claimed  as  devisee  of  Mr.  Collell,  and 
mean,  that  after  offering  Coliell's  title  or  the  warrant  of  survey 
granted  to  Collell,  as  the  first  link  in  the  chain  of  his  (the  plaintiff's) 
title,  he  intended  to  go  on  and  complete  the  chain  from  that  first  link, 
by  proof  to  establish  the  second  link,  namely,  his  title  as 
devisee.  This  ia  evident  •firom  what  is  afterwards  stated,  [  •603  ] 
that  he  offered  "  no  other  title  than  the  order  of  survey." 

Again ;  the  court  does  not  reject  the  order  of  survey,  and  exclude 
it  altogether  as  evidence ;  but  assuming  that  the  paper  offered  is 
evidence  of  the  party  being  proprietor  of  the  order  of  survey,  the 
court  decided  that  such  order  of  survey  was  not  title  to  recover  on  in 
the  action  of  ejectment  It  was  a  decision,  not  upon  the  admissibil- 
ity of  the  order  of  survey  as  evidence,  but  upon  its  legal  effect  when 
admitted. 

It  is  not  easy  to  comprehend  the  object  of  the  latter  statement  in 
the  bill  of  exceptions,  <'  that  the  court  decided  the  signatures,  &c., 
ought  to  be  proved."  It  does  not  say  they  were  not  proved.  It  does 
not  state  that  jhe  paper  was  rejected  because  the  signatures  were  not 
proved.  But  if  the  bill  of  exceptions  had  so  stated,  we  think  the 
exception  on  that  ground  could  not  be  maintained.  The  warrant  of 
survey  does  not  appear  to  have  been  recorded ;  it  purported  to  be  the 
act  of  foreign  officers,  and  was  not  verified  by  the  great  seal  of  the 
nation  to  which  they  belonged,  or  any  other  authoritative  official  seal, 
which  was  either  known,  or  could  be  proved.  The  court  and  jury 
could  not  be  presumed  cognizant  of  their  signatures.  How,  then, 
could  the  genuineness  and  authenticity  of  the  document  be  proved, 
otherwise  than  by  proof  of  the  signatures  of  the  officers  by  whom  it 
purported  to  be  made  ?  It  was  not  of  that  class  of  public  instruments 
which  prove  themselves,  and,  consequently,  it  ought  to  be  proved  in 
the  mode  ordinary  instruments  are  required  to  be  verified  by  the 
niies  of  evidence.  Judgment  affirmed^  with  costs. 

6  P.  763 ;  12.F.  410,  657 ;  14  P.  S53. 


Davidson  and  another,  Pledntiffs  in  Error,  v.  Taylor,  Defendant 

in  Error. 

12  W.  604. 

The  bail  is  fixed  by  the  death  of  the  principal  after  the  return  of  the  ca.  aa.  and  before  the 
retam  of  the  scire  facias;  and  the  bail  is  not  entitled  to  an  exonerelur  in  snch  a  case. 

This  cause  was  argued  by  Jones^  for  the  plaintiffs  in  error,  and  by 
Coxcj  for  the  defendant  in  error.  * 
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Marshall,  C.  J.,  delivered  the  opinion  of  the  conrt 
This  is  a  case  of  bail,  and  is  to  be  decided  by  the  principles  of 
English  law,  which  the  case  finds  constitute  also  the  law  and  practice 
of  Maryland  on  the  subject.  According  to  these  principles,  the 
allowance  of  the  bail  to  surrender  the  principal'  after  the  return  of  a 
ecu  sa.  is  considered  as  a  matter  of  favor  and  indulgence,  and  not  of 
right,  and  is  regulated  by  the  acknowledged  practice  of  the  court  To 
many  purposes,  the  bail  is  considered  as  fixed  by  the  return  of  the 
CO.  sa.  But  the  courts  allow  the  bail  to  surrender  the  principal  within 
a  limited  period  after  the  return  of  the  scire  facias  against  them,  as 
matter  of  favor,  and  not  as  matter  pleadable  in  bar.  In  certain  cases 
even  a  formal  surrender  has  not  been  required,  where  the  principal 
was  still  living,  and  capable  of  being  surrendered,  and  an  exoneretvr 
would  be  entered,  and  the  principal  discharged  immediately  upon 
the  surrender.  But  the  rule  has  never  been  applied  to  cases  where 
the  principal  dies  before  the  return  of  the  scire  facias.  In  such  a 
case,  the  bail  is  considered  as  fixed  by  the  return  of  the  ca.  sa^  and 
his  death  afterwards,  and  before  the  return  of  the  scire  facias^  does 
not  entitle  the  bail  to  an  exoneretiir.  The  plea  is,  therefore,  bad; 
and  the  judgment  is  affirmed,  with  six  per  centum^  .damages,  and 
costs. 

9  P.  329. 


Scott  and  others,  Appellants,  v.  Shr^eve  and  others,  Respondents. 

12  W.  605. 

Belief  in  equity  against  a  judgment  at  law,  upon  certain  bonds  giren  for  the  indemnitj  of 
the  obligee,  as  Indorser  of  notes  drawn  by  the  obligor,  the  obligee  haying  been  indemnilied. 

The  assignee  of  such  bonds  takes  them  subject  to  all  equities  existing  between  the  original 
I>arties. 

This  cause  was  argued  by   Swannj  for  the  appellants,  and  by 
Taplorj  for  the  respondents. 

Thompson,  J.,  delivered  the  opinion  of  the  court 
This  case  comes  up  by  appeal  from  the  circuit  court  of  the  District 
of  Columbia  for  the  counly  of  Alexandria.  The  object  of  the  bill 
filed  in  the  court  below,  was  to  obtain  relief  against  a  judgment  at 
law  recovered  against  Shreeve,  the  appellee,  upon  certain  bonds 
given  by  him  to  Elisha  Janney,  and  which  bonds  had  been  assigned 
to  the  appellant,  Scott,  as  his  trustee,  for  the  benefit  of  his  creditors. 
In  the  progress  of  the  cause,  it  was  deemed  necessary  by  the  court 
that  the  Banic  of  Potomac  should  be  made  a  party  defendant  A 
supplemental  bill  for  that  purpose  was  accordingly  filed,  and  the  bank 
made  a  party. 
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The  first  inquiry  that  seems  naturally  to  arise  is,  hdw  the  case 
stood  as  between  Shreeve  and  Janney,  the  original  parties  to  the 
bonds.  The  material  facts  upon  which  the  complainant  in  the  court 
below  relied  for  relief,  are  not  denied  by  the  answer  of  Scott  From 
the  bill  and  answer  and  exhibits  in  the  cause,  accompanied  by  a 
written  agreement  between  the  solicitors  of  the  parties,  before  the 
cause  was  set  down  for  argument,  the  leading  facts  in  the  case 
appear  to  be,  that  some  time  in  the  year  1808,  Shreeve  failed  in  busi- 
ness, being  indebted  to  the  Bank  of  Potomac  in  the  sum 
of  $6,300,  upon  a  note  discounted  at  the  bank,  *  and  upon  [  *  606  ] 
which  Janney  was  the  indorser ;  for  whose  security  Shreeve 
transferred  to  him,  and  John  Roberts,  who  was  also  his  indorser  upon 
other  notes,  certain  property  at  a  valuation,  but  which,  upon  settle- 
ment of  accounts  between  them,  fell  short  of  Janney's  responsibility 
to  the  bank  upon  his  indorsement,  $1,980.88 ;  for  which,  by  agree- 
ment between  the  parties,  Shreeve  gave  to  Janney  five  bonds,  payable 
in  five  annual  instalments,  and  Janney  was  to  pay  the  note  to  the 
bank,  upon  which  he  was  the  indorser.  The  note,  however,  was 
continued  running  in  the  bank  in  its  original  form,  Janney  appear- 
ing responsible  as  indorser  only.  This  note  was  renewed  from  time 
to  time  until  the  19th  of  May,  1809,  when,  by  the  payments  which 
had  been  made  by  Janney  out  of  the  property  assigned  by  Shreeve,  it 
was  reduced  to  the  sum  of  $3,806;  and  Janney  himself  having  failed 
about  this  time,  no  further  payments  were  made  upon  this  note  until 
the  month  of  June,  1818,  when  Shreeve,  after  a  long  absence,  re- 
turned to  Alexandria,  and  was  called  upon  by  the  bank  for  payment 
of  his  note,  upon  which  he  paid  the  sum  of  $3,355.29,  being  the 
amount  of  principal  and  interest  due  upon  the  five  bonds  which  he 
had  given  to  Janney. 

Upon  this  brief  statement  of  the  facts  as  between  Shreeve  and 
Janney,  it  will  be  seen  that  Shreeve  was  exposed  to  a  double  respon- 
sibility for  the  same  debt  He  was  liable  on  his  note  held  by  the 
bank,  (unless  the  bank  may  be  considered  as  having  assented  to  the 
arrangement,  and  accepted  Janney  as  solely  responsible  on  the  note, 
which  will  be  hereafter  considered,)  and  he  was  also  liable  to  Janney 
on  the  bonds  which  he  had  given  him.  For  the  purpose  of  indemni- 
fying Shreeve  against  his  responsibility  to  the  bank,  Janney  gave 
him  the  instrument  bearing  date  the  Ist  of  March,  1809,  acknowledg- 
ing that  Shreeve  had  satisfied  him  by  his  bonds  of  the  28th  of  Feb- 
ruary, 1809,  for  all  demands  against  him  as  security  at  bank,  and  for 
all  other  accounts ;  and  that  the  note  above  referred  to,  although 
originally  discounted  for  the  use  of  Shreeve,  was  continued  in  his 
name,  but  for  the  convenience  of  him,  Janney,  and  engaging  to 
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Bave  Sbreeve  barmless  from  the  said  note,  and  in  due  time  to  take 

it  up. 
[  *  607  ]  *An  objection  is  here  made  to  sustaining  this  bill  in 
equity,  because  there  was  a  complete  and  adequate  remedy 
at  law.  But  this  objection  cannot  be  sustained.  The  bonds  given 
by  Shreeve  to  Janney  were  simply  for  the  payment  of  money,  and 
although  the  consideration  for  which  they  were  given  had  failed  by 
Janney's  neglect  to  pay  up  the  note  in  the  Bank  of  Potomac  accord- 
ing to  his  engagement,  this  could  not  have  been  set  up  at  law  as  a 
defence  in  the  suit  upon  the  bonds  ;  nor  could  he,  in  that  suit,  have 
set  off  the  amount  paid  to  the  bank  upon  his  note.  The  engagement 
of  Janney,  on  assuming  the  payment  of  the  note  to  the  bank,  was  a 
contract  of  indemnity  only,  and  rested  in  damages,  and  could  never 
form  the  subject  of  a  set-o£f  at  law ;  and  although  an  action  at  law 
might  be  maintained  against  Janney  upon  this  indemnity,  it  would 
be  going  too  far,  even  if  Janney  was  solvent,  to  say  that  a  court  of 
equity  could  not  interpose  and  stay  a  recovery  upon  the  bonds,  but 
that  the  party  must  be  turned  round  to  his  remedy  at  law  upon  his 
indemnity.  But,  in  the  present  case,  it  would  be  gross  injustice,  and 
a  certain  denial  of  all  remedy,  to  refuse  relief  on  this  ground,  Janney 
having  become  insolvent  There  was,  then,  no  defence  at  law  which 
Shreeve  could  have  set  up  against  these  bonds,  nor  had  he  any  other 
remedy  at  law  to  which  he  was  bound  to  resort. 

Was  there,  then,  any  defence  which  he  could  have  set  up  against 
a  suit  upon  his  note  if  he  bad  permitted  the  bank  to  prosecute  him  ? 
None  is  perceived  by  the  court  He  stood  upon  the  note  as  maker, 
and  was  liable  to  the  bank  as  such ;  aiid  although  by  the  agreement 
between  him  and  Janney,  the  note  was  continued  in  that  form  for 
the  convenience  of  Janney,  yet  the  bank  was  no  party  to  that  arrange- 
ment, and  could  not  be  bound  by  it  Even  admitting  the  knowledge 
of  that  agreement  by  the  bank,  it  certainly  could  not  have  been  set 
up  as  a  defence  to  the  note,  unless  it  could  be  shown  that  thete  was 
an  express  or  implied  agreement  to  accept  Janney  as  the  debtor,  and 
to  discharge  Shreeve. 

It  has  been  urged,  however,  on  the  part  of  the  appellants,  that  the 
statute  of  limitations  had  run  against  the  note,  and  that  Shreeve 

might  and  ought  to  have  availed  himself  of  it 
{  *  608  ]  *  U  the  statute  of  limitations  had  run  against  this  note, 
and  might  have  been  pleaded,  we  should  be  very  unwilling 
to  say  that  Shreeve  was  bound  to  plead  it  It  is  a  defence  which  a 
party  may  often  avail  himself  of  with  great  justice  and  propriety. 
But  whether  he  will  or  not  must  be  left  to  his  own  election.  It  is, 
however,  unnecessary  to  inquire  into  the  duty  or  obligation  of  Shreeve 
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to  have  pleaded  the  statute,  under  the  circumstances  of  the  case,  be- 
cause we  do  not  think  it  could  have  been  set  up  as  a  defence  to  the 
action. 

The  letter  of  license  given  by  the  bank  to  Shreeve  bears  date  on 
the  12th  January,  1809,  and  was  for  the  term  of  seven  years,  w^hich, 
of  course,  expired  in  January,  1816.  It  certainly  cannot  be  pretended 
that  the  statute  ran  dulring  the  continuance  of  this  letter  of  license. 
Payment  of  the  •  note  was  demanded  by  the  bank,  and  made  by 
Shreeve,  in  June,  1818,  about  two  years  and  five  months  after  the 
expiration  of  the  letter  of  license,  a  period  much  within  the  time 
necessary  to  bar  the  action. 

The  next  inquiry  is  whether  Scott,  the  assignee  of  Janney,  has 
acquired  any  greater  right  or  interest  in  these  bonds  than  Janney 
himself  had.  So  far  as  relates  .to  the  question  whether  the  considera- 
tion had  failed,  the  assignee  stands  precisely  in  the  situation  of  the 
original  party.  He  took  the  bond  subject  to  all  existing  equities. 
TMs  is  the  settled  rule  in  chancery,  and  that  which  is  recognized  by 
the  laws  of  Virginia  which  are  in  force  in  Alexandria.  Nor^has  any 
thing  occurred  since  the  assignment  to  give  to  Scott  or  the  creditors 
of  Janney  any  additional  rights.  These  bonds  were  assigned  by  Jan- 
ney as  his  own  property,  and  for  the  benefit  of  his  own  creditors, 
^vhich  was  a  violation  of  the  trust  and  confidence  reposed  in  him  by 
Shreeve.  They  were  given  expressly,  according  to  the  agreement 
of  the  parties,  to  provide  for  the  payment  of  the  note  to  the  Bank 
of  Potomac ;  and  it  is  admitted  that  no  part  of  this  note  has  been 
paid  out  of  the  funds  of  Janney.  The  note  had  been  reduced  from 
^6,300  to  $3,306,  at  the  time  Janney  failed  in  the  spring  of  1809 ; 
but  these  payments  were  made  out  of  Shreeve's  funds,  assigned  by 
Janney  to  Roberts  by  the  deed  of  the  11th  of  August,  1808. 
And  it  is  also  admitted  that  Scott,  the  assignee,  *  has  made  [  *  609  ] 
no  payments  upon  this  note  since  the  assignment  to  him. 
The  creditors  of  Janney  have,  therefore,  been  deprived  of  none  of 
his  funds,  nor  can  they  have  any  right  to  claim  the  benefit  of  those 
bonds,  which  must  be  deemed  to  have  been  held  by  Janney  in  trust 
for  the  bank,  and  not  as  his  own  property. 

The  only  remaining  inquiry  is,  whether  the  bank,  by  any  express 
or  implied  agreement,  accepted  Janney  as  their  debtor,  and  dis- 
charged Shreeve  firom  his  responsibility. 

The  answer  of  the  appellant,  Scott,  alleges  that  Janney  considered 
himself  as  having  assumed  the  payment  of  the  note  in  question,  and 
that  he  was  considered  debtor  to  the  bank  for  the  same,  and  was 
solely  relied  upon  by  the  bank  for  the  payment  of  the  note ;  that  he 
believed  the  bank  had  full  knowledge  of  the  deed  of  the  11th  of 
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August,  1808,  by  which  provision  was  made  for  the  payment  of  the 
note,  and  were  satisfied  with  it  And  he  further  alleges  that  the 
bank  was  so  well  satisfied  with  this  provision  that  it  considered 
neither  Janney  nor  Shreeve  liable  for  it 

If  these  allegations  were  supported  by  proof,  they  would  go  far,  if 
not  conclusively,  to  show  that  the  bank  had  adopted  Janney  as  solely 
responsible  for  the  note,  and  had  discharged  Shreeve.  If  so,  the  pay- 
ment by  Shreeve  would  be  considered  voluntary,  and  without  any 
legal  obligation,  and  would  form  no  objection  to  the  recovery  on  the 
bonds. 

The  bank,  however,  denies  it  was  a  party  to  the  arrangement 
made  by  the  deed  of  the  11th  of  August,  1808,  or  that  it  made  any 
stipulation  or  agreement  with  Shreeve  or  Janney,  in  any  manner  con- 
nected with  that  deed,  unless  the  order  of  the  12th  of  January,  1809, 
(the  letter  of  license,)  be  considered  as  connected  with  it  The  an- 
swer further  denies  that  the  bank  ever  did  release  or  agree  to  release 
Shreeve,  or  that  it  ever  did  look  solely  to  Janney,  or  the  trust  estate 
created  by  the  deed  of  the  11th  of  August,  1808.  It  admits  that, 
when  this  deed  was  executed,  Janney  and  Roberts  were  both  direc- 
tors of  the  bank,  but  avers  that  no  proposition  in  relation  to  it  ever 
came  before  the  board  previous  to  the  12th  of  January,  1809, 
when  the  letter  of  license  was  granted  to  Shreeve,  with  the  concur-' 
rence  of  Janqey  and  Roberts,  sitting  and  acting  as  directors  of  the 

bank. 
[  *  610  ]  •  The  answer  of  Scott  is  not  evidence  against  the  bank, 
and  his  allegations  with  respect  to  the  bank's  having  ac- 
cepted Janney  as  the  sole  debtor  for  this  note  are  entirely  unsup- 
ported by  proofs,  and  must  be  laid  out  of  view,  as  they  are  positively 
denied  by  the  answer  of  the  bank,  and  which  answer  is  strongly  sap- 
ported  by  the  order  for  the  letter  of  license,  which  was  gtanted  sub- 
sequent to  the  arrangement  between  Shreeve  and  Janney.  For,  if 
the  bank  had  considered  Shreeve  exonerated  from  the  payment  of  the 
note,  there  could  have  been  no  necessity  for  or  propriety  in  giving 
him  a  letter  of  license.  Indeed,  it  would  have  been  absurd  to  give  a 
letter  of  license  to  a  man  who  was  not  a  debtor  to  the  bank.  The 
order  for  this  purpose  is  cautiously  drawn,  so  as  to  retain  the  respon- 
sibility of  both  maker  and  indorser.  The  indulgence  is  granted  ex- 
pressly upon  the  condition  that  it  is  sanctioned  by  Janney,  and 
without  lessening  the  right  of  the  bank  against  him. 

Nor  is  the  bank  chargeable  with  negligence  that  can  in  any  man- 
ner prejudice  its  rights,  or  of  which  the  appellant  has  any  right  to 
complain.  The  indulgence  was  granted  with  the  concurrence  of  Jan- 
ney, and  under  an  impression,  no  doubt,  by  all  parties,  that  the  trost 
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fond  created  by  the  deed  of  the  11th  of  August,  1808,  would  be  sufH- 
cient  to  satisfy  this  note.  And  it  was  upon  this  supposition,  no 
doubt,  that  the  letter  of  license  for  seven  years  was  granted  to 
Shreeve.  No  steps  would  be  taken  against  him  until  the  expiration 
of  that  time,  and  demand  of  payment  was  made  as  soon  thereafter 
as  he  returned  to  Alexandria. 

The  utmost,  then,  that  can  be  alleged  against  the  bank  is,  that  it 
had  fall  knowledge  of  the  proYision  made  by  the  deed  of  the  11th  of 
August,  1806,  for  the  payment  of  this  note.  And,  admitting  that 
provision  to  have  been  amply  sufficient,  it  would  not  bind  the  bank, 
without  its  assent,  to  resort  to  that  fiind  alone,  and  discharge  the 
parties  to  the  note.  The  bank  could  have  no  objection  to  the  pro- 
vision made  by  that  deed  for  the  payment  of  the  note,  as  it  would 
add  to  its  security  if  the  maker  and  indorser  were  also  held  respon- 
sible. And  the  proceedings  in  relation  to  the  letter  of  license  are 
conclusive  to  show  that  it  was  the  understanding  of  all  par- 
ties that  the  bank  had  not,  at  that  *  time,  relinquished  its  [  *  611  ] 
claims  upon  Janney  and  Shreeve  for  the  payment  of  the 
note. 

We  are,  accordingly,  of  opinion  that  the  decree  of  the  court  be- 
low, granting  a  perpetual  injunction  against  the  appellant,  and.  a  dis- 
mission of  the  bill  as  to  the  bank,  be  affirmed,  with  costs. 


Bamsat  i;.  Alleomu 

12  W.  611. 

A  Biiit  in  ptnonam  against  an  owner  of  a  vessel,  for  sapplies,  cannot  be  maintained  in  the 
admiralty,  wliere  the  owner  gave  a  negotiable  promissory  note  for  the  debt,  which  has  not 
been  given  ap  or  tendered  at  the  hearing. 

Appeal  firom  the  circuit  court  of  Maryland. 

This  was  a  libel  filed  in  the  district  court  by  the  appellant,  Ram- 
sey, against  the  respondent,  Allegre,  alleging  that  the  appellant,  at 
the  special  instance  and  request  of  the  respondent,  owner,  ship's  hus- 
band, or  consignee  of  the  schooner  Dorothea,  had  performed  various 
work  and  labor,  and  found  and  provided  various  materials  for  the  use 
of  the  said  schooner,  to  equip  and  prepare  her  for  a  voyage  on  the 
high  seas,  amounting  to  the  sum  of  $2,428.84 ;  that  the  appellant 
had  often  applied  to  the  respondent  for  payment,  and  been  refused, 
and  praying  process  according  to  the  course  of  the  admiralty,  &c. 
A  plea  was  filed  by  the  respondent,  alleging,  among  other  things, 
that  he  had  given  the  libellant  his  negotiable  promissory  note  for  the 
debt.     It  appeared  at  the  hearing  that  the  appellant  had  furnished 
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the  materiala  in  question  at  the  respondent's  request,  and 
[  •612  ]  •that  the  latter  had  given  his  negotiable  promissory  note 

for  the  same,  which  the  appellant  accepted,  giving  the  fol- 
lowing receipt  therefor :  "  Received  a  note,  at  four  months,  which, 
when  paid,  will  be  in  full  for  the  above  amount"  The  note  not 
having  been  paid,  this  suit  was  brought.  The  district  court  dismissed 
the  libel,  upon  the  ground  that  the  jurisdiction  of  that  court,  as  an 
instance  court  of  admiralty,  in  the  cause,  was  waived  by  the  accept- 
ance of  the  promissory  note ;  and  the  decree  having  been  affirmed  in 
the  circuit  court  upon  the  same  ground,  the  cause  was  brought  by 
appeal  to  this  cojort 

The  Attorney 'General  and  Meredith,  for  the  appellant. 

[  *  613  ]       •  Hoffman  and  Meyer^  contra. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court :  that,  as  it  did 
not  appear  by  the  record  that  the  note  had  been  tendered  to 

[  •  614  ]  be  given  up,  or  actually  surrendered,  •  at  the  hearing  in  the 
court  below,  the  decree  would  be  affirmed,  it  not  being 

necessary  to  consider  the  question  of  jurisdiction. 

Johnson,  J.  I  concur  with  my  brethren  in  sustaining  the  decree 
below,  but  cannot  consent  to  place  my  decision  upon  the  ground  on 
which  they  have  placed  theirs.  I  think  it  high  time  to  check  this  silent 
and  stealing  progress  o5  the  admiralty  in  acquiring  jurisdiction  to 
which  it  has  no  pretensions.  Unfounded  doctrines  ought  at  once  to  be 
met  and  put  down ;  and  dicta,  as  well  as  decisions,  that  cannot  bear 
examination  ought  not  to  be  evaded  and  permitted  to  remain  on  the 
books  to  be  commented  upon  and  acquiesced  in  by  courts  of  justice, 
or  to  be  read  and  respected  by  those  whose  opinions  are  to  be  formed 
upon  books.  It  affords  facilities  for  giving  un  undue  bias  to  public 
opinion,  and,  I  will  add,  of  interpolating  doctrines  which  belong  not 
to  the  law. 

There  need  be  no  stronger  illustration  given  than  this  case  affords. 
Here  is  a  libel,  in  personam,  on  a  contract,  in  the  admiralty,  filed  ex- 
pressly upon  the  authority  of  the  case  of  The  Greneral  Smith,  4  W. 
438.  I  had  never  read  the  report  of  that  case,  that  I  recollect,  until 
•  the  argument  in  this  cause ;  or,  if  I  had,  I  attached  so  little  impor- 
tance to  any  thing  in  it  besides  the  point  that  it  decides,  as  to  have 
forgotten  that  such  doctrines  were  to  be  found  in  the  reports  of  our 
decisio^is.  But,  upon  being  examined,  what  does  it  amount  to  ?  A 
gentleman  of  the  bar,  whose  knowledge,  particularly  in  the  admiralty. 
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commanded  the  highest  respect  in  this  court,  is  reported  to  have  laid 
down  a  doctrine  in  very  explicit  terms,  which,  I  will  venture  to  say, 
has  no  authority  in  law ;  and  the  court,  carried  away  probably  by  the 
influence  of  his  concessions,  echoes  them  in  t»ms  which  are  not  only 
not  called  for  by  the  case,  but  actually,  as  I  conceive,  contradicted  by 
the  decision  which  is  rendered. 

The  correctness  of  the  decision  in  the  case  of  The  Greneral  Smith 
dinnot  be  questioned.  It  dismisses  the  libel  upon  the  ground  <^  that 
material-men  and  mechanics,  furnishing  repairs  to  a  domestic  ship, 
have  no  particular  lien  upon  the  ship  itself  for  the  recovery 
of  their  demands."  *  But  why  have  they  no  lien  upon  the  [  *  615  ] 
ship  ?  or,  to  speak  more  correctly,  why  are  they  precluded 
from  a  remedy  in  the  admiralty  for  subjecting  the  ship  to  arrest  and 
sale  in  order  to  satisfy  their  demands  ?  It  is  because  jurisdiction 
'over  the  contract  has  been  taken  from  the  courts  of  admiralty,  and 
the  exercise  of  jurisdiction  in  such  a  case  prohibited  to  them  by  the 
common-law  courts  of  Great  Britain  for  hundreds  of  years.  And  it 
is  a  fact  of  the  most  positive  certainty  ai^d  notoriety,  that,  so  far 
from  retaining  jurisdiction  over  this  contract  in  personam,  after  being 
driven  from  jurisdiction  in  remy  that  the  former  was  first  surrendered, 
and  that  in  the  most  unequivocal  terms. 

I  refer  to  the  resolutions  of  Februcury,  1632,  adopted  by  the  king 
in  council,  and  subscribed  by  all  the  judges  in  England,  and  to  be 
found  in  the  collection  of  the  sea-laws,  and  in  various  other  books ; 
by  the  2d  section  of  the  2d  article  of  which  it  is  declared,  that  ^^  if 
suit  be  in  the  court  of  admiralty  for  building  or  mending,  saving  oi 
necessary  victualling  of  a  ship,  against  the  ship  itself,  and  not  against 
any  party  by  name,  but  such  as  for  his  interest  makes  himself  party, 
(that  is,  a  claimant,)  no  prohibition  is  to  be  granted,  though  this  be 
done  within  the  realm." 

This  resolution  implies  an  express  recognition,  that  if  such  suit  be 
instituted  against  the  person,  a  prohibition  shall  issue.  And  this  I 
hold  to  be  the  test  of  admiralty  jurisdiction  ;  for,  wherever  a  {Hohi- 
bition  will  issue,  the  jurisdiction  has  been  taken  away  from  the  admi- 
ralty, or  it  never  possessed  it.  And,  accordingly,  for  two  hundred 
years  has  this  jurisdiction  been  abandoned  by  the  British  courts, 
with  the  single  exception  of  seamen's  wages ;  an  exception  of  which 
it  may  emphatically  be  said,  probat  regulam.  For,  if  any  one  will 
take  the  trouble  to  refer  to  the  language  of  Holt,  C.  J.,  in  the  case  of 
Clay  V.  Snelgrave,  he  will  there  find  it  said :  ^'  That  it  is  an  indul- 
gence that  the  courts  at  Westminster  permit  mariners  to  sue  for  their 
wages  in  the  admiralty  court,  because  they  may  all  join  in  suit,  and 
VOL.  vix.  34 
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18  grounded  upon  the  principle,  that  communis  error  facU  ju$.^ 
Lord  Baym.  576. 

This  privilege  is  denied  to  the  master,  and  even  to  a  mate  suc- 
ceeding to  the  master,  when  he  soes  for  his  wages  as  mas- 
[  *  616  ]  ter ;  *  so  rigid  are  the  courts  of  Westminster  in  confining 
the  admiralty  to  the  few  contracts  over  which  it  is  permit- 
ted to  retain  jurisdiction.  And  when  it  is  argued  that  this  discrim- 
ination to  the  prejudice  of  the  master  is  confined  to  his  suit  in  rem^ 
and  that  no  case  can  be  found  in  which  his  remedy  in  personam^  in 
the  admiralty  has  been  denied  him,  it  becomes  necessary  to  remind 
counsel  that  this  may  have  proceeded  from  no  one's  ever  having  had 
the  temerity  to  prefer  such  a  suit ;  a  consequence  which  would  nec- 
essarily follow  firom  what  I  hold  to  be  undeniable,  that,  except  on  the 
contract  for  seamen's  wages,  the  proceeding  in  personam  upon  con* 
tracts  is  now  unknown  to  the  British  admiralty  tribunals. 

I  will  sketch  a  brief  history  of  the  admiralty  jurisdiction  over  con* 
tracts,  and  a  view  of  its  present  state. 

The  study  of  the  history  of  the  admiralty  jurisdiction  in  England, 
in  common  with  that  of  all  the  courts  of  that  kingdom,  except  the 
common-law  courts,  presents  an  instructive  lesson  on  the  necessity 
of  watching  the  advancement  of  judicial  power,  in  common  with  all 
power;  inasmuch  as  it  shows  in  what  small  beginnings,  and  by  what 
indirect  and  covert  means,  aided  by  perseverance  and  ingenuity,  orig- 
inated the  mighty  structures  against  which,  ultimately,  the  legislative 
and  judicial  power  of  the  country  had  to  exert  the  full  force  of  their 
united  efforts. 

The  vast  variety  and  importance  of  the  subjects  which  the  admi- 
ralty had  appropriated  to  itself  will  appear  in  a  variety  of  authors ; 
but  I  would  refer  the  reader  to  Godolphin's  "  View  of  the  Admiral 
Jurisdiction,"  as  well  for  its  antiquity,  as  the  great  learning  and 
respectability  of  the  author.  There  it  will  be  seen  that  the  admi- 
ralty, before  the  time  of  Richard  IL,  had  arrogated  to  itself  a  scope 
of  judicial,  legislative,  and  ministerial  power,  which  withdrew  from 
the  trial  by  jury,  and  placed  under  the  surveillance  of  the  crown,  of 
which  the  admiralty  was  only  the  representative,  more  than  half  the 
jurisprudence,  and  particularly  the  commercial  jurisprudence,  of  the 
kingdom. 

The  statutes  of  13th  and  15th  Richard  IL  were  passed  to  set 
limits  to  this  power,  but  such  was  the  stability  it  had  already  ac- 
quired, that  it  was  not  until  the  act  of  2  Henry  IV.  c.  11, 
[  *  617  ]  *  which  gave  to  the  subject  exactiy  the  right  which  the  con- 
stitution of  the  United  States  gives  to  its  citizens  against 
unconstitutional  laws,  was  passed,  that  this  overgrown  power  could 
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be  effectually  restrained.  For  it  oould  then  no  longer  prescribe  ita 
own  limits  in  prejudice  of  the  individual,  and  to  the  exclusion  of  his 
common-law  rights.  Neither  the  king  nor  his  proctor  could  any 
longer  justify  or  secure  the  individual  who  resorted  to  the  admiralty, 
in  a  case  in  which  the  common  law  could  give  redress.  3  Levinz. 
353. 

The  act  of  13th  Richard  says,  upon  complaint  of  encroachments 
made  by  the  admirals  and  their  deputies,  it  is  enacted  :  ^<  That  the 
admirals  and  their  deputies  shall  meddle  with  nothing  done  within 
the  realm,  but  only  with  things  done  upon  the  sea  ;  "  and  the  15th 
Richard,  c  3  :  ^<  That  in  all  contracts,  pleas,  and  quarrels,  and  other 
things  done  within  the  bodies  of  counties,  by  land  or  water,  the 
admiral  shall  have  no  cognizance,  but  they  shall  be  tried  by  the  law 
of  the  land.'*  And  the  2d  Henry  IV.  c.  11,  provides :  "  That  he 
that  finds  himself  aggrieved  against  the  form  of  the  statutes  of 
Richard  shall  have  bis  action  by  writ,  grounded  upon  the  case 
against  him  that  so  pursues  in  iiie  admiralty,  and  recover  double 
damages." 

The  check  given  by  legislative  provision  was  followed  up  by  pro- 
hibitions from  the  common-law  courts,  and  suits  under  the  statute 
of  Henry,  until,  upon  the  murmurs  of  the  lord  high  admiral  at  the 
checks  imposed  upon  his  power,  the  subject  was  taken  up  by  the 
king  in  council,  in  1632,  and  a  kind  of  compromise  entered  into,  to 
which  all  the  different  tribunals  appear  to  have  at  first  conformed ; 
but  in  which,  after  a  time,  the  common-law  judges  appear  to  have 
discovered  that  the  crown  and  the  admiralty  had  gained  too  decided 
an  advantage  over  them,  to  admit  of  its  being  adhered  to  as  a  cor- 
rect exposition  of  the  statutes  of  Richard.  Hence,  in  the  3d  edition 
of  Croke's  Reports,  at  the  end  of  the  2d  volume,  we  find  these  reso- 
lutions declared  to  be  of  no  authority,  as  undoubtedly  they  were 
not,  since  it  was  not  a  regular  judicial  act  But  in  this,  it  must  be 
noticed  that  the  authority  denied  to  those  resolutions  was 
not  on  the  subject  *  of  those  powers  which  the  admiralty  [  •  618  ] 
renounced,  but  of  those  which  they  retained. 

Upon  this  ground,  it  is  well  known  that  these  resolutions,  although 
printed  in  the  1st  and  2d  editions  of  Croke's  Reports,  were  omitted 
from  the  3d.  The  mantissa^  at  the  end  of  the  edition  of  1767,  de- 
clares their  rejection  as  authority.  But,  even  before  the  adoption  of 
those  resolutions,  a  decision  had  taken  place,  which  was  conclusive 
-as  well  against  their  jurisdiction  over  the  particular  contract  here 
under  consideration,  as  against  their  right  of  proceeding  upon  it  by 
process  in  personam. 

I  allude  to  Craddock's  case,  2  Brownl.  37,  which  was  decided  in 
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the  7th  of  James,  or  in  the  year  1608,  twenty-four  years  before  the 
date  of  these  resolutions.  This  was  distinctly  the  case  of  a  material- 
man ;  his  purchases  were  of  cordage,  powder,  and  shot,  for  a  ship ; 
and  the  party  of  whom  they  were  bought  sued  Craddock  in  the 
court  of  admiralty.  A  prohibition  was  granted,  and  the  reason 
assigned  by  the  court  is,  that  the  statute  13th  Richard  IL,  ^  That 
the  admiral  shall  not  meddle  with  things  made  within  the  realm,  but 
only  of  things  made  upon  the  sea ;  and  here  the  contract  was  at  St. 
Katharine's  Stairs,  in  the  body  of  a  county."  And  thus  we  see  that, 
in  the  resolutions  alluded  to,  the  claim  to  jurisdiction  in  personam^ 
denied  the  admiralty  by  the  effect  of  that  adjudication,  is  abandoned 
by  them,  at  the  same  time  that  they  assert  the  right  to  exercise  jurist 
diction  in  rem  upon  the  same  class  of  contracts.  It  was  not  long 
after,  however,  that  the  exercise  of  jurisdiction  in  rem  was  also  taken 
from  them.  And  yet  there  is  a  semblance  of  authority  for  their  hav- 
ing exercised  it  during  the  interval  of  time  between  the  adoption  of 
the  resolutions  of  1632  and  when  they  were  declared  to  be  of  no 
authority.  I  allude  to  that  quotation  from  1  RoUe's  Abr.  533,  which 
is  copied  into  Bacon's  Abridgment,  Court  of  Adm.,  C,  and  there, 
together  with  the  note  which  refers  to  Cro.  Charles,  296,  has  re- 
mained, the  permanent  source  of  many  an  error  to  those  who  have 
not  taken  the  trouble  to  examine  into  the  authority  for  the  law  there 
laid  down. 

This  subject  will  be  found  leEumedly  examined  in  the  cases  of 
Clinton  v.  The  Brig  Hannah  and  Ship  General  Knox,  de- 
[  •  619  ]  cided  *  in  the  admiralty  by  Judge  Hopkinson,  of  Pennsyl- 
vania, in  the  year  1781 ;  and  by  Judge  Bee,  in  the  admi- 
ralty of  South  Carolina,  in  the  case  of  Shrewsbury  v.  The  Sloop 
Two  Friends,  in  1786 ;  in  both  which  cases  the  authority  of  those 
quotations  is  rejected,  and  the  lien  of  the  shipwright  to  sue  in  rem  in 
the  admiralty  denied.     Bee's  Adm.  Rep.  419,  433. 

Both  those  cases  go  to  show  the  law  of  this  subject  at  the  adoption 
of  our  constitution,  and  they  merit  high  respect  both  for  the  known 
abilities  of  the  judges  who  pronounced  them  and  the  intrinsic  learn- 
ing they  display.  They  show  plainly  that  the  quotations  mentioned 
rest  altogether  on  the  authority  of  the  resolutions  of  1632,  to  which 
certainly  no  lawyer  will  attribute  authority  any  further  than  they  go 
to  show  that  the  admiralty  did  not  even  then  pretend  to  the  juris- 
diction in  personam  upon  contracts  at  all,  and  upon  very  few  even 
in  rem. 

It  may  seem  surprising  that,  from  the  time  of  Richard  the  Second 
down  to  the  beginning  of  the  seventeenth  century,  the  jurisdiction  of 
the  admiralty  court  should  have  attracted  so  little  of  the  attention  of 
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ibe  common  law  courts.  One  principal  cause  will  be  found  in  the 
civil  wars  and  the  low  state  of  commerce ;  and  when  the  nation 
letumed  to  a  state  of  tranquillity,  the  power  and  vigor  of  her 
monarchs  left  little  scope  for  legislative  or  judicial  action.  Yet,  there 
are  cases  to  show  that  the  subject  was  not  forgotten ;  and  when  the 
increase  of  commerce  and  the  weak  reign  of  the  Stuarts  presented  a 
motive  and  an  opportunity,  that  the  attention  of  the  nation  was  at- 
tracted to  the  usurpations  and  unconstitutional  power  exercised  by 
that  court. 

It  is  obvious,  also,  from  the  cases  and  discussions  of  that  day,  that 
the  common  law  courts  were  embarrassed  by  a  technical  difficulty, 
arising  out  of  the  necessity  of  laying  a  venue  to  every  action.     As 
soon  as  this  was  removed,  .(and  the  advocates  of  the  admiralty  mur- 
mur very  much  at  the  supposed  absurdity  of  removing  this  absurdity,) 
the  progress  of  the  common  law  courts  was  rapid  in  wresting  from 
the  admiralty  every  species  of  contract,  leaving  them  none  to  act  upon, 
on  which  they  could  themselves  render  complete  justice  ac- 
cording to  the  established  rights  of  the  parties.    *  They  are  [  *  620  ] 
chaiged  with  absurdity  and  inconsistency,  but  I  pronounce 
the  charge  utterly  groundless ;  for,  the  one  principle  runs  through  all 
their  decisions,  that  of  subjecting  to  the  trial  by  jury  every  cause  in 
which  that  form  of  trial  could  be  applied  without  injury  to  the  par- 
ties' rights.     It  is  true  that  where  they  found  them  in  the  exercise  of 
a  power  analogous  to  that  of  a  court  of  equity,  they  did  not  take 
firom  the  admiralty  apower  which  they  should  only  have  banded  over 
to  another  civil  law  court ;  they  had  no  motive  if  they  had  the  power 
to  make  the  transfer.    And  hence  the  admiralty  is  left  in  the  exercise 
of  jurisdiction  in  cases  of  hypothecation,  bottomry,  and  a  kind  of 
specific  execution  between  part-owners  of  ships.     Their  jurisdiction 
of  prize  and  salvage  are  royalties,  and  that  over  seamen's  wages  is  a 
peculiarity,  but  perfectly  reasonable  and  consistent,  in  whatever  light 
it  be  viewed.    In  the  sea  laws  it  is  called  "  a  custom  of  the  realm." 
Holt,  C*  J.,  we  have  seen,  puts  it  on  the  ground  of  a  positive  conces- 
sion and  communis  error.     And  the  judges  often  say,  ^^  we  permit 
them  to  exercise  this  jurisdiction,  because  they  may  sue  together 
there,  and  must  sue  severally  in  the  common  law  courts,  and  there 
they  can  have  remedy  upon  tiie  body  of  the  vessel,  which  they  cannot 
have  here;"  thus  placing  the  exception  in  their  favor  upon  the  con- 
ceded ground  of  incapacity  in  the  common  law  courts  to  do  com- 
plete justice,  and  the  equitable  ground  of  preventing  a  multiplicity 
of  suits. 

My  own  opinion  is  that  it  stands  on  a  much  higher  ground,  and 
has  its  basis  in  tlie  same  policy  which  makes  their  wages  to  depend 

34* 
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on  the  safety  of  the  ship  they  navigate,  by  giving  them,  in  that  event, 
every  possible  chance  of  getting  compensated.  To  which  we  may 
add  that  their  thonghtless  character  and  ignoranee  renders  them  em^ 
phatically  the  wards  of  the  admiralty,  while  the  law  on  which  they 
earn  or  lose  their  wages  is  a  system  of  the  admiralty.  The  assertion 
of  the  general  principle  against  the  captain's  contract,  finds  its  solu- 
tion in  his  right  to  receive  the  fireight  in  preference  even  to  his  owner, 
and  thus  to  pay  himself;  and  in  the  perfect  competence  of  the  com- 
mon law  courts  to  do  justice  in  his  contract  with  the  owner.  In  the 
case  of  ransom,  he  still  may  resort  to  the  admiralty  and  proceed  in 

remi 
[  •  621  ]  •  But,  right  or  wrong,  it  is  not  to  be  questioned  at  this 
day  that  the  admiralty  have  lost  their  jurisdiction  over  con- 
tracts, with  the  exceptions  stated  The  most  animated  advocates  of 
the  admiralty  do  not  deny  this.  They  mourn  bitterly  over  its  fiiJl, 
but  uniformly  acknowledge  that  they  are  eulogizing  the  dead.  In 
Godolphin,  Sir  Leoline  Jenkins's  Works,  and  the  collection  of  the 
Sea  Laws,  will  be  found  all  in  substance  that  ever  was  said  on  this 
subject  Yet,  they  all  unequivocally  acknowledge  that  its  jurisdiction 
has  long  since  been  at  an  end  over  contracts,  and  in  personam^  with 
the  exceptions  I  have  stated ;  while  they  dwell  eloquently  on  the 
folly  of  plucking  this  << diamond  from  the  crown;"  and  enlarge  greatly 
on  the  inconvenience  of  leaving  to  a  jury  the  decision  of  causes 
which  could  be  so  much  more  advantageously  disposed  of  by  a  single 
judge,  and  by  a  system  of  laws  peculiar  to  the  admiralty  courts ;  and 
arraign  with  severity  the  inconsistencies,  absurdities,  and  unkindly 
feelings  with  which  the  common  law  courts  have  stripped  the  ad- 
miralty of  its  ancient  and  eipinent  power.  Even  Brown,  the  modem 
champion  in  Europe  of  the  admiralty  jurisdiction,  but  who  obvionsly 
has  only  caught  the  feelings  and  borrowed  the  arguments  of  those 
who  have  gone  before  him,  is  forced  reluctantly  to  acknowledge  that 
the  admiralty  has  for  ages  been  stripped  of  these  powers,  though  he 
would  spare  no  effort  to  restore  them  if  he  could.  (See  Appendix  to 
his  2d  vol.  and  note  at  the  end,  said  to  be  omitted  at  p.  100.) 

It  has  sometimes  been  contended  that  the  decisions  of  the  common 
law  courts,  as  exemplified  by  their  granting  prohibitions,  is  not  con- 
clusive against  the  admiralty  jurisdiction  —  that  it  is  a  disputed 
jurisdiction,  and,  therefore,  that  the  admirally  judges  themselves 
should  be  heard  in  this  Litis  Chntestatio. 

But  this  is  obviously  incorrect ;  for,  the  court  of  king's  bench,  by 
its  acknowledged  jurisdiction,  as  exemplified  in  the  very  exercise  of 
its  power  to  prohibit,  is  the  very  source  to  which  we  are  to  look  for 
lights  to  determine  the  respective  powers  of  the  inferior  courts.    And 
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the  decisions  that  have  taken  place  on  this  subject,  are  nothing  less 
than  judicial  expositions  of  the  statutes  which  limit  the  powers  of 
the  admiralty.  They  amount  to  the  construction  and  ap- 
plication *  of  the  law  of  the  realm,  of  the  statute  law,  and  [  *  622  ] 
are,  therefore,  conclusive.  So  every  lawyer  knows  they  are 
held  to  be  in  the  British  courts ;  and,  together,  they  make  up  that 
system  of  law  which,  by  universal  consent,  was  adopted  in  the  ad-' 
miralty  courts  in  this  country  before  the  Revolution,  at  least  on  the 
subject  of  jurisdiction  over  contracts,  and  in  personam.  I  wiU  now 
take  a  brief  view  of  some  of  the  leading  decisions,  in  England  and 
in  this  country,  on  the  subject  of  contracts. 

The  quotations  I  shall  first  make  have  two  objects  in  view;  first, 
to  show  that  the  particular  contracts'  under  consideration,  to  wit,  of 
material-men,  have  been  denied  to  their  jurisdiction ;  and,  secondly, 
that,  in  every  instance  in  which  they  have  been  prohibited  firom  the 
exercise  of  jurisdiction  over  contracts,  it  has  been  upon  a  ground  that 
is  fatal  to  the  exercise  of  jurisdiction  in  this  and  similar  causes. 

On  this  latter  subject  it  would  be  unnecessary  to  search  farther 
than  that  article  in  the  4th  Inst  138, 141,  in  which  Sir  Edward  Coke 
gives  a  detailed  account  of  his  own  answers  to  the  complaints  of  the 
lord  high  admiral  to  the  king,  against  the  restraints  then  recently  im- 
posed by  the  common  law  courts  upon  his  jurisdiction*  This  was 
early  in  the  reign  of  James  the  First;  and,  notwithstanding  the 
revival  of  the  clamors  against  that  learned  judge  on  the  same  subject, 
I  cannot  but  express  the  opinion  that  it  is  a  calm,  dignified,  learned, 
and  triumphant  answer.  The  authorities  which  he  cites  are  valuable 
for  their  antiquity,  as  they  show  that  the  courts  in  his  time  were  only 
treading  in  the  steps  of  those  who  had  preceded  them. 

Thus,  to  prove  that  charter-parties  were  without  their  jurisdiction, 
he  cites  Hore  v.  Unton,  31  Hen.  VL,  and  observes  that  there  were  an 
infinity  of  cases  to  the  same  point. 

To  prove  that  policies  of  insurance  were  not  of  admiralty  jurisdic- 
tion, he  cites  Crane  &  Pell,  38  Hen.  VIII. 

To  prove  that  maritime  contracts,  notwithstanding  a  foreign  origin, 
are  not  to  be  taken  firom  the  common  law  courts,  he  cites  28th,  39th, 
and  40th  EUz. 

And,  finally,  it  is  important  to  advert  to  the  manner  in  which  he 
explains  the  rule  by  which  it  is  to  be  determined  whether  any 
given  contract  is  or  is  not  of  admiralty  jurisdiction ;  *  which  [  *  623  ] 
is  no  other  than  by  showing,  firom  adjudged  cases,  that  the 
common  law  courts  have  exercised  and  can  exercise  jurisdiction  over 
the  same  contract,    (p.  141«) 

Sir  Matthew  Hale,  in  his  History  of  the  Common  law,  when 
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sketching  the  juiisdiction  of  the  admiralty,  Bays :  ^^  The  junsdiction  of 
the  admiral  court,  as  to  the  matter  of  it,  is  confined  by  the  laws  of 
this  realm  to  things  done  upon  the  high  sea  only;  as  depredations 
and  piracies  upon  the  high  sea;  offences  of  masters  and  mariners 
upon  the  high  sea;  maritime  contracts  made  and  to  be  executed 
upon  the  high  sea ;  matters  of  prize  and  reprisal  upon  the  high  sea. 
But  touching  contracts  or  things  made  within  the  bodies  of  Engfish 
counties,  or  upon  the  land  beyond  the  sea,  though  the  execution 
thereof  be  in  some  measure  upon  the  high  sea,  as  charter-parties,  or 
contracts  made  even  upon  the  high  sea,  touching  things  that  are  not 
in  their  connection  maritime,  as  a  bond  or  contract  for  payment  of 
money,  &c,  these  things  belong  not  to  the  admiral's  jurisdiction. 
And  thus  the  common  law  and  the  statutes  of  13  Rich.  2,  c  15,  15 
Rich.  2,  c  3,  confine  and  limit  their  jurisdiction  to  matters  maritime, 
and  such  only  as  are  done  upon  the  high  sea."     C.  2,  pp.  49,  50,  51. 

I  have  before  cited  the  case  of  Craddock,  from  Brownlow,  to  show 
how  early  the  admiralty  was  prohibited  from  exercising  jurisdiction, 
and  that  in  personam^  on  the  contracts  of  material-men.  In  a  note 
to  Abbott  on  Shipping,  136,  it  is  asserted  that  the  same  is  reported 
in  Owen,  under  the  title  Leigh  v.  Burleigh.  But  I  think  it  clearly  a 
distinct  case,  as  not  only  the  parties  but  the  facts  are  different; 
Owen,  122,  but  the  principle  of  the  decision  is  the  same. 

In  Shephard's  Abridgment,  vol.  1,  p.  125,  is  to  be  found  an  excel* 
lent  summary  of  the  ancient  admiralty  law ;  and  one  article  merits 
notice,  as  it  serves  very  distinctly  to  show  the  true  origin  of  the 
articles  in  RoUe  and  Bacon's  Abridgment,  which  have  been  so  often 
relied  upon  as  authority  for  a  contrary  doctrine.  He  quotes  3  Cro. 
296, 297,  for  the  following  doctrine :  <^  That  a  suit  may  be  in  the  admi* 
ralty  court  for  building,  saving,  amending,  and  victuaUing  of  a  shipi 
against  the  ship  itself,  not  against  the  party,  but  such  as  make  them- 
selves, for  their  interest,  parties."  This  is  the  very  language 
[  *  624  ]  *  of  the  resolutions  of  1632,  and  those  are  the  pages  in  which 
they  were  inserted  in  the  first  two  editions  of  Croke,  before 
they  were  exploded. 

Sir  Leoline  Jenkins,  whose  authority  certainly  no  advocate  of  the 
admiralty  will  deny,  acknowledges,  in  so  many  words,  that  the  ad« 
miralty  could  not  exercise  jurisdiction  over  the  contracts  of  material- 
men.   1st  vol.  83. 

That  the  remedy  against  the  ship  itself  has  long  since  been  taken 
away  is  established  by  many  authorities.  In  the  American  edition 
of  Abbott  on  Shipping,  a  work  entitled  to  great  respect,  it  is  laid 
down  in  very  general  terms,  "that  a  shipwright,  who  has  once 
parted  with  the  possession  of  a  ship,  or  has  worked  upon  it  without 
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taking  possession,  and  a  tradesman  who  has  provided  ropes,  sails, 
proyisions,  or  other  necessaries  for  a  ship,  are  not  by  the  law  of 
England,  preferred  to  other  creditors,  nor  have  any  particular  claim 
or  lien  upon  the  ship  itself  for  the  recovery  of  their  demands," 
p.  135. 

That  the  author  is  here  speaking  of  a  ^'  claim  or  lien"  in  the  ad- 
miralty, is  fully  established  by  reference  to  the  cases  which  he  cites 
and  comments  upon.  The  authorities  he  cites  fully  bear  him  out  in 
bis  doctrine.  They  are  chiefly  Hoare  v,  Clement,  2  Show. ;  Justin  v. 
Ballam,  2  Iiord  Raym.  805  'y  Watkinson  v.  Bamardiston,  2  P.  Wms. 
367.  And  numerous  other  cases  might  be  cited,  both  ancient  and 
modem,  to  the  same  effect,  upon  which  the  doctrine  seems  fully 
established  in  England,  that  neither  shipwrights  nor  material-men 
can  sue  in  the  admiralty,  either  in  personam  or  in  rem^  without  ex- 
press hypothecation,  and  all  assigning  the  universal  reason,  that  they 
have  the  common  law  courts  open  to  them.  See  also  Buxton  v. 
Snee,  1  Vesey,  155. 

Some  of  those  loose  obiter  dicta,  in  which  the  most  eminent  and 
pradent  judges  sometimes  indulge,  have  been  attributed  to  an  emi- 
nent English  jurist,  which  have  been  thought  to  cast  some  doubt 
npon  these  doctrines  in  modern  times.  The  facts  stand  thus:  In  the 
17th  George  IIL,  Lord  Mansfield  is  reported  to  have  said,  in  the 
case  of  Rich  v.  Coe,  Cowp.  636,  "  that  a  person  who  suppUes  a  ship 
with  necessaries,  has  not  only  the  personal  security  of  the  master  and 
owner,  but,  also,  the  security  of  the  specific  ship."  And, 
again,  *  nine  years  after,  he  is  reported  to  have  repeated  the  [  *  625  ] 
same  dictum  in  the  case  of  Farmer  v.  Davis,  1  Term  Rep. 
108 ;  in  both  instances,  however,  mere  gratis  dicta,  with  regard  to 
the  points,  decided. 

But  in  opposition  to  this,  we  have  the  expression  of  Lord  Kenyon 
in  the  case  of  Westerdell  v.  Dale,  7  Term  Rep.  306,  which  occurred 
eleven  years  after,  in  which  he  is  reported  to  have  said,  that  he 
doubted  whether  the  doctrine  had  not  been  too  generally  laid  down 
by  Lord  Mansfield  ;  and  referred  to  the  authority  of  some  of  the  old 
decisions,  which  establish  the  contrary  doctrine.  Indeed,  when  we 
refer  to  the  language  of  Lord  Mansfield  himself,  in  the  case  of  Wil- 
kin's V.  Carmichael,  which  occurred  only  two  years  after  Rich  v.  Coe, 
it  is  difficult  to  imagine  how  the  same  judge  could  have  held  such 
inconsistent  doctrines.  For  there,  1  Dougl.  101,  he  is  reported  to 
have  decided,  "  th^t  a  carpenter,  in  parting  with  his  possession,  had 
lost  his  lien,  if  he  ever  had  one ;"  « that  creditors  for  stores  and  pro- 
visions had  no  lien,"  ^  and  that  work  done  for  a  ship  in  England  is 
9up]x>sed  to  be  on  the  personal  credit  of  the  employer ;  although,  in 
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foreign  ports,  the  master  might  hypothecate,"  This  is  all  consistent 
with  the  established  doctrines  of  the  English  courts ;  and  the  truth 
is,  that  if  this  learned  judge  had  had  the  subject  fully  before  him,  on 
a  motion  for  a  prohibition,  he  would  never  have  confounded  the  law 
of  other  states,  or  other  times,  with  the  common  law  of  England  io 
his  time.  To  do  him  justice,  what  he  decides  in  the  last  case,  should 
be  received  as  what  he  meant  in  the  two  former. 

In  the  third  American  edition  of  Abbott  on  Shipping,  160,  1 
find  a  ncfte  in  these  words :  '^  It  does  not  appear,  that  it  has  ever 
been  held  in  the  courts  of  the  United  States,  that  shipwrights  and 
furnishers  of  supplies  in  the  ports  of  the  United  States  have  not  a 
lien  on  the  ships,  or  a  right  to  admiralty  process,  to  recover  the 
amounts  due  them.  The  question  has  not,  to  my  knowledge,  arisen 
in  the  supreme  court  of  the  United  States.  But  in  the  district  court 
of  Maryland,  after  a  very  learned  discussion.  Judge  Winchester 
decided,  that  a  shipwright,  by  the  maritime  laws,  has  a  Uen 
[  •  626  ]  on  the  ship  for  repairs  done,  and  materials  found  by  •  him 
while  the  ship  is  in  a  port  of  the  United  States ;  Stevens  v, 
^he  Ship  Sandwich,  1  Peters's  Ad.  Rep.  283,  note.  The  same 
opinion  was  given  by  Peters,  Justice,  in  Pennsylvania,  in  Grardnar  v. 
The  Ship  New  Jersey,  1  Peters's  Ad.  Rep.  223.  See,  also  1  Roll. 
Abr.  533  1. ;  15  Cro.  Car.  296." 

From  this  note  it  appears  that  the  learned  editor,  to  whom  I  pre- 
sume it  is  to  be  attributed,  was  not  aware  of  the  two  decisions  ren- 
dered by  Judges  Hopkinson  and  Bee,  to  which  I  have  above  alluded. 
Both  of  them  will  be  found  directly  in  point  against  the  shipwrights' 
lien,  and  the  research  and  learning  which  they  display  will  be  found 
worthy  of  the  high  reputation  of  the  judges  who  rendered  them. 
These  cases  will  also  be  ifound  interesting,  from  the  circumstance  of 
their  containing  criticisms  upon  the  authority  of  the  law  upon  which 
both  Judges  Peters  and  Winchester  appear  to  have  been  misled ;  I 
mean  the  standing  quotation  from  2  Bacon,  with  its  usual  accom- 
paniments from  Roll,  and  Cr.  Ch.  i.  e.  Roll.  Abr.  533,  and  Crb. 
Ch.  296. 

I  cannot,  however,  admit  that  the  decision  of  Mr.  Peters,  in  the 
case  of  The  New  Jersey,  is  a  case  in  point  on  the  proposed  subject 
For  the  question  of  the  lien  of  material-men  or  shipwrights  did  not 
there  arise.  It  is  only  mentioned  argttefido^  as  an  apology  for 
making  an  allowance  to  the  captain  out  of  funds  in  the  registry, 
for  wages  paid,  and  supplies  furnished  the  vessel  from  his  own 
funds.  An  allowance,  which  he  at  last  excuses  in  a  note,  by  saying, 
that "  it  was  not  opposed,"  and  for  which  he  might  also  have  plead 
the  high  authority  of  the  case  of  Watkinson  v*  Barnardistoh,  3  P* 
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Wms.  367,  in  which  the  same  thing  was  done,  and  that  of  The 
John,  3  Rob.  288.  But  the  doctrine  laid  down  as  to  material-men 
and  shipwrightsi  by  the  learned  judge,  are  gratis  dictOy  and,  as  is 
fully  shown  in  the  case  of  The  General  Smith,  4  W.  438,  cannot 
be  sustained  by  the  authority  quoted. 

With  regard  to  Judge  Winchester's  decision  in  the  case  of  The 
Sandwich,  1  Peters's  Ad.  Rep.  233,  note,  it  cannot  be  denied  that  it 
is  directly  in  point.  But  it  is  equally  true  that  it  appeals  to  no 
authority  that  can  sustain  it.  It  is  not  by  an  exhibition,  of  learning 
that  decisions  are  to  be  tested,  but  by  sound  conclusions  from 
unquestionable  premises.  To  obskuct  our  inquiries  by  *  a  [  *  627  ] 
battery  of  cases,  or  learned  and  remote  quotations,  often 
obtain  firom  faith  concessions  that  ought  to  be  yielded  only  to  inves- 
tigation. I  admit  that  Judge  Winchester's  decision  is  characterized 
by  learning,  but  certainly  his  premises  cannot  be  conceded  to  him  ; 
they  are  founded  in  error.     His  course  of  reasoning  is  this  :  — 

"  The  constitution  of  the  United  States  vests  in  the  United  States 
admiralty  and  maritime  jurisdiction,  and  that  jurisdiction  is  vested 
in  the  district  court."  "  In  England,  (I  now  quote  his  words,)  where 
the  jealousy  of  the  civil  law  was  most  conspicuous,  while  its  au- 
thority was  openly  denied,  the  principles  of  equity  derived  from  that 
code  influenced  the  decisions  of  their  courts  in  as  great  a  degree  as 
in  countries  where  it  was  adopted.  In  all  of  which,  from  the  books 
xdthin  my  power,  I  can  obtain  any  legal  information,  every  contest 
or  dispute  between  the  owners  and  mariners,  and  the  owners  and 
builders,  or  equippers  of  a  ship  for  navigation  on  the  sea,  is  of  a 
maritime  nature,  and  cognizable  in  the  admiralty."  He  then  goes 
on  to  observe,  <'  that  the  statutes  of  13th  and  15th  Richard  IL,  have 
received  a  construction  which  must  at  all  times  prohibit  their  exten- 
sion to  this  country ;"  and,  finally,  when  he  comes  to  state  the  propo- 
sition :  ^  Has  a  shipwright  a  lien  on  the  vessel  by  him  repaired  for 
the  value  of  his  materials,  labor,"  &c.?  he  says,  "to  decide  this 
question  it  is  necessary  to  examine  the  nature  of  liens  and  privileged 
debts  at  the  civil  law;"  and  accordingly  he  proceeds  to  examine  what 
is  the  law  of  various  countries  of  the  continent,  which  are  subject  to 
the  civil  law,  and  conclndes  with  adopting  two  propositions,  thus : 
"  I  am  therefore  of  opinion  that  a  ship-carpenter,  by  the  maritime 
law,  has  a  Uen  on  the  ship,  for  repairs  in  port ;  and  that  the  cause; 
being  a  maritime  cause,  the  court  has  a  jurisdiction  over  the  person 
as  well  as  over  the  ship.'*  The  authorities  which  he  quotes  are, 
Zouch,  Beawes,  Valin,  RoUe's  Abr.  533,  and  1  Bacon,  178. 

Now,  learned  as  this  decision  may  be,  it  is  obvious  that  it  is  but  a 
tissue  of  errors,  since  it  adopts  the  civil  law  as  its  guide,  and  the 
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admiralty  law,  in  the  time  of  its  most  extravagant  preten- 
[  •  628  ]  sions,  positively  denying  the  authority  of  *  the  statutes  of 
Richard,  and  the  modifications  which  they  introduced  into 
the  law  maritime. 

The  laws  of  the  continent  of  Europe  furnish  no  authority  on  this 
question.  Every  state  has  its  own  laws  on  these  contracts,  as  have 
most  of  the  States  of  this  Union.  The  ordinance  of  Louis  XIV., 
on  which  Yalin  comments,  is  the  statute  law  of  France,  and  ex- 
pressly vests  in  its  courts  maritime  jurisdiction  over  a  variety  of 
contracts  which  the  common  law  court  has  taken  from  the  jurisdic- 
tion of  the  admiralty.  The  question  is  not  what  the  civil  law  would 
give,  but  what  remains  to  the  admiralty  of  that  jurisdiction,  which 
no  one  denies  that  it  had  assumed  under  the  authority  of  civil  law 
principles. 

The  laws  of  Oleron,  which  may  be  called  the  statute  law  of  Ghreat 
Britain  in  maritime  affairs,  and  which  I  am  pleased  to  find  published 
in  Peters's  first  volume,  together  with  Postlethwaite's  Commentaries, 
give  none  of  these  powers  over  contracts  to  the  admiralty. 

I  think  it  has  been  sufficiently  shown,  and,  indeed,  in  denying 
authority  to  the  British  decisions,  under  the  statutes  of  Richard, 
Judge  Winchester  must  be  held  to  admit  that  the  British  decisions 
are  contrary  to  his  decision  on  the  lien  of  the  shipwright 

Mr.  Brown,  in  his  2d  vol.  pp.  80,  81,  distinctiy  acknowledges 
it  to  be  settled,  "  that  no  person  can  sue  in  the  admiralty  for  work 
and  labor  done  in  the  port  before  the  voyage  begins,  or  necessaries 
sold  for  the  ship's  use  before  she  sails,  nor  even  where  supplied  to 
a  foreign  ship  lying  in  a  British  port"  Where  money  is  lying  in  the 
registry,  as  in  the  case  decided  by  Judge  Peters,  there  has  been  a  dis- 
position manifested  recentiy,  to  get  over  the  rigid  rule,  if  there  could 
be  found  an  excuse  for  it ;  but  none  yet,  I  believe,  has  been  found, 
except  for  money  actually  expended  by  the  captain,  and  for  which 
he  might  have  hypothecated.  There,  perhaps,  it  may  be  considered 
as  a  quasi  hypothecation.  3  Term  Rep.  323 ;  2  P.  Wms.  367 ;  2 
Rob. 

I  will  now  show  that  Judge  Winchester  is  equally  unsustained  in 
his  other  principle,  to  wit,  that  ^'  on  a  maritime  contract,  as  a  general 
proposition,  the  court  of  admiralty  has  jurisdiction  over 
[  ^629  ]  the  person  as  well  as  over  the  ship."  •I  will  not  refer  to 
the  instance  of  bottomry  by  the  master,  because  I  do  not 
believe  that  he  had  in  mind  that  case,  but  will  confine  myself  to  the 
distinct  proposition,  <'  that  in  no  case  of  contracts,  except  that  of  sea^ 
men's  wages,  can  the  admiralty  proceed  in  personam^^  which  is  the 
point  now  Before  this  court 
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I  have  referred  to  the  celebrated  resolutions  of  1632,  in  which,  when 
the  admiralty  were  solemnly  gathering  up  and  consecrating,  as  they 
thought,  the  remains  of  their  jurisdiction,  this  right  is,  in  express 
terms,  relinquished;  to  Sheppard's  Abridgment,  in  which,  at  a  period 
long  subsequent,  such  is  given  as  the  purport  and  exposition  of  that 
document ;  and  I  have  quoted  Craddock's  case,  and  Leigh  and  Bur- 
leigh's case,  in  which  the  court  of  admiralty  was  expressly  prohibited 
ftom  proceeding  in  personam,  in  behalf  of  material-men.  I  should 
think  here  I  have  a  right  to  demand,  if  from  the  whole  library  of  law 
books,  and  God  knows  we  have  enough  of  them  already,  "  camel 
loads,"  a  single  attempt  to  proceed  in  personam,  upon  a  contract  in 
the  admiralty,  except  for  seamen's  wages,  since  the  date  of  the  reso- 
lutions of  1682,  can  be  extracted.  Adjudged  cases  cannot  be  found, 
because,  since  the  antique  cases  to  which  I  have  referred,  the  right 
has  been  abandoned.  Dicta  enough  can  be  produced,  and  some 
of  those  very  modern. 

Godbolt  speaks  of  the  process  in  rem,  as  the  only  process  issuable 
in  the  first  instance  firom  the  admiralty,  260. 

In  the  edition  of  Abbott  which  I  have  quoted,  in  a  note  upon  the 
case  of  Ho^  v.  Clement,  p.  136,  a  case  arising  on  a  contract  for 
necessaries,  it  is  admitted,  ^'  that  the  court  of  admiralty  had  no  juris- 
diction over  the  person  in  that  case." 

In  Johnson  v.  Shippen,  1  Salk.  35,  in  which  a  libel  was  filed 
against  ship  and  owners,  on  an  hypothecation  for  money  borrowed 
abroad  on  her  voyage,  it  was  argued  that,  if  suit  lay  against  the 
owners  at  all,  it  lay  at  common  law,  and  a  prohibition  was  granted 
as  to  the  suit  against  the  owners,  but  refused  as  to  the  vessel. 

In  B€dl  V.  Trelawney,  16,  c.  1,  Trelawney  had  sued  in  the  ad- 
miralty on  a  foreign  contract,  in  personam;  obtained  judg- 
ment, and  Ball  was  in  jaiL  The  latter  brought  his  *  action  [  •630  ] 
under  the  statute,  2  Hen.  VL  c.  11,  recovered  double  dam- 
ages, and  was  discharged  on  habeas  corpus,  on  the  ground  of  being 
in  confinement  in  a  cause  coram  non  judice,  Cro.  c.  603,  and  3 
Lord  Raym.  982. 

Brown,  vol.  2, 100,  lays  down  the  rule  in  these  terms :  "  The  gen- 
eral rule,  however,  at  present,  is,  that  the  admiralty  acts  only  in  rem, 
and  that  no  person  can  be  subject  to  that  jurisdiction  but  by  his  con- 
sent, expressed  by  bis  entering  into  a  stipulation." 

And  even  this  mode,  of  subjecting  the  person  through  the  medium 
of  a  stipulation,  it  is  well  known,  was  itself  resisted  at  first,  and 
acquiesced  in  only  on  the  ground  of  its  being  an  indispensable 
incident  to  the  exercise  of  the  jurisdiction  in  rem. 

In  Keble's  Reports,  p.  500,  quoted  by  Brown,  it  is  expressly  saidi 

VOL.  YII.  35 
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^  that  without  a  stipolatioii,  the  admiialty  has  oo  jiuisdiction  at  all 
over  the  person." 

In  the  case  of  Ousten  v.  Hebden,  1  Wils.  101,  where  one  libelled 
in  the  admiralty,  to  compel  his  part-owner  in  a  ship  to  join  in  a 
sale,  a  prohibition  was  granted,  upon  the  ground  that  this  was,  in 
fact,  an  attempt  to  exercise  a  jurisdiction  in  personam. 

There  is  a  class  of  cases  which  may  appear,  at  first  view,  to  main- 
tain a  contrary  doctrine,  but  which,  upon  examination,  will  be  found 
consistent  with  the  general  principle. 

The  case  of  Manro  v.  Almeida,  10  W.  473,  decided  in  this  court, 
was  one  of  that  description.  They  are  cases  in  which  the  admiralty 
proceeds  quasi  in  rem,  when  the  subject  of  the  suit  is  withdrawn 
from  its  jurisdiction.  These  cases  proceed  upon  the  supposed  con- 
tempt in  withdrawing  the  res  subjecta  from  the  process  in  rem. 
This  was  the  case  of  Smart  v.  Wolff,  3  Term  Rep.  323,  in  which 
the  prize  court  had  improvidently  ordered  the  cargo  of  the  captured 
vessel  to  be  delivered  to  the  captors,  reserving  the  question  of  freight, 
but  without  taking  a  stipulation  bond,  in  a  sum  equal  to  what 
afterwards  appeared  due  for  freight.  A  monition  from  the  ad- 
miralty was  sued  out  to  the  captor's  agent,  to  respond  to  the  cap- 
tain's demand  for  freight,  to  the  full  amount  decreed  to  him ;  and 
against  this   proceeding,  the  court  of  king's  bench  refused  a  pro^ 

hibition. 
[  *  631  ]  *  Here  the  prize  court  acted  upon  a  quasi  hypothecation 
of  the  goods  for  the  freight,  resulting  from  their  reserving 
the  question  of  freight ;  and  considered  the  captors  in  the  light  either 
of  their  own  bailee  of  the  goods,  or  in  his  original  relation  of  captor, 
against  whom,  if  the  goods  are  not  returned  on  monition,  the  court 
proceeds  as  on  contempt. 

In  Manro  v.  Almeida,  10  W.  473,  the  libellant  claimed  redress 
against  a  foreign  captor,  in  a  cause  peculiarly  of  admiralty  jurisdic* 
tion.  The  captain  of  a  foreign  privateer  had,  on  the  ocean,  seized  a 
sum  of  money,  in  dollars,  the  property  of  the  libellant,  which  the 
libellant  alleged  had  been  piratically  taken  ;  and  finding  property  of 
the  captor  here,  sued  out  process  against  the  captor  for  the  purpose 
of  examining  before  the  admiralty  the  correctness  of  the  seizure,  and 
obtaining  indemnity  for  it.  The  principal  question  considered  in 
that  case,  arose  on  the  form  of  proceeding ;  but  the  object  was  the 
prosecution  of  a  suit  in  rem^  to  wit,  to  obtain  restitution  of  the 
^5,000  seized  by  Almeida  on  the  ocean,  as  prize. 

A  case  very  similar  to  this  is  to  be  found  in  a  note  to  the  case  of 
Smart  v.  Wolff,  in  which  the  admiralty  proceeded  against  the  agents 
of  a  captor  to  subject  to  its  jurisdiction  a  sum  of  money  that  bad 
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been  taken  out  of  a  prize,  and  passed  into  account  between  the  agent 
and  his  principaL 

On  the  cases  of  this  class,  two  remarks  will  always  hold  good. 
1.  They  axe  instances  in  which  the  court  of  admiralty  had  jurisdic- 
tion of  the  principal  question,  not  contracts,  but  maritime  torts  and 
prize  causes,  or  their  incidents ;  and,  2.  That  the  process  in  perso- 
nam^ is  only  the  means  to  get  possession  of  the  res  svbjecta;  that  is, 
of  exercising  an  unquestionable  jurisdiction  in  rem. 

We  sometimes  hear  of  a  concurrent  jurisdiction  between  the 
admiralty  and  common  law  courts.  But  on  the  subject  of  con« 
tracts,  which  is  the  subject  now  under  consideration,  I  deny  that, 
with  the  exception  of  seamen's  wages,  any  such  concurrent  jurisdic^ 
tion  can  exist  It  is  an  absurdity  in,  terms,  for  the  rule  which  goes 
through  all  the  cases  is  in  direct  hostility  with  it  If  the  common 
law  can  try  the  cause,  and  give  full  redress,  that  alone  takes  away 
the  admiralty  jurisdiction.  This  is  the  principle  on  which 
the  decisions  rest  *£rom  the  remotest  periods.  The  contract  [  *  632  ] 
of  bottomry  is  sometimes  cited  as  an  instance  of  concurrent 
jurisdiction.  But  it  is  a  mistake,  and  an  instance  cannot  be  cited, 
better  to  illustrate  the  true  doctrine  on  this  subject,  than  this  species 
of  contract  If  executed  by  the  master,  jurisdiction  of  it  is  exclusive 
in  the  admiralty,  because  it  gives  remedy  only  in  rem.  But  if  ex- 
ecuted by  the  owner,  it  becomes  also  a  personal  contract  Yet  who 
ever  heard  of  a  remedy  upon  it  as  such,  anywhere  but  in  a  common 
law  court,  or  a  court  of  equity?  The  contract  of  respondentia^ 
which  is  as  much  a  maritime  contract  as  bottomry,  gives  no  juris- 
diction to  the  admiralty  either  in  rem  or  personam^  2  Brown,  196, 
197,  and  4  East,  319. 

The  case  of  Menetone  v.  Gibbons,  3  Term  Rep.  267,  has  nothing 
new  in  it;  it  is  a  recognition  of  doctrines  as  old  as  the  hills.  The 
question  was,  whether  an  hypothecation  was  taken  out  of  the  admi- 
ralty jurisdiction,  because  it  was  in  that  instance,  a  sealed  instru- 
ment The  general  jurisdiction  of  the  admiralty  to  ^proceed  in  rem 
on  a  bottomry  bond,  was  not  denied.  The  court  explicitiy  acknowl- 
edge the  doctrine,  <<  that  if  the  common  law  can  try  the  cause,  tiie 
admiralty  shall  not,  and  affirm  the  jurisdiction  of  the  admiralty 
merely  on  the  ground  that  there  was  no  action  against  the  party  at 
common  law,  and  the  common  law  courts  could  not  proceed  in  rem 
under  the  hypothecation."  As  to  the  rule  there  laid  down,  ^'  that  the 
jurisdiction  of  the  fidmiralty  shall  be  adjudged  setnmdam  subjectam 
materiam^  it  is  as  ancient  as  Bridgeman's  case,  in  the  time  of  Hobart 
Hob.  11.  But  this  decision  is  of  importance  here  in  two  points  of 
view ;  since  the  court  reason  upon  the  principle  throughout,  that  the 
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admiralty  juiiBdiction  is  to  be  tested  by  the  common  law  remedy  and 
the  grant  of  prohibitions. 

There  was  a  case  decided  in  this  court  in  the  year  1824,  which 
merits  some  attention.  I  mean  the  case  of  The  St.  Jago  de  Cuba ; 
9  W.  409 ;  in  which  the  court,  at  first  view,  would  seem  to  have 
given  a  decision  in  favor  of  the  claims  of  material-men  upon  a 
foreign  ship,  in  a  case  where  no  actual  hypothecation  had  been  ex- 
ecuted. But  there  are  several  considerations  from  which  it  will 
appear  that  the  court  did  not  commit  itself  on  that  sub- 
[  •  633  ]  ject.  The  most  material  is,  •that  the  question  arose  upon 
the  application  of  money  in  the  registry  of  the  court,  arising 
from  the  sale  of  the  vessel  for  another  cause.  And,  in  such  in- 
stances, it  will  be  seen  from  several  cases,  some  of  which  have  been 
noticed  in  the  course  of  this  discussion,  that  the  court  may  act 
towards  creditors  as  if  that  had  been  done  which  might  lawfully 
have  been  done  in  their  favor.  And  there  is  a  peculiar  propriety  in 
doing  this,  when  the  court,  by  selling  the  vessel,  has  put  it  out  of  the 
power  of  the  captain  to  give  that  security  to  creditors  wiiich  it  is 
reasonable  to  suppose  would  have  been  given,  where  the  captain  had 
no  other  means  of  getting  advances  made  of  money  or  materials. 
Several  cases  have  been  noticed  of  the  captain  himself  having  the 
benefits  of  an  actual  hypothecation  extended  to  him  when  he  ex- 
pends his  own  money  where  he  might  have  raised  it  on  bottomry, 
and  the  proceeds  of  the  vessel  are  in  the  re^try  of  the  court.  Yet 
this  has  been  severely  questioned  in  the  British  courts.  9  East,  426. 
Attention  to  the  language  of  the  court,  also,  will  show  that  they  have 
been  guarded  on  this  subject. 

The  question  which  the  court  is  examining,  is  not  whether  the 
lien  of  a  material-man  attaches  independently  of  an  actual  hypothe- 
cation, but  whether,  if  the  master  has  exercised  this  "power  of 
pledging  or  subjecting  the  vessel  to  material-men,'*  the  forfeiture  to 
the  government,  without  notice,  would  supersede  their  rights.  And, 
although  speaking  of  implied  liens,  whether  the  material-man  here 
retained  his  supposed  lien  on  the  money  in  the  registry,  was  dis- 
tinctly the  question,  and  the  language  of  the  court  ought  not  to  have 
any  other  effect  given  to  it. 

Yet,  I  am  free  to  confess,  individually,  that  in  a  case  in  which  an 
hypothecation  would  be  so  clearly  valid  and  legal,  if  actually  made, 
I  should  want  nothing  but  authority  to  induce  me  to  sustain  such  a 
claim  against  the  vessel ;  with  regard  to  mon&y  in  the  registry,  I 
think  this  case  is  authority  for  sustaining  it,  and  that  it  is  sanctioned 
by  other  authorities.  Vide  case  of  The  New  Jersey,  1  Peters's  Ad 
R.  223,  and  The  John,  3  Rob.  288. 
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Mr.  Brown,  (voL  2,  p.  100,)  has  thoaght  proper  to  charge 
*the  common  law  courts  with  having  ^^  involved  the  sub-  [  *634  ] 
ject  we  are  now  upon  in  endless  confusion." 

To  me  it  appears  that  the  charge  may  more  correctly  be  made 
upon  those  who  have  engaged,  like  himself,  with  so  much  zeal,  in  an 
effort  to  shake  the  authority  of  a  course  of  decisions  that  are  uni- 
fomi  and  consistent,  and,  with  one  single  exception,  (which  exception 
is  acknowledged  as  arbitrary,  or  positive  law,)  reducible  to  a  single 
principle;  a  principle  altogether  fatal  to  this  action  in  its  origin, 
since  there  can  be  no  question  that  the  party  here  had  his  common- 
law  remedy. 

And  I  consider  the  effort  particularly  ungracious  in  an  author  who 
is  driven  to  acknowledge  its  futility  so  often ;  one  who  confesses  in 
80  many  words, 

^  That  if  the  parties  have  bound  themselves  to  answer  person- 
ally, the  admiralty  cannot  take  cognizance  of  the  question."  Vol 
2,  p.  101. 

^  That  the  admiralty  has,  in  a  great  measure,  (he  should  have  said 
altogether,)  dropped  its  claim  to  taking  cognizance  of  charter-party, 
freight,  and  suits  by  material-men,  and  almost  all  other  proceedings 
upon  contract,  except  those  for  recovery  of  seamen's  wages,  or  en- 
forcing bottomry  bonds."    p.  103. 

"'  That  the  admiralty  is  excluded  from  jurisdiction  of  contracts  if 
personal,  or  sealed,  or  made  on  land."     p.  107. 

^  That  the  jurisdiction  of  the  instance  court  of  admiralty,  which 
is  at  present  seemingly  (he  should  have  said  actually)  allowed  by 
the  law  courts,  is,  that  it  is  confined,  in  matters  of  contract,  to 
suits  for  seamen's  wages,  or  those  on  hypothecations ;  in  matters 
of  tort,  to  actions  for  assault,  collision,  and  spoil ;  and  in  quasi  con- 
tracts, to  actions  by  part-owners  for  security,  and  actions  of  salvage." 
p.  121. 

^^'That  the  contract  of  insurance  is,  in  practice,  uniformly  and  de- 
cidedly out  of  the  cognizance  of  the  admiralty."     p.  188. 

And  finally,  to  acknowledge,  in  the  last  page  of  his  book,  among 
his  errata  et  omissa^ 

^  That  personal  contracts  are  held  not  to  be  cognizable  in  the  ad* 
miralty." 

It  has  sometimes  been  said,  that  this  is  a  disputed  juris- 
diction ;  *  but  by  whom  is  it  disputed  ?    Not  by  the  courts  [  *  635  J 
of  Great  Britain ;  for,  in  all  their  courts,  as  well  of  common 
as  of  civil  law,  when  called  distinctly  to  act  upon  the  jurisdiction  of 
Uie  admiralty,  there  is  no  dispute,  no  contrariety  of  opinion ;  they 
all  are  governed  by  the  same  rules  of  decision.    From  time  to  time, 
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some  extravagant  admirer  of  admiraliy  jurisdiction)  or  royal  pierog- 
ative,  has  risen  up  in  England,  who  has  revived  the  ancient  mnr- 
murs  uttered  by  the  friends  of  that  court,  when  reluctantly  putting 
off  its  usurped  powers ;  but,  with  that  exception,  I  know  of  no  part 
of  the  English  law  that  seems  more  dearly  fixed  than  that  of  the 
admiralty  jurisdiction.  The  misfortune  is,  that  people  will  not  be 
content  to  leave  it  as  they  find  it,  but  employ  themselves  in  efforts 
to  revive  what  they  cannot  but  acknowledge  has  been  long  since 
extinct.  If  the  learning  upon  this  subject  should  appear  remote  and 
antiquated,  let  it  be  remembered  that  the  law  has  been  fixed  in  "Eng- 
land for  two  centuries.  And  since  the  futile  attempt  of  Sir  L.  Jen- 
kins to  revive  it,  no  one,  I  believe,  until  Mr.  Brown  appeared  before 
the  public,  had  made  any  attempt  to  change  the  law  of  the  admi- 
ralty in  that  kingdom. 

I  have  felt  it  my  duty  to  pay  some  attention  to  the  subject,  for 
several  reasons. 

^  In  the  first  place,  I  stand  before  the  public  as  bearing  my  share  of 
the  responsibility  incurred  for  certain  opinions  expressed  in  the  case  of 
The  General  Smith,  4  W.  438.  For  the  just  extent  of  my  responsibility 
in  that  case,  I  must  rely  on  the  repeated  decisions  which  I  have  made 
in  my  circuit  in  hostility  with  that  doctrine.  But  I  am  willing  to 
treat  it  as  my  own  error,  and  shall  on  that  ground  claim  the  privilege 
of  treating  it  with  the  greater  freedom ;  at  least,  I  shall  endeavor  to 
administer  the  antidote  if  I  have  diffused  the  poison,  and  claim  credit 
for  an  unequivocal  proof  of  my  repentance,  by  a  public  acknowl- 
edgment that  it  was  inexcusable. 

I  will  now  examine  that  case  upon  its  authorities,  and  its  oonBis- 
tency  with  itself. 

The  case  of  The  General  Smith,  was  a  case  of  the  most  ex- 
travagant attempt  ever  made  to  enforce  this  supposed  lien  of 
materieJ-men.  It  serves  to  show  to  what  embarrassments 
[  •  636  ]  *  the  commercial  world  might  be  exposed  by  pushing  these 
maritime  liens  to  excess.  Since,  upon  the  same  principle 
on  which  the  Ubel  was  there  filed,  however  long  the  time  that  had 
elapsed,  whatever  number  of  voyages  the  vessel  had  made,  and  what- 
ever changes  of  property  she  might  have  passed  through,  she  would 
stiU  have  remained  liable  to  material-men.  For,  in  that  instance. 
The  Greneral  Smith  had  made  a  voyage,  and  the  property  of  her 
been  changed,  before  the  libel  was  filed.  She  was  admitted,  too,  to 
be  an  American  ship,  in  her  home  port.  The  court  below  very  pcop* 
erly  dismissed  the  libel,  and  this  court  did  not  hesitate  to  affinn  the 
dismission ;  and  confined  to  its  just  import  as  an  adjudication,  it  is 
most  unquestionably  conrect 
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No  man  will  subscribe  more  implicitly  than  myself,  to  the  authority 
of  decisions  in  this  court ;  and  I  am  ready  at  all  times  to  adhere  to 
the  principles  necessarily  deducible  firom,  or  conducing  to  such 
decisions.  But  further  than  this  no  judge  is  bound  to  subscribe 
to  authority,  for  no  othisr  subjects  are  considered  and  adjudi- 
cated. 

But  the  report  informs  us,  that  Mr.  Pinkney,  who  argued  against 
the  material-men,  ^  admitted  the  general  jurisdiction  of  the  district 
court  as  an  instance  court  of  admiralty  over  suits  by  material-men 
in  personam  and  inrem^  but  denied  that  a  suit  could  be  maintained  in 
the  present  case,  because  the  parties  had  no  specific  lien  upon  the  ship 
for  supplies  furnished  in  the  port  to  which  she  belonged.  That  in 
the  case  of  materials  furnished  or  repairs  done  to  a  foreign  ship,  the 
maritime  law  has  given  such  a  lien,  which  maybe  enforced  by  a  suit 
in  the  admiralty.  But  in  the  case  of  a  domestic  ship,  it  was  long 
since  settled  by  the  most  solemn  adjudications  of  the  common  law, 
(which  was  the  law  of  Maryland,)  that  mechanics  have  no  lien  upon 
the  ship  itself  for  their  demands,  but  must  look  to  the  personal 
security  of  the  owner."  4  W.  441,  442. 

Now  I  have  too  high  an  opinion  of  Mr.  Pinkney's  law-reading,  and 
of  his  talents  as  an  advocate,  not  to  be  well  convinced  that  iti  this,  as 
well  as  the  residue  of  the  argument  attributed  to  him,  he  must  have 
been  misunderstood.  And  I  find  my  sanction  for  this  belief  upon 
the  face  of  the  report  itself;  for,  with  the  exception  of  the 
♦nullity  of  the  •lien  claimed  against  a  domestic  ship,  the  [  *637  ] 
authority  which  he  quotes  to  sustain  his  doctrine,  contradicts 
it  in  so  many  words.  ' 

His  quotations  are  Abbott  on  Ship.  pt.  2,  c  3,  ss.  9  to  13,  and  the 
case  of  The  Levi  Dearborne,  4  Hall's  Am.  L.  J.  97.  The  last  quota- 
tion was  a  case  of  material-men  suing  in  rem  in  a  home  port,  and 
^as  in  point  But  the  quotation  from  Abbott  was  no  other  than  the 
very  passage  on  which  I  have  before  commented,  and  which,  although 
commencing  with  stating  the  doctrines  ascribed  to  Mr.  P.,  as  prevail- 
ing on  the  continent  of  Europe,  shows  most  distinctly  that  the  law  is 
oitherwise  in  England.  Mr.  P.  never  would  have  quoted,  to  support 
such  doctrines,  an  author  who  has  been  shown  to  assert  ^  that  a  ship- 
'  Wright,  who  has  once  parted  with  a  ship,  or  has  worked  upon  it 
without  taking  possession,  and  a  tradesman  who  has  provided  ropes, 
sails,  provisions,  or  other  necessaries  for  the  ship,  (that  is,  material- 
men,) are  not  by  the  law  of  England  preferred  to  other  creditors, 
nor  have  any  particular  claim  of  lien  upon  the  ship  itself,  for  the 
recovery  of  their  demands." 

Mr.  Pinkney's  quotation  from  Abbott  comprises,  and  is  limited  to 
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the  sections  that  are  occupied  in  maintaining  the  doctrine  thna  laid 
down  by  the  author^  and  in  showing  expressly,  that  it  extends  to  a 
foreign  as  well  as  a  domestic  ship.  In  section  10,  the  author  cites 
Justin  V.  Ballam,  2  Lord  Rayin.  805,  which  he  considers  as  conclu- 
sive against  the  foreign  ship.  The  distinction  taken,  is  not  between 
a  domestic  and  foreign  ship,  but  between  a  ship  ^^  on  her  voyage  and 
absent  from  her  owner,  and  one  in  her  home  port"  And  even  in 
that  case,  the  law,  as  laid  down  by  the  learned  annotator  to  Abbott, 
in  a  note  to  the  8th  section,  upon  9  East,  426,  in  the  language  of 
Lord  Ellenborough,  is,  "  that  the  master  may  hypothecate,  not  that 
the  hypothecation  attaches  per  se  on  the  contract  for  necessaries." 
It  is  true,  he  cites  Judge  Peters's  decision  in  the  case  of  The  New 
Jersey,  for  a  contrary  doctrine;  but  he  seems  not  to  have  adverted  to 
the  distinction  recently  admitted  between  distributing  money  in  the 
registry,  which  is  Judge  Peters's  case,  and  that  of  arresting  the  vessel 
and  subjecting  her  to  sale.  Nor  has  he  adverted  to  the  fact, 
[  •OSS  ]  that  Judge  Peters  places  his  decision  on  the  authority  •of 
the  English  cases,  which  the  text  of  Abbott  alone  will  show 
are  directly  hostile  to  it.  To  which  may  be  added,  that  even  Judge 
Peters  does  not  countenance  the  doctrine  of  a  right  of  proceeding 
in  personam^  attributed  to  Mr.  Pinkney.  But  this,  also,  when  we 
find  the  rest  of  his  reported  argument  so  clearly  a  mbtake,  we  have 
good  reason  for  hesitating  to  ascribe  to  him.  And  the  rather,  for 
that,  so  well  read  a  lawyer  would  not  have  advanced  so  bold  a 
doctrine,  without  attempting  to  find  some  shadow  of  authority  for  it  ♦ 
Even  Mr.  Winder,  who  argued  against  Mr.  Pinkney,  does  not  ven- 
ture to  put  his  case  upon  the  law  of  England,  but-  relies  upon  the 
law  of  the  continent,  and  insists  on  a  right  arbitrarily  to  adopt  it 
here. 

Mr.  "Winder  quotes  Judge  Winchester's  decisions,  and  the  case  of 
De  Lovio  v.  Boit,  from  2  Gallison,  400.  But  Judge  Winchester 
affords  no  authority,  since  he  decides  on  grounds  which  I  have  shown 
to  be  altogether  heterodox  or  exploded. 

With  whom  the  idea  originated  that  the  admiralty  and  maritime 
jurisdiction  vested  by  the  constitution  in  the  United  States,  was 
that  which  the  admiralty  possessed  or  pretended  to,  before  the  time 
of  Richard  IL,  I  am  at  a  loss  to  conceive.  Judges  Hopkinson,  Bee, 
and  Peters,  all  distinguished  revolutionary  men,  educated  before  the 
Brcvolution,  and  deeply  engaged  in  public  life  until  long  after  the  con- 
stitution, concurred  in  fixing  the  period  of  the  Revolution  for  the  law 
of  the  jurisdiction  of  the  admiralty.  And  who  can  doubt  that  the 
doctrine  of  that  day  was  that  the  jurisdiction  anciently  claimed  by 
that  court  was  founded  in  usurpation.    The  acts  of  Richard  expressly 
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declare  it ;  that  of  Henry  treated  it  as  yain  and  void ;  and  sach  aU 
history  proves  it.  Yet  it  is  only  by  going  back  to  those  early  times^ 
that  a  shadow  of  authority  can  be  found  for  the  pretensions  which  it 
seems  disposed  to  put  forth  in  our  day. 

Of  the  case  in  2  Gallison,  I  will  only  remark,  that  it  was  a  decision 
in  the  first  circuit,  in  which  the  right  to  proceed  in  personam  in  the 
admiralty  was  asserted,  in  a  suit  upon  a  policy  of  insurance ;  and  if 
the  uisiprius  decisions  of  the  judges  of  this  court  are  of  any  author- 
ity here,  it  is  only  necessary  to  observe  that  a  contrary  decision  has 
been  rendered  in  the  sixth  circuit.  Let  them,  therefore,  fall 
together;  *and  let  the  question  be  tested  upon  principle  [  *639  ] 
and  authority,  independent  of  those  decisions. 

I  now  come  to  the  consistency  of  the  opinion  of  the  court  in  The 
General  Smith,  4  W.  443,  with  itself. 

That  decision  is,  that  the  common  law  is  the  law  of  Maryland 
in  regard  to  the  rights  of  material-men,  and  that  it  has  long  since 
been  settled  that  they  have  no  remedy  in  retn.  But  the  opinion  is 
introduced  with  a  dictum  purporting  that,  had  they  sued  in  the 
admiralty  in  personam^  there  would  have  been  no  doubt  of  their 
right  to  proceed. 

And  here  the  question  is,  whether  there  can  be  found  anywhere  in 
the  books,  a  case  in  which  an  action  in  personam  could  be  main- 
tained in  the  admiralty,  wherein  the  action  in  rem  was  denied  to  that 
court  No  such  case  can  be  found ;  and  the  reason  is  obvious ;  that 
right  alone  would  take  away  the  admiralty  jurisdiction  altogether, 
since  it  would  follow  that  the  right  might  be  pursued  at  the  com- 
mon law ;  the  case  of  seamen's  wages  always  excepted,  which  I 
regard  as  positive  law,  and  which,  indeed,  has  been  supposed  by 
some  to  be  retained  by  the  admiralty,  under  the  authority  given  that 
court  by  a  statute  of  one  of  the  Henrys,  to  control  mariners  in 
regard  to  the  amount  of  their  wages. 

Let  the  cases  be  searched  from  the  remotest  period  down  to  the 
time  of  Menetone  v.  Gibbons,  3  T.  R.  267,  and  the  ground  of  prohi- 
bition, and  of  recovery,  under  the  2d  of  Henry  IV.  will  unifonnly  be 
found  to  be  the  competency  of  the  common  law  to  enforce  the  con- 
tract This  is  the  principle  by  which  even  their  jurisdiction  in  rem 
is  controlled,  and  hence  it  follows,  that  in  no  case  in  which  they  are 
prohibited  from  proceeding  in  rem^  can  they  have  the  action  in  per- 
sonam. 

I  consider  the  decision,  therefore,  in  the  case  of  The  General 
Smith,  as  conclusive  against  the  doctrine  which  asserts  the  right  of 
material-men  to  proceed  in  personam^  and  upon  the  authority  of 
which  the  present  suit  is  avowedly  instituted.     At  least,  as  there  is 
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no  authority  given  for  it  by  the  court,  we  may  conclude  that  it  has 
no  better  authority  than  that  on  which  we  are  given  to  understand 
Mr.  Pinkney  relied  for  the  same  doctrine. 

I  have  now  said  a  great  deal  on  this  subject,  and  I  could  not  have 
said  less,  and  discharged  the  duty  which  I  feel  that  I  owe 
[  *640  ]  •to  the  community.  I  am  fortifying  a  weak  point  in  the 
wall  of  the  constitution.  Every  advance  of  the  admiralty 
is  a  victory  over  the  common  law ;  a  conquest  gained  upon  the  trial 
by  jury.  The  principles  upon  which  alone  this  suit  could  have  been 
maintained,  are  equally  applicable  to  one  half  the  commercial  con- 
tracts between  citizen  and  citizen.  Once  establish  the  rights  here 
claimed,  and  it  may  bring  back  with  it  all  the  admiralty  usurpations 
of  the  fifteenth  century.  In  England  there  exists  a  controlling 
power,  but  here  there  is  none.  Congress  has,  indeed,  given  a  power 
to  issue  prohibitions  to  a  district  court,  when  transcending  the  limits 
of  the  admiralty  jurisdiction.  But  who  is  to  issue  a  prohibition  to 
us,  if  we  should  ever  be  affected  with  a  partiality  for  that  juris- 
diction ? 

I,  therefore,  hold  that  we  are  under  a  peculiar  obligation  to  restrain 
the  admiralty  jurisdiction  within  its  proper  limits. 

That  in  case  of  contracts  it  has  no  jurisdiction  at  all  in  personam^ 
except  as  incident  to  the  exercise  of  its  jurisdiction  in  rem* 

That  with  regard  to  the  contracts  of  shipwrights  and  material- 
men in  her  home  port,  the  vessel  cannot  be  subjected,  unless  by 
express  hypothecation  by  the  owner. 

That  on  her  voyage,  and  where  the  master  is  destitute  of  other 
means  of  raising  the  necesssu'y  funds,  she  may  be  so  subjected  by 
the  master,  but  it  must  be  by  actual  hypothecation. 

But  that  when  the  ship  has  been  sold  for  other  claims,  and  the 
money  in  the  registry,  so  that  the  master  no  longer  has  it  in  his 
power  to  raise  money  on  her  bottom  to  satisfy  demands  which  have 
been  legally  incurred,  cases  may  arise  in  which  the  claims  of  mate- 
rial-men and  shipwrights,  and  of  the  master  himself,  may  be  sus- 
tained without  actual  hypothecation.  Decree  affirmed. 

8  H.  568;  5  H.  441 ;  6  H.  344 ;  19  H.  92. 
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ASSOOIATB  JUSTICBS. 


Clement  B.  Hunt,  Appellant,  v.  Christopher  Rhodes,  William 

Ennis,  and   Richard   K.   Randolph,  Admrnistrators  of  Lewis 

RousMANiERE,  deceased,  Appellees. 

IP.  1. 

Where  partiee  deliberately  agree  not  to  secnre  a  debt  by  mortgage,  bnt  to  give  and  receiTe 
a  power  of  attorney  aathorizing  the  creditor  to  sell  certain  property  of  the  debtor,  and 
apply  its  proceeds  to  the  payment  of  the  debt,  and  the  power  is  annulled  by  the  death  of 
the  debtor,  a  court  of  equity  will  not  direct  a  new  security  to  be  given,  or  fix  a  Hen  on  the 
property  as  security  for  the  debt,  though  satbfiod  that  the  parties  acted  in  ignorance  of 
that  rule  of  law  which  makes  the  death  of  the  constituent  a  revocation  of  the  power. 

The  proceedings  which  were  had  in  this  canse  after  it  had  been 
remanded  by  this  court  to  the  circuit  court,  are  stated  in  the  opinion 
of  Hie  court 
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Kimball  and  Websterj  for  the  appellant 

Wirty  (attorney-general,)  and  Robbins^'contrk. 

[  •  9  ]       •  Washington,  J.,  delivered  the  opinion  of  the  court 

This  case  was  before  this  court  in  the  year  1823,  and  is 
reported  in  8  W.  174,  and  was  then  argued  at  great  length,  by  the 
counsel  concerned  in  it  After  full  consideration,  it  was  decided  that 
the  power  of  attorney  given  by  Rousmaniere,  the  intestate,  to  the 
appellant.  Hunt,  authorizing  him  to  make  and  execute  a  bill  of  sale 
of  three  fourths  of  The  Nereus  and  of  The  Industry,  to  himself,  or 
to  any  other  person,  and  in  the  event  of  their  being  lost,  to  collect 
the  money  which  should  become  due  under  a  policy  upon  them  and 
their  freight;  was  a  naked  power,  not  coupled  with  an  interest, 
which,  though  irrevocable  by  Rousmaniere,  in  his  lifetime,  expired 
on  his  death. 

That  this  species  of  security  was  agreed  upon,  and  given  under  a 
misunderstanding  by  the  parties,  of  its  le^  character,  was  con- 
ceded in  the  argument  of  the  cause,  by  the  bar  and  bench  ;  and  the 
second  question  for  the  consideration  of  the  court  was,  whether  a 
court  of  equity  could  afford  relief  in  such  a  case,  by  directing  a  new 
security  of  a  different  character  to  be  given ;  or  by  decreeing  that  to 
be  done  which  the  parties  supposed  would  have  been  effected  by  the 
instrument  agreed  upon  ?  After  an  examination  of  the  cases  appli- 
cable to  the  general  question,  it  was  stated  by  the  chief  justice  who 
delivered  the  opinion  of  the  court,  that  none  of  them  asserted  the 
naked  principle  that  relief  could  be  granted  on  the  ground  of  igno- 
rance of  law,  or  decided  that  a  plain  and  acknowledged  mistake  in 
law  was  bfeyond  the  reach  of  a  court  of  equity.  The  conclusion  to 
which  he  came  is  expressed  in  the  following  terms :  — 

"  We  find  no  case  which  we  think  precisely  in  point ;  and  are  un- 
willing, where  the  effect  of  the  instrument  is  acknowledged  to  have 
been  entirely  misunderstood  by  both  parties,  to  say  that  a  court  of 

equity  is  incapable  of  affording  relief." 
[  •  10  ]  *  The  decree  was,  accordingly,  reversed ;  but  the  case 
being  one  in  which  creditors  were  concerned,  the  court, 
instead  of  giving  a  final  decree  on  the  demurrer,  in  favor  of  the 
plaintiff,  directed  the  cause  to  be  remanded,  that  the  circuit  court 
might  permit  the  defendants  to  withdraw  their  demurrer,  and  to 
answer  the  bilL 

After  the  cause  was  returned  to  that  court,  the  demurrer  was  with- 
drawn, and  an  answer  was  filed,  in  which  the  defendants,  after 
admitting  the  loans  mentioned  in  the  bills,  by  the  plainti£f  to  their 
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intestate,  and  the  notes  given  for  the  same  by  the  latter,  and  their 
non-payment,  assert  their  ignorance  of  any  agreement  between  the 
plaintiff  and  their  intestate,  that  the  former  should  have  a  specific 
security,  other  than  the  powers  of  attorney,  to  sell  vessels  and  to  col- 
lect the  proceeds,  or  the  amount  of  the  policies,  in  case  they  should 
be  lost ;  but  express  their  belief  that  the  powers  of  attorney  were 
selected  by  the  plaintiff,  in  preference  to  the  other  securities  which 
were  offered  by.  the  intestate.  The  answer  further  states  that  the 
estate  of  Rousmaniere  is  greatly  insolvent,  and  had  been  so  before 
his  death ;  that  the  plaintiff  had  exhibited  and  proved  his  demand, 
as  stated  in  his  bill,  before  the  conmiissioners  of  insolvency  duly 
appointed  upon  the  estate  of  Rousmaniere ;  and  that  his  dividend 
thereon  declared,  or  to  be  declared,  the  defendants  were,  and  would 
be,  ready  to  pay  according  to  law* 

The  principal  deposition  taken  in  the  cause,  is  that  of  Benjamin 
Hazard,  counsellor  at  law,  who  deposes  that  he  drew  the  powers  of 
attorney  annexed  to  the  original  bill  That  on  the  day  the  first 
power  was  executed,  Hunt  and  Rousmaniere  came  to  his  office, 
when  the  latter  stated  that  the  former  had  loaned,  or  agreed  to  loan, 
to  him  a  sum  of  money,  upon  security  to  be  given  by  him  on  his 
interest  in  the  brig  Nereus,  and  that  he  was  desirous  the  security 
should  be  as  ample  -and  available  to  Hunt  as  it  could  be  made* 
That  he  wished,  and  was  ready  to  give  a  bill  of  sale  of  the  prop- 
erty, or  a  mortgage  on  it,  or  any  other  security  which  Mr.  Hunt 
might  prefer.  Both  the  parties  declared  that  they  had  called  upon 
the  witness,  to  request  him  to  draw  the  writings,  and  to  obtain  his 
opinion  as  to  the  kind  of  instrument  which  would  give  the  most 
perfect  security  to  the  lender.  That  the  deponent  then  told  the  par- 
ties that  a  bill  of  sale,  or  mortgage,  would  be  good  security,  but 
that  an  irrevocable  power  of  attorney,  such  as  was  afterwards  exe- 
cuted, would  be  as  effectual  and  good  security  as  either  of  the 
others,  and  would  prevent  the  necessity  of  changing  the  vessel's 
papers,  and  of  Hunt's  taking  possession  of  the  vessel,  upon  her 
arrival  from  sea.  That  the  parties  then  requested  him  to 
draw  such  an  instrument  *  as,  in  his  opinion,  would  most  [  *  11  ] 
effectually  and  fully  secure  Mr.  Hunt ;  and  that  the  plain- 
tiff frequently  asked  him,  whilst  he  was  drawing  the  power,  and 
after  he  had  finished,  and  read  it  to  the  parties,  if  he  was  quite  cer- 
tain that  the  power  would  be  as  safe  and  available  to  him  as  a 
bill  of  sale  or  mortgage,  and  that,  upon  his  assurances  that  it  was,  it 
was  then  executed.  The  witness  then  proceeds  to  express  his  opin- 
ion, from  his  knowledge  of  the  parties,  and  from  their  declaration  at 
the  time,  that  Rousmaniere  would  readily  have  given  an  absolute 
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bill  of  sale  of  the  property,  or  any  other  Becurity  which  could  have 
been  asked ;  and  that  Hunt  would  not  have  accepted  the  one  which 
was  afterwards  executed,  if  he  had  not  considered  it  to  be  as 
extensive  and  perfect  a  security,  in  all  respects,  as  an  absolute  bill  of 
sale ;  and  he  adds,  more  positively,  that  such  was  the  understanding 
and  agreement  of  both  the  parties. 

It  appears  by  the  testimony  of  this  witness  that  he  drew  the 
power  of  attorney,  concerning  The  Industry,  for  securing  the  second 
loan  made  by  the  plaintiff  to  Rousmaniere,  and  that  the  circum- 
stances attending  that  transaction  were  essentially  the  same  as  those 
which  have  been  stated  in  respect  to  the  first  loan. 

We  find  another  deposition  in  the  record  which  deserves  to  be 
noticed,  as  it  consists  of  declarations  made  by  the  plaintiff  after  the 
powers  of  attorney  were  executed,  and  may  serve  in  some  meas- 
ure to  explain  the  more  positive  testimony  given  by  Mr.  Hazard 
This  witness,  William  Merchant,  deposes  that,  after  the  decease 
of  Rousmaniere,  the  plaintiff  stated  to  him,  and  to  a  Mr.  Rhodes, 
that  in  consequence  of  his  declining  to  engage  in  an  enterprise  in 
one  of  the  vessels  of  Rousmaniere,  to  which  he  had  at  one  time  con- 
sented, and  of  the  complaints  of  Rousmaniere,  on  that  account, 
he  was  induced  to  offer  to  Rousmaniere  a  loan  of  money.  That  an 
agreement  was  accordingly  made,  by  which  he.  Hunt,  was  to  let 
Rousmaniere  have  a  certain  sum  on  loan,  and  Rousmaniere  wus  to 
give  him  a  bill  of  sale  of  a  certain  vessel ;  but  that  afterwards,  Hunt, 
reflecting  that  if  he  took  that  security  he  would  have  to  take  out 
.papers  at  the  custom-house  in  his  own  name,  be  subject  to  give 
bonds  for  the  vessel,  and  perhaps  be  made  liable  for  breaches  of  law 
committed  by  others,  he  consulted  with  Mr.  Hazard  upon  the  subject; 
who  told  him  that  he  could  or  would  draw  an  irrevocable  power  of 
attorney,  to  sell  which,  would  do  as  well,  and  which  was  accordingly 
done. 

The  cause  coming  on  to  be  heard  in  the  court  below,  and  that 

court  being  of  opinion  that  the  plaintiff  had  then  no  lien,  or 

[  •  12  ]  specific  security  upon  these  vessels,  and  no  equity  to  •have 

such  lien  or  security  created  against  the  general  creditors  of 

Rousmaniere,  dismissed  the  bill ;  from  which  decree  the  cause  has 

been  brought,  by  appeal,  to  this  court. 

It  must  be  admitted  that  the  case,  as  it  is  now  presented  to  the 
court,  is  not  materially  variant  from  that  which  we  formerly  had  to 
consider;  except  in  relation  to  the  rights  of  the  general  creditors 
against  the  insolvent -estate  of  a  deceased  debtor,  in  opposition  to  the 
equity  which  a  particular  creditor  seeks,  by  this  bill,  to  set  up.  The 
allegations  of  the  bills  filed  in  this  cause,  which  were  on  a  former 


JANUARY  TERM,  1828.  428 

Hunt  V.  Boosmaiiiere'fl  AdminUtraton.    1  P. 

occasion  admitted  by  the  demurrer  to  be  true,  axe  now  fully  proved 
by  the  testimony  taken  in  the  cause. 

Before  proceeding  to  state  the  general  question  to  which  the  facts 
m  this  case  give  rise,  or  the  principles  of  equity  which  apply  to  it,  it 
will  be  necessary  distinctly  to  ascertain  what  was  the  real  agreement 
concluded  upon  between  the  plaintiff  and  the  intestate,  the  perform- 
ance of  which,  on  the  part  of  the  latter,  was  intended  to  be  secured 
by  the  powejrs  of  attorney  ?  Was  it  that  Bousmaniere  should,  in 
addition  to  his  notes  for  the  money  agreed  to  be  loaned  to  him  by 
the  plaintiff,  give  a  specific  and  available  security  on  The  Nereus 
and  The  Industry,  or,  was  the  particular  kind  of  security  selected  by 
the  parties,  and  did  it  constitute  a  part  of  the  agreement?  It  is 
most  obvious,  from  the  plaintifiPs  own  statement  in  his  amended  bill, 
as  well  as  from  the  depositions  appearing  in  the  record,  that  the 
agreement  was  not  closed  until  the  interview  between  the  parties  to 
it  with  Mr.  Hazard,  had  taken  place.  The  amended  bill  states  that 
the  specific  security  which  Bousmaniere  offered  to  give,  was  a  mort- 
gage of  the  two  vessels,  for  which  irrevocable  powers  of  attorney 
were  substituted,  by  the  advice  of  Mr.  Hazard,  and  for  reasons  which 
it  would  seem,  were  approved  of  and  acted  upon  by  the  plaintifil 
From  the  testimony  of  Mr.  Merchant,  it  would  appear  that  the  secu- 
rity proposed  by  Bousmaniere  was  a  bill  of  sale  of  the  vessels, 
which  the  plaintiff'  declined  accepting  for  reasons  of  his  own,  unin« 
fluenced  by  any  suggestions  of  Mr.  Hazard,  who  merely  proposed 
the  powers  of  attorney  as  a  substitute  for  the  other  forms  of  security 
which  had  been  oflered  by  Bousmaniere.  The  difference  between 
these  statements  is  not  very  material,  since  it  is  apparent  from  both  of 
them  that  the  proposed  security,  by  irrevocable  powers  of  attorney, 
was  selected  by  the  plaintiff  and  incorporated  into  the  agreement  by 
the  assent  of  both  parties.  The  powers  of  attorney  do  not  contain, 
nor  do  they  profess  to  contain,  the  agreement  of  the  parties ;  but  was 
a  mere  execution  of  that  agreement,  so  far  as  it  stipulated  to  give  to 
the  plaintiff  a  specific  security  on  the  two  vessels,  in  the 
mode  selected  and  approved  of  by  the  parties,  to  •which  [  *  13  ] 
extent  it  was  a  complete  consummation  of  the  agreement. 
Such  was  the  opinion  of  this  court  upon  the  former  discussion  of 
this  cause  in  the  year  1823,  and  such  is  its  present  opinion.  Upon 
this  state  of  the  case  the  general  question  to  be  decided  is  the  same 
now  that  it  formerly  was,  and  is  that  which  has  ahready  been  stated. 

There  are  certain  principles  of  equity  applicable  to  this  question, 
which,  as  genercd  principles,  we  hold  to  be  incontrovertible.  The  first 
is,  that  where  an  instrument  is  drawn  and  executed,  which  professes, 
or  is  intended  to  carry  into  execution  an  agreement,  whether  in  writ* 
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ing  or  by  parol,  previously  entered  into,  bnt  which,  by  mistake  of  the 
draftsman,  either  as  to  fact  or  law,  does  not  fufil,  or  which  violates  the 
manifest  intention  of  the  parties  to  the  agreement,  equity  will  cor- 
rect the  mistake,  so  as  to  produce  a  conformity  of  the  instrument  to 
the  agreement  The  reason  is  obvious.  The  execution  of  agree- 
ments fairly  and  legally  entered  into,  is  one  of  the  peculiar  branches 
of  equity  jurisdiction ;  and  if  the  instrament  which  is  intended  to 
execute  the  agreement  be,  from  any  cause,  insufficient  for  that  pur- 
pose, the  agreement  remains  as  much  unexecuted  as  if  one  of  the 
parties  had  refused  altogether  to  comply  with  his  engagement ;  and 
a  court  of  equity  will,  in  the  exercise  of  its  acknowledged  jurisdiction, 
alSbrd  relief  in  the  one  case  as  well  as  in  the  other,  by  compelling  the 
delinquent  party  fully  to  perform  his  agreement,  according  to  the 
terms  of  it,  and  to  the  manifest  intention  of  the  parties.  So  if  the 
mistake  exist,  not  in  the  instrument  which  is  intended  to  give  effect 
to  the  agreement,  but  in  the  agreement  itself,  and  is  clearly  proved  to 
have  been  the  result  of  ignorance  of  some  material  fact,  a  court  of 
equity  will,  in  general,  grant  relief,  according  to  the  nature  of  the 
particular  case  in  which  it  is  sought  Whether  these  principles,  or 
either  of  them,  apply  to  the  present  case,  must,  of  course,  depend 
upon  the  real  character  of  the  agreement  under  consideration.  If  it 
has  been  correctly  stated,  it  follows  that  the  instrument  by  means  of 
which  the  specific  security  was  to  be  given,  was  selected  by  the  par- 
ties to  the  agreement,  or  rather  by  the  plaintiff,  Rousmaniere  having 
proposed  to  give  a  mortgage,  or  bill  of  sale  of  the  vessels,  which  the 
plaintiff,  after  consideration  and  advice  of  counsel,  thought  proper  to 
reject,  for  reasons  which  were  entirely  satisfactory  to  himself,  That 
the  form  of  the  instrument  so  chosen  by  the  plaintiff,  and  prepared 
by  the  person  who  drew  it,  conforms  in  every  respect  to  the  one 
agreed  upon,  it  is  not  even  asserted  in  the  bill  or  in  the  argument  of 
counsel     The  avowed  object  of  the  plaintiff  was  to  obtain  a  valid 

security,  but  in  such  a  manner  as  that  the  legal  interest  in 
[  *  14  ]  the  property  should  remain  with  *  Rousmaniere,  so  that  the 

plaintiff  might  be  under  no  necessity  to  take  out  papers  at 
the  custom-house  in  his  own  name,  and  might  not  be  subject  to  give 
bonds  for  the  vessels,  or  to  liabilities  for  breaches  of  law,  committed 
by  those  who  were  intrusted  with  the  management  of  them.  That 
the  general  intention  of  the  parties  was  to  provide  a  security  as 
effectual  as  a  mortgage  of  the  vessels  would  be,  can  admit  of  no 
doubt;  and  if  such  had  been  their  agreement,  the  insufficiency  of 
the  instruments  to  effect  that  object,  which  were  afterwards  prepared, 
would  have  furnished  a  ground  for  the  interposition  of  a  court  of 
equity,  which  the  representatives  of  Rousmaniere  could  not  easily 
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have  resisted.  But  the  plaintiff  was  not  satisfied  to  leave  the  kind 
of  secnrity  which  he  was  willing  to  receive  undetermined ;  having 
finally  made  up  his  mind,  by  the  advice  of  his  counsel,  not  to  accept 
of  a  mortgage,  or  bill  of  sale,  in  nature  of  a  mortgage.  He  thought 
it  safest,  therefore,  to  designate  the  instrument ;  and,  having  deliber- 
ately done  so,  it  met  the  view  of  both  parties,  and  was  so  completely 
incorporated  into  their  agreement  as  were  the  notes  of  hand  for  the 
sura  intended  to  be  secured.  In  coming  to  this  determination,  it  is 
not  pretended  that  the  plaintiff  was  misled  by  ignorance  of  any  fact 
connected  with  the  agreement  which  he  was  about  to  conclude.  If 
then  the  agreement  was  not  founded  in  a  mistake  of  any  material 
fact,  and  if  it  was  executed  in  strict  conformity  with  itself,  we  think 
it  would  be  unprecedented  for  a  court  of  equity  to  decree  another 
security  to  be  given,  not  only  different  from  that  which  had  been 
agreed  upon,  but  one  which  had  been  deliberately  considered  and 
rejected  by  the  party  now  asking  for  relief;  or  to  treat  the  case  as  if 
such  other  security  had  in  fact  been  agreed  upon  and  executed.  Had 
Rousmaniere,  after  receiving  the  money  agreed  to  be  loaned  to  him, 
refused  to  give  an  irrevocable  power  of  attorney,  but  offered  to  exe- 
cute a  mortgage  of  the  vessels,  no  court  of  equity  could  have  com- 
pelled the  plaintiff  to  accept  the  security  so  offered.  Or  if  he  had 
totally  refused  to  execute  the  agreement,  and  the  plaintiff  had  filed 
his  bill,  praying  that  the  defendant  might  be  compelled  to  execute  a 
mortgage  instead  of  an  irrevocable  power  of  attorney,  could  that 
court  have  granted  the  relief  specifically  asked  for  ?  We  think  not. 
Equity  may  compel  parties  to  perform  their  agreements,  when  fairly 
entered  into  according  to  their  terms  ;  but  it  has  no  power  to  make 
agreements  for  parties,  and  then  compel  them  to  execute  the  same. 
The  former  is  a  legitimate  branch  of  its  jurisdiction,  and  in  its  exer- 
cise, is  highly  beneficial  to  society.  The  latter  is  without  its  authority, 
and  the  exercise  of  it  would  be  not  only  a  usurpation  of  power,  but 
would  be  highly  mischievous  in  its  consequences. 

•  If  the  court  could  not  have  compelled  the  plaintiff  to  ac-  [  *  15  ] 
eept,  or  Rousmaniere  to  execute  any  other  instrument  than 
the  one  which  had  been  agreed  upon  between  them,  the  case  is  in  no 
respect  altered  by  the  death  of  the  latter  and  the  consequent  ineffi- 
ciency of  the  particular  security  which  had  been  selected ;  the  objec- 
tion to  the  relief  asked  for  being  in  both  cases  the  same,  namely,  that 
the  court  can  only  enforce  the  performance  of  an  agreement  according 
to  its  terms  and  to  the  intention  of  the  parties ;  and  cannot  force  upon 
them  a  different  agreement  That  the  intention  of  the  parties  to  this 
agreement  was  frustrated  by  the  happening  of  an  event  not  thought 
o^  probably,  by  them  or  by  the  counsel  who  was  consulted  upon  the 

36* 
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occasion,  is  manifest  The  kind  of  security  which  was  chosen,  woiild 
have  been  equally  effectual  for  the  purpose  intended,  with  a  mort- 
gage, had  Rousmaniere  lived  until  the  power  had  been  executed; 
and  it  may  therefore  admit  of  some  doubt,  at  least,  whether  the  loss 
of  the  intended  security  is  to  be  attributed  to  a  want  of  foresight  in 
the  parties  or  to  a  mistake  of  the  counsel  in  respect  to  a  matter  of 
law.  The  case  will,  however,  be  considered  in  the  latter  point  of 
view. 

The  question,  then,  is,  ought  the  court  to  grant  the  relief  which  is 
asked  for,  upon  the  ground  of  mistake  arising  from  any  ignorance 
of  law  ?  We  hold  the  general  rule  to  be  that  a  mistake  of  this  char* 
acter  is  not  a  ground  for  reforming  a  deed  founded  on  such  mistake ; 
and  whatever  exceptions  there  may  be  to  this  rule,  they  are  not  only 
few  in  number,  but  they  will  be  fomid  to  have  something  peculiar  in 
their  characters. 

The  strongest  case  which  was  cited  and  relied  upon  by  the  appel- 
lant's counsel,  was  that  of  Lansdown  v.  Lansdown,  reported  in  Mosely, 
364.  Admitting,  for  the  present,  the  authority  of  this  case,  it  is  most 
apparent,  from  the  face  of  it,  that  the  decision  of  the  court  might 
well  be  supported  upon  a  principle  not  involved  in  the  question  we 
are  examining.  The  subject  which  the  court  had  to  decide,  arose  out 
of  a  dispute  between  an  heir  at  law  and  a  younger  member  of  the 
family,  who  was  entitled  to  an  estate  descended ;  and  this  question 
the  parties  agreed  to  submit  to  arbitration.  The  award  being  against 
the  heir  at  law,  he  executed  a  deed  in  compliance  with  it,  but  was 
relieved  against  it  on  the  principle  that  he  was  ignorant  of  his  title. 

If  the  decision  of  the  court  proceeded  upon  the  ground  that  the 
plaintiff  was  ignorant  of  the  fact  that  he  was  the  eldest  son,  it  -was 
clearly  a  case  proper  for  relief,  upon  a  principle  which  has  already 
been  considered. 

If  the  mistake  was  of  his  legal  rights,  as  heir  at  law,  it  is  not 
[  •  16  ]  going  too  far  to  presume  that  the  opinion  of  the  court  *  may 
have  been  founded  upon  the  belief  that  the  heir  at  law  was 
imposed  upon  by  some  unfair  representations  of  his  better  informed 
opponent ;  or  that  his  ignorance  of  a  legal  principle,  so  universally 
understood  by  all  where  the  right  of  primogeniture  forms  a  part  of 
the  law  of  descents,  demonstrated  a  degree  of  mental  imbecility, 
which  might  well  entitle  him  to  relief.  He  acted,  besides,  under  the 
pressure  of  an  award,  which  was  manifestly  repugnant  to  law,  and, 
for  aught  that  is  stated  in  this  case,  this  may  have  appeared  upon 
the  face  of  it 

But  if  this  case  must  be  considered  as  an  exception  from  the  gen- 
eral rule  which  has  been  mentioned,  the  circumstances  attending  it 
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do  not  entitle  it,  were  it  otherwise  unobjectionable,  to  be  respected 
as  an  authority,  but  in  cases  which  it  clo9eIy  resembles.  There  is  a 
class  of  cases  which  it  has  been  supposed  forms  an  exception  from 
this  general  rule,  but  which  will  be  found,  upon  examination,  to 
come  within  the  one  which  was  first  stated.  The  cases  alluded  to 
are  those  in  which  equity  has  afibrded  relief  against  the  representa- 
tives of  a  deceased  obligor,  in  a  joint  bond,  given  for  money,  lent  to 
both  the  obligors,  although  such  representatives  were  discharged  at 
law.  The  principle  upon  which  these  cases  manifestly  pxoceed  is, 
that  the  money  being  lent  to  both,  the  law  raises  a  promise  in  both 
to  pay,  and  equity  considers  the  security  of  the  bond  as  being  in- 
tended, by  the  parties,  to  be  coextensive  with  this  implied  contract 
by  both  to  pay  the  debt  To  effect  this  intention,  the  bond  should 
have  been  made  joint  and  several ;  and  the  mistake  in  the  form  by 
which  it  is  made  joint,  is  not  in  the  agreement  of  the  parties,  but  in 
the  execution  of  it  by  the  draftsman.  The  cases  in  which  the  gen- 
eral rule  has  been  adhered  to  are,  many  of  them,  of  a  character 
which  strongly  test  the  principle  upon  which  the  rule  itself  is  founded. 
Two  or  three  only  need  be  referred  to.  If  the  obligee,  in  a  joint 
bond,  by  two  or  more,  agree  with  one  of  the  obligors  to  relieve  him 
from  his  obligation,  and  does  accordingly  execute  a  release  by  which 
all  the  obligors  are  discharged  at  law,  equity  will  not  afford  relief 
against  this  legal  consequence,  although  the  release  was  given  under 
a  manifest  misapprehension  of  the  legal  eflect  of  it  in  relation  to  the 
other  obligors.  So,  in  the  case  of  Worral  v.  Jacob,  3  Merv.  271, 
w^here  a  person  having  a  power  of  appointment  and  revocation,  and, 
mider  a  mistaken  supposition  that  a  deed  might  be  altered  or  re- 
voked, although  no  power  of  revocation  had  been  reserved,  executed 
the  power  of  appointment  without  reserving  a  power  of  revocation ; 
the  court  refused  to  relieve  against  the  mistake. 

The  case  of  Lord  Irnham  v.  Child,  1  Bro.  C.  C.  92,  is  a  very 
strong  one  in  support  of  the  general  rule,  and  closely  •re-  [  *  17  ] 
sembles  the  present  in  most  of  the  material  circumstances 
attending  it.  The  object  of  the  suit  was  to  set  up  a  clause  contain- 
ing a  power  of  redemption  in  a  deed  granting  an  annuity  which,  it 
was  said,  had  been  agreed  upon  by  the  parties,  but  which,  after  delib- 
eration, was  excluded  by  consent,  from  a  mistaken  opinion  that  it 
would  render  the  contracts  usurious.  The  court,  notwithstanding 
the  omission  manifestly  proceeded  upon  a  misapprehension  of  the 
parties  as  to  the  law,  refused  to  relieve  by  establishing  the  rejected 
clause.  It  is  not  the  intention  of  the  court,  in  the  case  now  under 
consideration,  to  lay  it  down  that  there  may  not  be  cases  in  which  a 
court  of  equity  will  relieve  against  a  plain  mistake,  arising  from 
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ignorance  of  law.  But  we  mean  to  say  that  where  the  parties,  upon 
deliberation  and  advice,  reject  one  species  of  security  and  agree  to 
select  another,  under  a  misapprehension  of  the  law  as  to  the  natoie 
of  the  security  so  selected,  a  court  of  equity  will  not,  on  the  ground 
of  such  misapprehension  and  the  insufficiency  of  such  security,  in 
consequence  of  a  subsequent  event  not  foreseen,  perhaps,  or  thought 
of,  direct  a  new  security  of  a  different  character  to  be  given,  or 
decree  that  to  be  done  which  the  parties  supposed  would  have  been 
effected  by  the  instrument  which  was  finally  agreed  upon. 

If  the  court  would  not  interfere  in  such  a  case,  generally,  much 
less  would  it  do  so  in  favor  of  one  creditor,  against  the  general  cred- 
itors of  an  insolvent  estate,  whose  equity  is,  at  least,  equal  to  that 
of  the  party  seeking  to  obtain  a  preference,  and  who,  in  point  of  law, 
stand  upon  the  same  ground  with  himsel£  This  is  not  a  bill  asking 
for  a  specific  performance  of  an  agreement  to  execute  a  valid  deed 
for  securing  a  debt ;  in  which  case  the  party  asking  relief  would  be 
entitled  to  a  specific  lien ;  and  the  court  would  consider  the  debtor 
as  a  trustee  for  the  creditor  of  the  property  on  which  the  security 
was  agreed  to  be  given.  The  agreement  has  been  fully  executed, 
and  the  only  complaint  is  that  the  agreement  itself  was  founded 
upon  a  misapprehension  of  the  law,  and  the  prayer  is  to  be  relieved 
against  the  consequences  of  such  mistake.  If  all  other  difficulties 
were  out  of  the  way,  the  equity  of  the  general  creditors  to  be  paid 
their  debts  equally  with  the  plaintiff,  would,  we  think,  be  sufficient  to 
induce  the  court  to  leave  the  parties  where  the  law  has  placed  them- 

The  decree  is  to  be  affirmed^  with  costs* 

12P.  32;  4H.185;  9H.  82. 


Daniel  Carroll,  of  Dudington,  Plaintiff  in  Error,  v.  Joshua  Peakb, 

Defendant  in  Error. 

1  P.  18. 

If  the  execution  of  an  original  paper  be  admitted,  and  it  \m  in  the  defendant's  posseBsion,  ft 
copy,  in  the  defendant's  handwriting,  may  be  used  in  evidence  without  notice  to  prodaee 
the  original. 

If  a  bill  of  exceptions  does  not  contain  some  paper  offered  in  evidence  and  certified  bj  tfao 
derk  below  to  have  been  accidentally  lost,  such  lost  paper  will  be  presumed  to  contain 
what  was  necessary  to  support  the  judgment,  if  such  a  presumption  is  possible. 

A.  general  averment  in  a  declaration,  of  readiness  to  perform  an  agreement  to  take  a  leii^ 
is  good  after  verdict. 

The  case  is  stated  in  the  opinion  of  the  court. 

Key  and  Coxe^  for  the  plaintiff 

Jones^  contra. 
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•  Trimble,  X,  delivered  the  opinion  of  the  court  [  *  20  ] 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court 
for  the  District  of  Columbia,  held  in  the  county  of  Washington. 

Joshua  Peake  brought  this  action  on  the  case  in  that  court,  upon  a 
special  agreement,  against  Daniel  Carroll,  who  pleaded  the  general 
issue ;  and,  upon  the  trial,  a  verdict  and  judgment  were  rendered  for 
the  plaintiff  therein.  A  bill  of  exceptions  was  taken  by  the  defend- 
ant in  the  court  below ;  which  states  that  the  plaintiff,  to  support  the 
issue  on  his  part,  offered  to  read  in  evidence  to  the  jury  the  follow- 
ing copy  of  a  paper,  (the  execution  of  the  original  of  which  was 
admitted,)  signed  by  Joshua  Peake,  which  copy  is  admitted  to  be 
wholly  in  the  handwriting  of  the  defendant,  to  wit :  "  I  agree  to  rent 
of  Daniel  Carroll,  of  Dudington,  the  land  rented  heretofore  to  Wil- 
fred Neale,  the  same  being  in  St  Mary's  county ;  for  which  I  oblige 
myself  to  pay,  on  the  1st  day  of  January,  1821,  for  one 
year,  from  the  1st  day  of  January,  1820,  six  •hundred  dol-  [  ^21  ] 
lars,  ($600,)  and  to  pay  all  taxes  on  the  same,  independent 
of  the  above  rent ;  and  also  oblige  myself  to  keep  the  premises  in 
good  repair,  and  not  to  commit,  nor  suffer  to  be  committed,  any  waste 
on  the  said  premises. 

"  Witness  my  hand,  this  11th  day  of  December,  1819. 

^  It  is  agreed  that  the  taxes  shall  be  paid  by  Joshua  Peake,  and  the 
i^id  Carroll  will  allow  the  same,  on  the  tax  bill,  receipted,  out  of  the 
rent 

"  Witness,  Joshua  Peake. 

"  William  Dudley  Diggbs." 

Which  paper  was  so  offered  in  evidence,  in  connection  with  three 
letters  from  defendant  to  the  plaintiff,  as  a  component  part  of  the 
sum  of  evidence  relied  on  to  prove  the  contract  as  laid  in  the  decla- 
ration' ;  which  letters  are  in  these  word^  and  figures  following,  &c. 
[The  lefters  Were  mislaid.] 

To  the  reading  of  which  paper  the  defendant,  by  his  counsel,  ob- 
jected, as  not  being  competent  and  legal  evidence,  to  charge  the  de- 
fendant in  this  case ;  but  the  court  permitted  the  said  paper  to  be 
read  in  evidence  to  the  jury,  &c.,  to  which  opinion  of  the  court,  the 
defendant,  by  his  counsel,  excepted,  &c.  The  plaintiff,  then,  further 
to  support  the  issue  on  his  part,  offered  in  evidence  to  the  jury  the 
said  letters  from  defendant  to  plaintiff,  and  admitted  to  be  in  the 
handwriting  of  the  defendant,  as  component  parts,  in  connection  with 
the  said  paper  before  admitted,  of  the  evidence  of  the  agreement  on 
which  this  action  is  founded ;  to  the  admission  of  said  letters  as  part 
of  said  agreement,  the  defendant,  by  his  counsel,  objected ;  but  the 
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court  overruled  said  objection,  and  permitted  said  letters  to  be  read 
to  the  jury  as  part  of  said  agreement;  to  which  opinion  of  the  court 
the  defendant,  by  his  counsel,  excepted. 

It  is  insisted  by  the  counsel  for  the  plaintiff  in  error,  that  these 
opinions  are  erroneous ;  and  that  the  judgment  of  the  circuit  coait 
should,  for  that  cause,  be  reversed. 

The  bill  of  exceptions  does  not  put  the  objection  to  the  paper 
offered  in  evidence  distinctly  upon  the  ground  that,  being  a  copy,  it 
could  not  be  used  without  timely  notice  to  produce  the  original  Al- 
though some  doubt  exists  whether  the  objection  ought  not  to  have 
been  placed  on  that  ground  in  the  court  below,  in  order  to  make  it 
available  here,  yet,  as  the  whole  argument  in  this  court  has  proceeded 
upon  the  assumption  that  the  question  is  sufficiently  raised  upon  the 
bill  of  exceptions,  we  will  so  consider  it  The  principle  relied  upon 
is,  that  a  copy  cannot  be  given  in  evidence  if  the  original  be 
[  •  22  ]  in  the  possession  of  the  adverse  party ;  unless  timely  *  pre- 
vious notice  has  been  given  him  to  produce  it  at  the  trial 
This  is  certainly  true  as  a  general  rule.  But  in  examining  the  numer- 
ous adjudged  cases  to  be  found  in  the  books,  in  which  this  general 
rule  has  been  asserted  and  applied,  we  have  been  able  to  find  do  case 
like  this.  They  are  all  cases  where  the  copy  offered  had  not  been 
made  by  the  party  against  whom  it  was  attempted  to  be  used.  This 
is  a  case  in  which  the  execution  of  the  original  is  distinctly  admitted ; 
and  the  paper  called  a  copy  is  admitted  to  be  wholly  in  the  defend- 
ant's handwriting.  From  the  nature  of  the  transaction  he  was  en- 
titled to  and  must  be  presumed  to  have  the  custody  of  the  original 
The  copy,  made  out  by  himself,  must  be  presumed  to  have  come  to 
the  plaintiff's  possession  by  the  defendant's  own  act ;  and,  by  making 
and  delivering  it  to  the  plaintiff,  the  defendant  consents  that  it  shall 
be  considered  genuine  and  true.  We  think  that,  under  such  circum- 
stances, this  case  forms  a  just  exception  to  the  general  rule ;  and  that 
it  is  not  competent  for  the  defendant  below  to  allege  *againsf  his  own 
acts  and  admissions  that  this  paper  does  not  nor  may  not  contain 
all  the  verity  and  certainty  of  the  original.  So  far  we  have  consid- 
ered this  paper  as  if  it  ought  to  be  regarded  in  the  light  of  a  copy. 
But  we  think  that  is  not  its  true  character,  as  it  was  presented  to  the 
court  and  jury.  We  think  that,  under  the  circumstances,  and  to  the 
purposes  for  which  it  was  offered,  it  may  fairly  be  regarded  as  an 
original 

As  relates  to  Peake's  contract  to  pay  rent,  &c.,  it  was  a  copy ;  but 
was  it  a  copy,  as  respects  Carroll's  agreement  to  let  the  farm  ?  If  so, 
it  was  a  copy  without  an  original ;  for  the  original  paper  was  not 
•igned  by  Carroll,  and  contained  no  contract  on  his  part     The  paper 
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was  offered  in  evidence,  in  connection  with  the  three  letters  from  the 
defendant  to  the  plamtiff,  as  a  component  part  of  the  evidence,  to 
prove  the  defendant's  agreement  to  let  the  farm  to  the  plaintiff,  and 
the  terms  of  that  agreement.  The  clerk  certifies  that  the  letters  re« 
ferred  to  are  not  on  file  in  the  cause,  and  they  are  not  transcribed 
into  the  record.  In  their  absence,  if  there  be  a  supposable  case,  in 
which  they,  and  the  paper  called  a  copy,  were  legitimate  evidence, 
regarding  that  paper  as  an  original,  and  not  as  a  mere  copy,  it  most 
be  so  regarded.  We  are  bound  to  presume  every  thing  in  favor  of 
the  correctness  of  the  decision  of  the  court  below,  until  the  contrary 
appears. 

If  the  letters,  which  are  admitted  to  be  in  the  defendant's  hand* 
writing,  were  relevant  to  the  matter  in  controversy,  and  in  their  ab- 
sence that  must  be  presumed,  no  doubt  can  exist,  of  their  being 
competent  and  legitimate  evidence,  to  prove  the  contract  sued  on,  so 
far  as  they  spoke  on  that  subject  It  has  been  already  re- 
marked that  the  paper  called  a  copy  was  *  admitted  to  be  [  *  23  ] 
in  the  defendant's  handwriting,  and  that  it  must  have  come 
to  the  plaintiff's  hands  by  the  defendant's  act.  Let  it  be  supposed, 
then,  that  having  copied,  in  his  own  hand,  Peake's  agreement  to  pay 
rent,  &c.,  he  had  inclosed  that  paper  in  one  of  those  letters,  and  re- 
ferred to  it  The  letter  here  stated  that  he  (Carroll)  agreed  to  let  and 
lease  the  farm  to  Peake,  upon  terms  expressed  in  the  inclosed  paper. 
It  is  plain  that,  in  the  case  supposed,  the  inclosed  paper,  although  it 
might  be  a  mere  copy,  as  respected  Peake's  part  of  the  contract,  yet, 
as  respected  the  contract  on  Carroll's  part,  would  be  truly  an  original 
document,  by  adoption  and  incorporation  with  the  letter,  as  much  as 
the  letter  itself.  It  would  be  a  part  of  the  letter.  We  do  not  say 
the  paper  was  thus  inclosed  and  referred  to  in  the  letters,  or  either 
of  them ;  but  it  might  have  been  for  aught  that  appears,  and  that  is 
enough. 

Upon  the  principle  assumed  as  correct,  that  the  opinion  of  the  court 
below  must  be  regarded  as  sound  until  its  incorrectness  is  made  to 
appear,  the  plaintiff  in  error  cannot  prevail,  unless  he  can  show,  in 
the  absence  of  the  letters,  that  no  case  could  have  existed,  they  being 
present,  in  which  the  paper  objected  to  could  be  considered  in  the 
light  of  an  original  document  The  case  first  shows  that  such  a  case 
might  have  existed,  and  have  been  proved  upon  the  trial  It  is  by 
no  means  a  strange  supposition  to  presume  that  such  was  the  aspect 
of  the  case ;  for  it  is  perfectly  consistent  with  a  known  and  familiar 
manner  of  transacting  business,  where  the  parties  reside  at  a  distance, 
or  where,  for  other  causes,  the  mode  of  contracting  by  correspondence 
is  resorted  to.     It  is  objected  that  the  declaration  shows  no  cause  of 
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action,  and  it  is  insisted  the  judgment  shall  be  reversed  for  that  caose. 
The  declaration  is  very  loosely  drawn,  and  a  great  deal  of  matter  is 
crowded  into  it  which  is  impertinent,  or,  at  most,  only  in  aggravation 
of  damages.  But  sarplusage  in  pleadings  does  not  vitiate  in  any 
case  after  verdicc ;  and  wholly  disregarding  the  impertinent  and  ir- 
relevant matter,  the  declaration  contains  enough  to  support  tlie 
action.  The  declaration  in  substance  alleges  that  the  defendant  be- 
low agreed  to  rent,  and  to  farm-let  to  the  plaintiff,  the  farm,  for  one 
year  from  the  Ist  of  January,  1820,  and  agreed  to  remove  the  former 
tenant,  and  that  the  plaintiff  should  have  the  possession  and  occu- 
pancy of  the  farm  from  the  1st  of  January  aforesaid,  free  from  the 
let,  hindrance,  or  disturbance  of  any  one.  The  declaration  then  pro- 
ceeds to  aver,  that  on  the  said  1st  of  January,  1820,  at  the  county 
aforesaid,  the  p]|iintiff  was  ready  and  willing,  and  offered  to  the  said 
Daniel,  (the  defendant,)  to  take  possession  of  the  said  land  and  farm, 
and  to  rent  and  occupy  the  same,  &c.,  and  afterwards  assign 
[  ^24  1  breaches  (inter  alia)  in  this,  that  *  although  specially  re- 
quested so  to  do,  on  the  said  1st  day  of  Janusgry,  1820,  the 
defendant  refused  and  neglected  to  turn  out  the  tenant  who  then  was 
and  had  been  in  the  possession  and  occupancy  of  the  said  land  and 
farm,  and  to  deliver  the  possession  thereof  to  the  said  Joshua. 

The  specific  objections  urged  in  argument  are,  that  the  plaintiff 
should  have  averred  his  readiness,  and  offered  his  request ;  not  on  the 
1st  day  of  January  generally,  but  at  the  last  convenient  hour  of  that 
day ;  and  that  instead  of  charging  a  personal  demand,  it  ought  to 
have  been  averred  to  have  been  made  on  the  land  It  must  occur  to 
every  one  that  an  offer  and  request  upon  the  land,  in  the  absen  of 
the  defendant,  would  be  a  very  idle  and  useless  ceremony,  and  that 
an  offer  and  request  to  him  personally  was  much  better  calculated  to 
enable  him  to  perform  his  duty  and  fulfil  his  agreement. 

We  cannot  admit  that  it  was  necessary  the  offer  and  request 
should  be  made  at  the  last  convenient  hour  of  the  day.  The  strict 
doctrines  contended  for  have  been  applied  to  special  pleas  in  bar,  of 
tender,  and  some  others  of  a  peculiar  character,  and  depending  upon 
their  own  particular  reasons ;  but  there  is  no  analogy  between  them 
and  this  case. 

In  declarations  general  averments  of  readiness  and  request  on  the 
day,  have  always  been  held  sufficient,  especially  after  verdict. 

We  are  of  opinion  there  is  no  error  in  the  judgment  and  proceed- 
ings of  the  circuit  court,  and  the  same  is  affirmed,  with  damages  and 
costs. 

13  P.  436;  7  H.  833;  9  H.  421 ;  11  H.  480. 
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Thb  President  and  Directors  op  the  Bank  op  Washington, 
Plaintiffs  in  Error,  v.  Philip  Triplett  and  Christopher  Nealb 
Trading  nnder  the  Firm  of  Triplett  and  Neale,  Defendants  in 
Error. 

1  P.  25. 

A  bank  which  receivefl  a  bill  for  collection  is  the  agent  of  the  holder,  not  of  another  bank 
which  merelj  transmitt  the  bill  for  the  holder,  and  is  liable  to  the  holder  for  a  want  of 
due  diligence. 

A  time  bill,  not  presented  for  acceptance,  is  not  payable  till  the  last  daj  of  grace. 

The  holder  of  a  Inll  sent  to  a  bank  for  collection,  is  boand  bj  the  settled  usage  of  the  banks 
of  that  place,  as  to  the  time  of  demanding  payment.  A  time  bill  need  not  be  presented  for 
acceptance  -,  and  an  omission  thos  to  present  it,  or  to  apprise  its  owner  that  ineffectual 
inquiries  have  been  made  after  the  drawee,  or  failure  to  protest  for  non-acceptance,  is  not 
•  negligence  in  a  bank  holding  it  for  collection,  provided  the  bank  acted,  in  those  particu- 
lars, according  to  its  settled  usage. 

The  case  is  stated  in  the  opinion  of  the  court. 
Kei/y  for  the  plaintifC 
JoneSy  contra. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court         [  *  ^^  ] 

This  is  a  writ  of  error  to  a  judgment  of  the  United  States 
circuit  court  of  the  District  of  Columbia,  for  the  county  of  Alex- 
andria. 

On  the  19th  of  June,  1817,  William  H.  Briscoe,  of  Alexandria, 
drew  a  bill  on  Peter  A.  Carnes,  of  Washington,  payable  four  months 
after  date,  to  the  order  of  Triplett  and  Neale.  The  payees  of  the 
bill  indorsed  it  in  blank,  and  delivered  it  to  the  cashier  of  the  Me- 
chanics' Bank  of  Alexandria,  for  the  purpose  of  being  transmitted 
through  the  said  bank  to  a  bank  in  Washington,  for  collection. 

The  cashier  of  the  Mechanics'  Bank  of  Alexandria  indorsed  the 
bill,  to  the  order  of  the  cashier  of  the  Bank  of  Washington, 
and  transmitted  it  to  him  for  collection  in  a  *  letter  of  the  [  *  29  ] 
19th  of  July,  1817.     Neither  of  the  banks  had  any  interest 
in  the  bill. 

The  bill  was  protested  for  non-payment;  and  this  suit  was  brought 
by  Triplett  and  Neale,  against  the  Bank  of  Washington,  to  recover 
its  amount.  The  declaration  charges  that  the  bank  did  not  use 
reasonable  diligence  to  collect  the  money  mentioned  in  the  said  bill, 
nor  take  the  necessary  measures  to  charge  the  drawer ;  but  neglected 
to  present  the  bill,  either  for  acceptance  or  payment ;  and  to  have 
the  same  protested ;  whereby  the  plaintif&  have  lost  their  recourse 
against  the  drawer. 

VOL.  vn.  i37 
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It  was  proved,  on  the  part  of  the  bank,  that  either  on  the  day  the 
bill  was  received,  or  the  succeeding  day,  one  of  its  officers  called  with 
the  bill  at  the  house  of  the  said  Peter  A.  Games,  for  the  purpose  of 
presenting  it  for  acceptance,  and  was  told  that  he  was  in  Baltimore. 
He  called  again  three  or  four  days  afterwards,  for  the  same  purpose, 
and  was  again  told  that  he  was  in  Baltimore.  These  answers  were 
reported  to  the  cashier. 

On  the  9th  of  October,  1817,  the  cashier  of  the  Mechanics'  Bank 
of  Alexandria  addressed  the  following  letter  to  the  cashier  of  the 
Bank  of  Washington  :  — 

"Dear  Sir:  The  holder  of  the  draft  on  Peter  A.  Games,  for 
$625.34,  desires  me  to  inform  you  that  if  the  draft  is  not  paid,  to 
make  the  notary  send  a  notice  to  P.  A.  Games,  Baltimore,  and  like- 
wise to  W.  H.  Briscoe,  Leesburg,  provided  it  is  not  paid  at  his  resi- 
dence, in  Washington.'' 

On  the  13th  of  the  same  month  the  cashier  of  the  Bank  of  Wash- 
ington, in  answer  to  this  letter,  stated  that  the  bill  bad  not  been 
accepted,  because  the  drawee  could  not  be  found;  and  that  the 
directions  given  in  the  letter  of  the  9th  should  be  observed.  On 
the  24th  of  October,  the  fourth  day  after  that  expressed  on  the  face 
of  the  bill  as  the  day  of  payment,  it  was  protested  for  non-payment, 
and  returned,  under  protest,  to  the  Mechanics'  Bank  of  Alexandria. 
Notice  was  given  to  the  drawer,  who  has  refused  to  pay  the  same. 

On  the  trial,  the  counsel  for  the  defendant  moved  the  court  to 
instruct  the  jury :  — 

1.  That  upon  this  evidence,  if  believed,  the  plainti£&  are  not  enti- 
tled to  recover. 

2.  That  the  plaintiffs  are  not  entitled  to  recover  for  any  loss  of 
recourse  against  Briscoe,  the  drawer  of  the  said  bill. 

3.  That  the  failure  of  the  defendants,  (after  having  called  at  the 
residence  of  the  drawee  of  that  said  bill,  to  obtain  hb  acceptance,  and 

not  finding  him  or  any  person  there  to  accept  it,)  to  notify 
[  •  30  ]   the  drawer  of  the  circumstance,  was  not  *  such  negligence 

as  discharged  the  said  drawer  from  his  liability  on  the  said 
bill,  and  entitles  the  plaintiffs  to  recover. 

4.  That  if  they  believed,  from  the  evidence,  that  the  defendants 
conformed  to  their  former  usage  in  regard  to  such  bills  as  the  one 
in  question,  in  calling  on  the  drawee  for  acceptance,  (the  said  drawee 
being  from  home,)  and  not  noting  the  same  as  dishonored,  and  giving 
notice  thereof  to  the  parties  on  the  said  bill ;  then  their  failure  to 
treat  the  said  bill  as  dishonored,  and  to  give  notice  accordingly  of 
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uon-acceptance,  did  not  discharge  the  drawer  thereof  firom  his  liabil- 
ity to  the  plaintiffs. 

The  court  refused  to  give  either  of  these  instnictions ;  to  which 
refusal  the  counsel  for  the  defendants  excepted ;  and  a  verdict  and 
judgment  were  rendered  for  the  plaintiils. 

The  plaintiffs  in  error  insist  that  the  circuit  court  ought  to  have 
given  the  instructions  first  asked,  because,  1st,  no  privity  existed  be* 
tween  the  real  holder  of  the  bill  and  the  Bank  of  Washington.  That 
bank  was  not  the  agent  of  Triplett  and  Neale,  but  was  the  agent  of 
the  Mechanics'  Bank  of  Alexandria.  Some  cases  have  been  cited  to* 
show  that  if  an  agent  employed  to  transact  a  particular  business, 
engages  another  person  to  do  it,  that  other  person  is  not  responsible 
to  the  principal.  On  this  point,  it  is  sufficient  to  say  that  these  casesi 
however  correctly  they  may  have  been  decided,  are  inapplicable  to 
the  case  at  bar.  The  bill  was  not  delivered  to  the  Mechanics'  Bank 
of  Alexandria,  for  collection,  but  for  transmission  to  some  bank  in 
Washington,  to  be  collected.  That  bank  would,  of  course,  become 
the  agent  of  the  holder.  By  transmitting  the  bill,  as  directed,  the 
Mechanics'  Bank  performed  its  duty,  and  the  whole  responsibility  of 
collection  devolved  on  the  bank  which  received  the  bill  for  that 
purpose;  the  Mechanics'  Bank  was  the  mere  channel  through 
which  Triplett  and  Neale  transmitted  the  bill  to  the  Bank  of  Wash- 
ington. 

The  deposit  of  a  bill  in  one  bank,  to  be  transmitted  for  collection, 
to  another,  is  a  common  usage  of  great  public  convenience,  the  efiect 
of  which  is  well  understood.  This  transaction  was,  unquestionably, 
of  that  character ;  and  there  is  no  reason  for  suspecting  that  the  Bank 
of  Washington  did  not  so  understand  it.  The  duty  of  that  bank 
was  precisely  the  same,  whoever  might  be  the  owner  of  the  bill ;  and| 
if  it  was  unwilling  to  undertake  the  collection,  without  precise  infor- 
mation on  the  subject,  that  duty  ought  to  have  been  declined.  The 
custom  to  indorse  a  bill  put  in  bank,  for  collection,  is  universal ;  and 
the  Bank  of  Washington  had  no  more  reason  for  supposing  that 
Triplett  and  Neale  had  ceased  to  be  the  real  holders,  from 
their  indorsement,  than  for  supposing  that  the  *  cashier  of  [  *  31  ] 
the  bank  of  Washington  had  become  the  real  holder,  by 
the  indorsement  to  them.  It  is  the  customary  proceeding  for  collec- 
tion in  such  cases,  and  is  for  the  advantage  of  the  party  interested. 
At  any  rate,  the  letter  of  the  9th  of  October  disclosed  the  real  party 
entitled  to  the  money ;  and  the  answer  to  that  letter  assumes  the 
agency,  if  it  had  not  been  previously  assumed.  The  court  is  decid- 
edly of  opinion  that  the  Bank  of  Washington,  by  receiving  the  bill 
for  collection,  and,  certainly,  by  its  letter  of  the  13th  of  October,  be- 
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came  the  agent  of  Triplett  and  Neale,  and  assumed  the  responsibility 
attached  to  that  character. 

The  first  prayer  of  the  defendants,  in  the  circuit  court,  being  to 
instruct  the  jury  that,  upon  the  whole  evidence,  the  plaintiff  ought 
not  to  recover ;  if  it  might  properly  have  been  granted,  in  any  case 
in  which  any  testimony  was  offered,  certainly  ought  not  to  have  been 
granted  if  any  possible  construction  of  that  testimony  would  support 
the  action. 

The  liability  of  the  bank  for  the  bill  placed  in  its  hands  for  collec- 
tion, undoubtedly  depends  on  the  question  whether  reasonable  and 
due  diligence  has  been  used  in  the  performance  of  its  duty.  To 
maintain  the  charge  of  negligence,  the  counsel  for  Triplett  and  Neale 
have  alleged  the  failure  to  give  notice  of  the  non-acceptance  of  the 
bill,  and  the  failure  to  demand  payment  in  proper  time.  The 
counsel  for  the  bank  have  brought  the  first  question  more  distinctly 
into  view,  by  a  more  definite  instraction  respecting  it,  which  was 
afterwards  asked ;  and  its  consideration  will  be  deferred  until  that 
prayer  shall  be  discussed ;  but  the  first  must  be  disposed  of^  under 
the  general  prayer. 

Unquestionably,  by  failing  to  demand  payment  in  time,  the  bank 
would  make  the  bill  its  own,  and  would  become  liable  to  Triplett  and 
Neale  for  its  amount     The  inquiry,  therefore,  is  into  the  fact. 

The  demand  was  made  on  the  fourth  day  after  that  mentioned  on 
the  face  of  the  bill  as  the  day  of  payment 

The  defendants  in. error  insist  that,  if  the  bill  was  never  presented 
for  acceptance,  payment  ought  to  have  been  demanded  on  the  day 
mentioned  on  its  face.  If  .this  be  not  so,  then  it  ought  to  have  been 
demanded  on  the  third  day  afterwards,  which  is  the  last  day  of 
grace. 

The  allowance  of  days  of  grace  is  a  usage  which  pervades  the 
whole  commercial  wwld.  It  is  now  universally  understood  to  enter 
into  every  bill  or  note  of  a  mercantile  character,  and  to  form  so 
completely  a  part  of  the  contract  that  the  bill  does  not  become  due, 
in  fact  or  in  law,  on  the  day  mentioned  on  its  face,  but  on  the  last 
day  of  grace.     A  demand  of  payment,  previous  to  that  day,  will  not 

authorize  a  protest,  or  charge  the  drawer  of  the  bilL 
[  *  32  ]       *  This  is  universally  admitted,  if  the  bill  has  been  ac- 
cepted. 

If  it  has  been  noted  for  non-acceptance,  but  has  been  held  up,  it 
would  not  be  protested  for  non-payment  until  the  last  day  of  grace. 
Why,  then,  should  a  bill  never  presented  be  demandable  at  an  ear- 
lier day  than  if  it  had  been  accepted,  or  if  acceptance  had  been 
refused  ?     Whatever  might  have  been  the  original  motive  for  tte 
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indulgence,  it  is  now  taken  into  consideration,  both  by  the  drawer 
and  payee  of  the  bill.  The  amount  is,  consequently^  estimated  on 
the  calculation  that  it  becomes  really  due  on  the  last  day  of  grace. 
Neither  party  can  foresee,  when  the  bill  is  drawn,  whether  it  will  be 
paid  or  not ;  nor,  if  it  be  payable  after  date,  whether  it  will  be  pre- 
sented or  not.  Their  calculation,  therefore,  as  to  the  day  when  it 
becomes  really  due  and  is  to  be  paid,  is  independent  of  these  consid- 
erations.    No  sufficient  reason  is  perceived  for  the  distinction. 

It  is,  however,  a  law  dependent  on  usage.  The  books  which  treat 
on  the  subject  concur  in  saying  that  payment  must  be  demanded 
when  the  bill  falls  due ;  and  that  it  falls  due  on  the  last  day  of  grace. 
The  distinction  between  a  bill  which  has  and  which  has  not  been 
presented,  has  never  been  taken  ;  and  it  is  apparent  that  a  bill  is  never 
drawn  with  a  view  to  this  distinction.  The  fact  that  the  question 
has  never  been  made,  is  a  strong  argument  against  it.  The  point 
has  never,  so  far  as  we  can  find,  been  brought  directiy  before  a  court ; 
and  we  have  seen  only  one  case  in  which  it  has  been  even  inciden- 
tally mentioned. 

In  Anderton  v.  Beck  and  Pearson,  16  East,  248,  a  bill  was  drawn, 
payable  two  months  after  date,  and  was  not  presented  for  acceptance. 
It  was  protested  for  non-payment,  and  a  suit  was  brought  by  the 
holder  against  the  drawer.  He  resisted  the  demand,  and  the  opinion 
of  the  court  proceeds  on  the  admission  that  the  biU  fell  due  on  the 
last  day  of  grace.  This  case  consists,  we  believe,  with  the  opinions 
and  practice  of  commercial  towns.  '• 

But  if  a  bill,  payable  after  date,  and  not  presented  for  acceptance, 
falls  due  on  the  same  day  as  if  it  had  beerf  accepted,  the  defendants 
in  error  insist  that  payment  ought  to  have  been  demanded  on  the  last 
day  of  grace. 

It  was  proved  at  the  trial  that  the  settied  usage  of  the  Bank  of 
Washington,  at  that  time,  and  of  all  the  other  banks  in  Washington 
and  Greorgetown,  was,  to  demand  payment  on  •  the  day  succeeding 
the  last  day  of  grace ;  and  this  usage,  so  far  as  respects  notes  nego- 
tiable in  d  particular  bank,  has  been  sanctioned  by  the  decisions  of 
this  court  Benner  r.  The  Bank  of  Columbia,  9  W.  682,  was  a  suit 
brought  in  a  circuit  court  of  the  District  of  Columbia, 
against  the  indorser  of  a  *  promissory  note,  which  had  been  [  *  33  ] 
negotiated  in  the  Bank  of  Columbia.  Payment  was  de- 
manded, and  the  note  protested  on  the  fourth  day  after  that  men- 
tloned  in  the  note  as  the  day  on  which  it  became  payable.  This  was 
proved  to  have  been  in  conformity  with  the  custom  of  the  bank ;  and 
the  defendant  moved  the  court  to  instruct  the  jury  that  the  demand 
was  not  in  time,  and  that  the  indorser  was  not  liable  for  the  note. 

37* 
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This  instraction  was  refused,  and  the  defendant  brought  tiie  judg- 
.  ment  into  this  court  by  writ  of  error.  The  judgment,  on  great  delib- 
eration, was  affirmed. 

In  this  case,  the  custom  of  the  bank  was  known  to  the  parties  to 
the  note.  But  the  question  arose  afterwards,  in  a  case  in  which  the 
custom  was  not  known  to  the  parties.  Mills  r.  The  Bank  of 
the  United  States,  11  W.  430,  was  a  suit  brought  by  the  bank 
against  the  plaintiff  in  error  and  others,  on  a  note  indorsed  by  him 
and  negotiated  in  the  office  of  discount  and  deposit  of  the  Bank  of 
the  United  States,  which  was  protested  for  non-payment  on  the  day 
of  the  last  day  of  grace. 

It  was  proved  at  the  trial,  that  this  was  according  to  the  usage  of 
that  bank.  The  counsel  for  the  defendant  moved  the  court  to  in- 
struct the  jury  that  this  usage  could  not  bind  the  indorser,  unless  be 
had  personal  knowledge  of  it  at  the  time  he  indorsed  the  note.  The 
court  refused  to  give  the  instruction,  and  the  jury  found  a  verdict  for 
the  bank,  on  which  judgment  was  rendered.  That  judgment  was 
brought  before  this  court  and  affirmed.  The  court  said  that,  "  when 
a  note  is  made  payable  or  negotiable  at  a  bank,  whose  invariable 
usage  it  is  to  demand  payment,  and  give  notice  on  tfee  fourth  day 
of  grace,  the  parties  are  bound  by  that  usage,  whether  they  have  a 
personal  knowledge  of  it  or  not" 

In  the  case  of  such  a  note,  the  parties  are  presumed,  by  implica- 
tion, to  agree  to  be  governed  by  the  usage  of  the  bank  at  which  they 
have  chosen  to  mdke  the  security  itself  negotiable. 

These  cases  decide  that  under  consideration,  unless  there  be  a 
distinction  between  a  bill  and  a  note  made  negotiable  in  a  pa^ 
ticular  bank.  In  the  case  of  a  note  negotiable  in  a  particular 
bank,  the  parties  may  very  fairly  be  presumed  to  be  acquainted 
with  the  usage  of  that  bank.  As  the  decisions  which  have  been 
cited  depend  upon  that  presumption,  it  will  become  necessary  to  in- 
quire, how  far  the  same  presumption  may  be  j  nstified  in  the  case  of  a  bill 
drawn  on  a  person  residing  in  a  place  where  this  usage  is  established. 

If  a  promissory  note  were  made  in  the  city  of  Washington,  pay- 
able to  a  person  residing  in  the  same  place,  though  not  purporting 
to  be  payable  and  negotiable  in  bank,  it  would  very  probably 
be  placed  in  a  bank  for  collection.  It  is  a  common 
[  *  34  ]  *  practice,  and  the  parties  would  contemplate  such  an 
event  as  probable  when  the  note  was  executed. 

The  same  reason  seems  to  exist  for  applying  the  usage  of  the 
bank  to  such  a  note  as  to  one  expressly  made  payable  and  nego- 
tiable in  bank.  Such  notes  are  firequently  discounted,  and  certainly 
the  person  who  discounts  them  or  places  them  in  bank  for  collection 
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stands  in  precisely  the  same  relation  to  the  bank,  as  respects  its 
usage,  as  if  the  notes  purported  on  their  face  to  be  negotiable  in 
bank.  The  maker  of  a  negotiable  paper,  in  such  a  case,  may  fairly 
be  presumed  to  be  acquainted  with  the  customary  law  which 
governs  that  paper  at  his  place  of  residence. 

In  the  case  at  bar,  however,  the  bill  was  drawn  at  Alexandria,  on 
a  person  residing  at  Washington.  Does  this  circumstance  vary  the 
law  of  the  case  ? 

The  usage  by  which  questions  of  this  sort  are  governed,  is  differ- 
ent in  different  places.  It  varies  from  three  to  thirty  days  ;  and  the 
usage  of  the  place  on  which  the  bill  is  drawn,  or  where  payment  is 
to  be  demanded,  uniformly  regulates  the  number  of  days  of  grace 
which  must  be  allowed.  This  bill  being  drawn  on  a  person  residing 
in  Washington,  and  being  protested  for  non-payment  in  the  same 
place,  is,  according  to  the  law  merchant,  to  be  governed  by  the 
usage  of  Washington.  Could  this  be  questioned,  still  the  holder  of 
the  bill,  who  placed  it,  by  his  agent,  in  the  Bank  of  Washington  for 
collection,  who  has  made  that  bank  his  agent,  without  special  in- 
structions, submits  his  bill  to  their  established  usage.  The  cases, 
then,  which  have  been  cited,  are  not  different  in  principle  from  this ; 
and  payment  having  been  demanded,  according  to  the  invariable 
usage  of  the  bank,  was  demanded  in  time.  If,  then,  the  objections 
to  the  conduct  of  the  bank  were  confined  to  the  demand  of  payment 
and  protest  for  non-payment,  the  first  instruction  asked  by  the 
defendants  in  the  circuit  court,  ought  to  have  been  given.  But  they 
are  not  confined  to  the  Remand  of  payment  and  to  the  protest  for 
non-payment.  They  extend  to  the  steps  taken  by  the  bank,  con- 
cerning the  presentation  of  the  bilL 

The  second  instruction  asked  for  is  in  terms  which  are,  in  some 
degree,  equivocal  It  may  imply  either  that  the  recourse  against 
the  drawer  of  the  bill  was  not  lost,  or  that,  if  lost,  that  circumstance 
would  not  entitle  the  plaintiff  to  recover  against  the  bank;  as  its 
decision  is  not  essential  to  the  cause,  it  will  be  passed  over. 

The  third  is  more  specific.     The  court  is  asked  to  say  that  the 
failure  of  the  bank  to  give  notice  to  the  drawer  that  the  drawee 
was  not  found  at  home,  when  called  upon  to  accept  the 
*  bill,  is  not  such  negligence  as  discharged  the  drawer  from   [  *  35  ] 
his  liability,  and  entitles  the  plaintiff  to  recover. 

The  question  suggested  by  this  prayer  is  one  on  which  no  decision 
is  found  in  the  'books.  It  depends  on  analogy,  so  far  as  it  is  to  be 
decided  by  adjudged  cases.  Such  a  bill  need  not  be  presented ;  but 
if  presented,  and  acceptance  be  refused,  it  is  dishonored,  and  notice 
must  be  given.     Had  the  bank  taken  no  step  whatever  to  obtain  an 
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acceptance,  no  violation  of  duty  would,  according  to  these  decisional 
have  been  committed.  Can  any  unsuccessful  attempt  to  do  that 
which  the  law  does  not  require,  place  the  agent  in  the  same  situa- 
tion that  he  would  have  stood  in  had  the  drawee  been  found,  and 
had  positively  refused  acceptance?  Absence  from  home,  with  a 
failure  to  make  provision  for  payment  when  a  bill  becomes  due,  is  a 
failure  to  pay ;  but  absence  from  home  when  the  holder  of  a  bill  or 
his  agent  offers  it  for  acceptance,  is  in  no  respect  culpable.  Had 
the  drawee  received  advice  of  the  bill,  he  could  not  have  known  that 
it  would  be  presented  for  acceptance,  because  the  law  did  not  require 
it,  jind  is  consequently  not  blamable  for  his  absence  when  the  oflS- 
cers  of  the  bank  came  to  present  it  for  acceptance.  Had  the  bill, 
under  such  circumstances,  been  protested  for  non-acceptance,  and 
returned,  the  drawer  might  not  have  been  liable  for  it. 

The  bill,  then,  on  general  principles,  ought  not  to  have  been  pro- 
tested ;  and  the  absence  of  the  drawee  ought  not'  to  be  considered  as 
equivalent  to  his  refusal  to  accept*  It  might  have  been  a  prudent 
precaution  to  have  given  information  that  the  bill  was  not  accepted, 
because  the  drawer  had  not  been  found ;  but  we  cannot  say  that  the 
omission  would  subject  the  agent  to  loss,  unless  such  was  the  special 
usage  of  this  bank. 

4.  The  fourth  prayer  is  for  an  instruction  to  the  jury,  that,  if  they 
believe,  from  the  evidence,  that  the  defendants  conformed  to  their 
former  usage,  in  regard  to  such  bills,  in  calling  on  the  drawee  for 
acceptance,  (the  said  drawee  being  from  home,)  and  not  noting  the 
same  as  dishonored,  and  giving  notice  thereof  to  the  parties  on  the 
said  bill,  then  their  failure  to  treat  the  said  bill  as  dishonored,  and  to 
give  notice  accordingly,  of  non-acceptance,  did  not  discharge  the 
drawer  thereof  from  his  liability  to  the  plaintiff. 

The  court  has  already  indicated  the  opinion  that  this  omission  to 
treat  the  bill  as  dishonored,  in  consequence  of  not  finding  the  drawee 
at  home,  if  the  usage  of  the  bank  was  not  to  notice  such  a  circum- 
stance, did  not  discharge  the  drawer ;  consequently,  this  instruction 
ought  to  have  been  given,  unless  it  should  be  supposed  foreign  to 
the  case  in  which  it  was  asked.  In  a  suit  brought  by  the 
[  *  36  ]  holder  against  the  bank,  the  *  court  was  not  bound  to 
declare  the  law  as  between  the  holder  and  the  drawer, 
unless  the  liability  of  the  bank  was  determined  by  the  liability  of  the 
drawer.  Although,  in  the  general,  the  one  question  depends  on  the 
other,  yet  it  may  not  be  universally  so.  The  bank  was  the  agent  of 
the  holder,  not  of  the  drawer,  and  might  consequently  so  act  as  to 
discharge  the  drawer  without  becoming  liable  to  its  principal.  In 
this  case,  however,  as  the  agent  received  no  specific  instructions,  bat 
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was  left  to  act  according  to  the  law  merchant,  a  course  pf  proceed- 
ing which  did  not  discharge  the  drawer,  could  not  render  the  agent 
liable  to  the  principal.  This  prayer  was,  therefore,  essentially  the 
same  -with  that  which  preceded  it,  with  this  difference.  The  third 
prays  an  instruction,  whatever  might  be  the  usage  of  the  bank ;  the 
fourth  prays  essentially  the  same  instruction,  provided  the  conduct 
of  the  bank  conformed  to  its  usage.  This  instruction,  therefore, 
ought  to  have  been  given  as  prayed.  Upon  a  review  of  the  whole 
case,  the  court  is  of  opinion  that,  if  the  bank  acted  in  conformity 
with  its  established  usage,  in  not  noting  the  bill,  and  giving  notice 
thereof,  when  the  ineffectual  attempt  was  made  to  present  it  for 
acceptance,  this  action  could  not  be  supported.  With  respect  to 
this  usage,  the  testimony  is  contradictory,  and  ought  to  have  been 
submitted  to  the  jury,  in  conformity  with  the  last  prayer  made  by 
the  counsel  for  the  bank.  The  court  erred  in  not  giving  this  in- 
struction as  prayed.  The  judgment,  therefore,  is  to  be  reversed,  and 
the  case  remanded  for  a  new  trial. 

This  cause  came  on,  &c.,  on  consideration  whereof,  this  court  is 
of  opinion  that  the  circuit  court  erred  in  refusing  to  instruct  the  jury, 
that  if  they  believed  that  the  defendants  conformed  to  their  former 
usage,  in  regard  to  such  biUs  as  the  one  in  question,  in  calling  on 
the  drawee  for  acceptance,  (the  said  drawee  being  from  home,)  and 
not  noting  the  same  as  dishonored,  and  giving  notice  thereof  to  the 
parties  on  the  said  bill,  then,  their  failure  to  treat  the  said  bill  as 
dishonored,  and  to  give  notice  accordingly  of  non-acceptance,  did 
not  discharge  the  drawer  thereof  from  his  liability  to  the  plaintifTs. 
It  is  therefore  considered  by  the  court  that  the  said  judgment  be 
reversed  and  annulled,  and  that  the  cause  be  remanded  to  the  said 
circuit  courts  with  directions  to  award  a  venire  facias  de  novoj  and 
to  proceed  therein  according  to  law. 

6  P.  8;  14  P.  318;  4  H.  317. 


George  R.  Gaither,  Plaintiff  in  Error,  v.  The  Farmers  and 
Mechanics'  Bank  of  Georgetown,  (for  the  use  of  Thomas 
Corcorran,)  Defendants  in  Error. 

1  P.  37. 

If  a  ralid  promissory  note  of  a  third  person  lie  indorsed  to  secnre,  collaterally,  an  nsarioas 
loan,  no  action  can  be  sustained  apon  it  by  the  indorsee  against  the  maker,  even  if  the 
Qtnrions  loan  has  been  paid. 

The  case  is  stated  in  the  opinion  of  the  court. 

Taylor  and  Key,  for  the  plaintiff 

Jimes  and  CozCj  contr^ 
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[  •  41  ]      ,  •Johnson,  J.,  delivered  the  opinion  of  the  comt. 

The  plaintiff  here  was  defendant  in  the  court  below,  to 
an  action  instituted  by  the  Farmers  and  Mechanics'  Bank  of  George- 
town, on  a  note  made  by  him  to  W.  W.  Corcorran  and  Co.  and  by 
them  indorsed  in  blank  to  the  bank. 

The  record  makes  out  a  case  for  this  court,  of  which  the  following 
is  a  summary :  That  W.  W.  Corcorran  and  Co.  discounted  their 
own  notes  with  this  bank,  at  thirty  days ;  the  bank  expressly  stipu- 
lating, that  in  lieu  of  money  they  should  receive  what  they  call  a  post 
note  of  their  own,  payable  at  a  future  day,  without  interest.  The 
evidence  would  make  out  that  the  post  notes  given  for  this  dis- 
counted note,  were  at  thirty-five  days  after  date ;  that  is,  two  days 
after  the  discounted  note  fell  due ;  so  that  in  fact  there  was  no  ad- 
vance of  money,  although  an  interest  of  six  per  cent,  per  annum  was 
taken  from  the  Corcorrans,  and  the  post  notes  of  the  bank  were 
proved  to  be  at  a  discount  of  one  per  cent,  making  one  and  a  half 
per  cent,  for  thirty  days,  or  eighteen  per  cent  per  annum.  The  note 
on  which  this  suit  was  instituted  was  passed  to  the  bank,  as  a  colla- 
teral security  for  the  discounted  note,  and  was  altogether 
[  •  42  ]  unaffected  with  *  usury  in  its  origin.  The  ground  on  which 
the  right  of  the  bank  is  resisted  is,  not  that  Gaither  is  dis- 
charged from  his  contract  with  W.  W.  Corcorran  and  Co.,  but  that 
the  indorsement  to  the  plaintiff  below,  having  been  made  to  secure  a 
note  given  on  an  usurious  contract,  could  vest  no  interest  or  cause 
of  action  in  the  indorsee.  In  order  to  avoid  the  pressure  of  this  de- 
fence in  the  court  below,  the  plaintii&  there  gave  in  evidence  a  writ- 
ing, addressed  by  W.  W.  Corcorran  and  Co.  to  the  bank,  bearing 
date  17th  February,  1823,  prior  to  the  institution  of  that  suit,  in  these 
words :  "  Please  deliver  to  Thomas  Corcorran  what  notes  of  ours  may 
remain  in  your  possession,  after  the  debt  due  the  bank,  for  which 
they  are  left  as  collateral  security,  shall  have  been  paid,  or  hold  the 
same  subject  to  his  order.''  And  it  was  further  shown  that  a  few 
days  before  the  issue  was  tried  below,  an  adjustment  had  taken  place 
between  the  bank  and  Thomas  Corcorran,  (who  was  then  indorser 
and  assignee  of  W.  W.  Corcorran  and  Co.)  upon  which  Gaither's 
note  had  been  delivered  to  Thomas  Corcorran ;  he  then  indorsed  his 
name  on  Gaither's  note,  below  that  of  W.  W.  Corcorran  and  Co, 
and  thereupon  the  bank,  before  the  jury  were  charged,  had  the  name 
of  Thomas  Corcorran  entered  on  the  docket,  as  the  cestui  que  usCf 
for  whom  they  were  prosecuting  their  suit,  and  the  jury,  it  appe€Lrs, 
.were  charged  with  the  cause,  according  to  the  exhibition  of  parties 
thus  made  upon  the  docket ;  that  is,  to  try  an  issue  between  the  bank, 
to  the  use  of  .Thomas  Corcorran,  plaintifi^  and  Craither,  defendant 


JANUABT  TERM,  1828.  448 

I 

Gftither  v.  The  Farmers  and  Mechanics'  Bank  of  Geoigetown.    1  P. 

This  practice  is  familiar  with  the  Maryland  courts,  and  when  the 
action  originates  in  that  form,  the  cestui  que  use  is  regarded  as  the 
real  party  to  the  suit 

It  is  now  contended  that,  although  substituted  at  the  eleventh 
hour,  Thomas  Corcorran  is  to  be  regarded  in  that  relation ;  and  under 
that  idea  this  cause  has  been  argued,  as  though  the  question  of  usury 
had  been  raised  between  Gaither  and  an  innocent  indorser. 

But  it  ia  obviously  impossible,  in  the  present  action,  to  pay  any 
regard  to  Thomas  Corcorran's  interest  or  claims.  The  arrangement 
which  introduced  his  name  into  the  cause,  was  too  obviously  con- 
cocted for  the  purpose  of  rescuing  the  interests  of  the  plaintiffs  in  the 
record,  from  the  eifects  of  the  defence  of  usury.  It  therefore  can 
pretend  to  no  merit  in  the  administration  of  justice.  But  if  the 
effects  of  that  transaction  be  examined,  without  reference  to  the 
motive,  it  is  equally  clear  it  can  have  no  bearing  upon  the  present 
action.  The  interest  in  or  power  over  Gkiither's  note,  was  only 
inchoate  and  contingent,  until  all  the  debts  due  the  bank  should  be 
paid,  or  they  otherwise  be  induced  to  relinquish  it  to  him ; 
and  this  did  *  not  take  place  until  long  posterior  to  the  in-  [  *  43  ] 
stitntion  of  the  suit,  and  even  after  issue  joined. 

The  bank  sue  on  their  own  interest,  declared  on  their  own  right, 
and  acknowledge  no*  participation  with  Thomas  Corcorran  in  the 
interest  or  the  action,  until  the  moment  when  the  cause  is  going  to 
triaL  It  was  surely  then  too  late  to  permit  them  to  assume  a  new 
character  or  interpose  a  new  party,  however  liberally  this  court 
might  be  disposed  to  sacrifice  the  forms  and  rules  of  law  to  the 
Maryland  practice. 

We  will,  therefore,  put  Thomas  Corcorran's  interest  out  of  view, 
and  will  consider  the  parties,  at  the  commencement  of  the  action,  as 
the  parties  at  its  close. 

This  puts  the  question  on  the  right  of  an  innocent  indorser  out  of 
the  cause,  since  the  indorsee  of  Gaither's  note  received  the  usurious 
interest,  and  the  indorser  paid  it  The  only  questions  on  the  point 
of  usury,  then,  are, 

!•  Whether  Gaither,  in  the  relations  in  which  he  stood  to  these 
parties,  could  set  up  the  usury  in  his  defence. 

2.  And  whether  that  defence  could  be  set  up,  after  payment  of  the 
note  on  which  the  usury  had  been  received 

The  objection  in  the  first  point  is  that,  as  there  was  no  usury  in 
the  concoction  of  Gtaither's  contract,  he  ought  not  to  be  permitted  to 
avail  himself  of  the  usurious  contract  between  the  indorser  and  in- 
dorsee, to  avoid  a  debt  which  he  justly  owes. 

And  this  is  unquestionably  true ;  for  the  rule  cannot  be  doubted, 
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that  if  the  note  be  firee  from  usury,  in  its  origin,  no  subsequent 
usurious  transactions  respecting  it,  can  affect  it  with  the  taint  of 
usury.  Nor  does  Gaither  propose,  by  this  defence,  to  relieve  himself 
from  paying  the  note ;  it  goes  only  to  his  liability  to  pay  it  to  this 
individual ;  and  reason,  analogy,  and  adjudged  cases  will  sustain  the 
defence.  Suppose  a  note  given  to  a  woman,  who  marries,  and  then 
indorses  it  without  her  husband's  authority ;  such  indorsement  would 
be  void ;  1  East,  432,  and  the  indorsee  could  not  recover,  yet  the 
husband  and  wife  may  recover. 

In  a  comment  on  the  case  of  Jones  and  Davison,  in  Holf  s  ReportSi 
1  Holt,  256,  an  usurious  note  is  likened  to  a  biU  of  exchange  on  a 
bad  stamp.  If  a  stamp  were  necessary  to  give  validity  to  an  indorse- 
ment, it  cannot  be  doubted  that  none  who  claim  through  such  an 
indorsement  could  maintain  an  action  against  the  drawer.  The 
indorsement,  though  actual,  was  ineffectual  for  the  purpose  of  trans- 
ferring ah  interest  in  the  note.     It  was  a  void  act 

This  case  is  governed  by  the  laws  of  Maryland :   and  the  Act  of 

Maryland  against  usury  is  in  the  words  of  the  statute  of 
[•44]    Ann.     It  declares,  "All  bonds,  contracts,  and  *  assurances 

whatever,  taken  on  an  usurious  contract,"  to  be  utterly  void* 
Now  the  indorsement  of  a  negotiable  note  creates  several  contracts  ; 
and  if,  in  this  case,  it  could  give  a  right  of  action  against  Gaither, 
the  drawer,  it  ought  also  to  sustain  an  action  against  W.  W.  Cor- 
corran  and  Co.  the  indorsers ;  but  against  them,  it  is  perfectly  clear 
that  an  action  could  not  be  maintained,  for  they  were  parties  to  the 
usurious  loan.  It  follows  that  their  indorsement  was  a  void  act,  and 
the  property,  and  of  consequence  the  right  of  action,  never  passed  to 
these  plaintiffs.  —  There  is  a  very  strong  case  on  this  subject,  which 
we  believe  was  not  quoted  in  argument,  to  be  found  in  the  books  to 
which  we  usually  refer.  We  mean  the  case  of  Harrison  and  HameU, 
in  Taunton's  Reports,  (5  Taunt.  780,)  in  which  the  rights  of  a  collat- 
eral surety  to  avail  himself  of  usury  in  the  original  transaction^  is 
distinctly  recognized,  when  the  contract  of  the  collateral  was  wholly 
unaffected  by  usury.  The  case  was  reserved  for  argument,  and  the 
whole  court  concurred  in  the  legality  of  the  defence.  The  language 
of  the  judges  is  strong,  and  applies  to  the  case  before  us.  One  of 
them  remarks:  <^  That  if  a  man  lends  1,000  pounds  on  an  usurious 
interest,  and  gets  from  a  third  person  a  collateral  security  for  800 
pounds  only,  without  usurious  interest,  I  hold  that  bond  is  void,  not 
because  it  is  given  for  securing  usurious  interest,  but  because  it  is 
given  for  enforcing  a  contract  for  usurious  interest."  And  another 
says :  <<  That,  if  giving  these  collateral  acceptances  would  alter  the 
case,  it  would  be  a  shift  or  device  by  which  the  statutes  of  usury 
would  be  defeated." 
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With  regard  to  the  second  point,  it  ia  necessary  to  see  the  force 
of  the  argument  which  would  deduce  from  the  payment  of  the  dis- 
connted  note,  a  cure  to  the  taint  with  which  the  contract  of  indorse- 
ment was  affected.  The  law  declares  it  absolutely  void.  By  what 
operation,  then,  is  it  to  be  rendered  valid  by  the  payment  of  the  dis- 
counted note?  It  is  argued,  by  the  payment  and  extinguishment  of 
the  latter  note,  the  usury  is  extinct,  and  as  if  it  had  never  existed. 
We  cannot  perceive  how  this  reasoning  can  prevail,  either  in  point 
of  fact  or  inference.  In  point  of  fact,  the  crime  was  only  consum- 
mated by  the  payment  of  that  note,  since  the  bank  thereby  incurred 
a  liability  under  the  statute,  to  be  sued  for  three  times  the  sum  paid 
them ;  and  as  to  the  inference,  it  seems  very  difiGicult  to  conceive  how 
the  payment  of  the  usurious  note  should  operate  to  confirm  or  give 
birth  to  a  contract  which  the  law  declares  never  had  existence,  and 
was  ab  initio^  utterly  nuU  and  void.  There  have  been  cases  in  which 
usurious  contracts  have  been  cancelled,  the  usury  refunded,  and  new 
contracts  substituted  free  from  the  taint  of  usury ;  and  the  law  gives 
to  the  offender  this  locus  penitentica.  But  there  is  no  analogy 
between  such  a  *  transaction  and  that  here  presented,  in  [  *  45  ] 
which  the  money  loaned  has  been  paid  by  the  borrower, 
and  only  passed  into  the  vaults  of  the  bank,  to  be  deposited  with  the 
usurious  interest  previously  taken.  We  have  not  heard  of  the  re- 
funding of  this  usury;  and  this,  at  least,  would  have  been  indispen- 
sable to  removing  the  taint.  But  even  that  would  never  have  given 
validity  to  an  indorsement,  which,  in  the  eye  of  the  law,  was  as 
though  it  had  never  existed. 

As  the  decision  on  this  point  disposes  of  the  right  of  action,  and 
leaves  no  probability  that  the  cause  will  be  again  brought  up  to  this 
court,  we  deem  it  unnecessary  to  notice  any  other  of  the  points  made 
in  argument 

The  judgment  was  reversed,  and  the  cause  remanded  to  the  circuit 
court,  with  directions  to  award  a  venire  facias  de  novoi 

7  P.  103. 


Gborob  Minor,  Philip  H.  Minor,  Daniel  Minor,  William  Minor, 
and  Smith  Minor,  Plaintii&  in  Error,  v.  The  Meohanics'  Bank 
OP  Alexandria,  Defendants  in  Error. 

1  P.  46.  ^ 

The  subscription  of  the  whole  amount  of  the  capital  stock  of  a  hank  is  not  a  condition  pre- 
cedent to  its  corporate  existence,  unless  made  so  by  the  terms  of  its  charter. 

A.  replication  to  a  plea  of  general  performance,  in  an  action  on  a  bond,  should  assign  a  spe- 
cial breach;  but,  after  verdict,  the  omission  to  do  so  cannot  be  taken  advantage  of. 

VOL.  VII.  38 
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If  a  cashier,  on  leaYing  his  office,  fail  to  pay  over  or  account  to  the  bank  for  any  part  of 
the  moneys  of  the  bank  received  by  him,  the  presumption  is  that  he  wilfully  wasted  or 
misapplied  them,  and  the  burden  is  on  him  or  his  sureties  to  show  the  contrary. 

A  condition  of  a  cashier's  bond,  **  well  and  truly  to  execute  the  duties  of  cashier,"  includes 
not  only  honesty,  but  reasonable  skill  and  diligence. 

A  usage  of  the  board  of  directors,  to  permit  the  cashier  to  misapply  the  funds  of  the  bank, 
cannot  exonerate  his  sureties. 

The  cashier's  bond,  in  this  case,  was  held  to  cover  all  defaults  in  dnties,  from  time  to  time 
annexed  to  the  office,  by  those  having  the  control  of  the  bank. 

The  qoestion,  whether  a  nolle  proseqtti  may  be  entered  against  One  or  more  defendants,  in  an 
action  on  a  joint  and  several  bond,  is  a  matter  of  practice,  to  be  decided  upon  consid- 
erations of  policy  and  convenience. 

The  defendants  having  severed  in  their  pleadings,  and  no  right  to  contribution  being 
affected,  a  nolle  proBequi  entered  after  judgment  against  the  sureties,  as  to  the  prindpal 
obligor,  was  held  regular. 

The  substance  of  the  pleadings  and  of  the  exceptions  is  stated  in 
the  opinion  of  the  court  The  condition  of  the  joint  and  several 
bond  declared  on  was  as  follows :  "  Whereas  the  above-bound  Philip 
H.  Minor  hath  been  duly  elected  to  the  office  of  cashier  of  the  Me- 
chanics' Bank  of  Alexanchria,  the  conditions  of  the  above  obligation  are 
such,  that,  if  the  above-bound  Philip  H-  Minor  shall  well  and  truly 
execute  the  duties  of  cashier  of  the  Mechanics'  Bank  of  Alexandria, 
then  this  obligation  to  be  void,  but  otherwise  shall  remain  in  full 
force  and  virtue  in  law." 

The  sureties  severed  from  the  principal  in  their  pleas,  and  judg- 
ment was  given  against  them  before  the  principal  had  appeared. 
After  he  had  appeared  and  pleaded  severally,  a  nolle  prosequi  was 
entered  as  to  him. 

Taylor  and  Jonss^  for  the  plaintiffs. 

Swann  and  Wirtj  (attorney-general,)  contra. 

[  •  62  ]       •  Story,  J.,  delivered  the  opinion  of  the  court 

This  is  a  vmt  of  error  to  the  circuit  court  of  the  district  of 
Columbia,  sitting  at  Alexandria.  The  plaintiffs  in  error  were  original 
defendants  in  the  cause,  and  the  suit  is  now  before  this  court  upon 
the  judgment  of  the  court  below,  upon  certain  pleas  of  the  defend- 
ants, to  which  there  was  a  demurrer ;  and  also  upon  the  instructions 
given  and  refused  by  the  court,  upon  the  trial  of  certain  issues  of 
fact,  joined  by  the  parties. 

The  action  is  debt  upon  an  official  bond,  given  by  Philip  H.  IVGnor, 
cashier  of  the  bank,  and  by  four  other  persons,  as  his  sureties^  with 
condition  that  Minor  ^  shall  well  and  truly  execute  the  duties  of 
cashier  "  of  the  bank,  and  was  originally  brought  against  all  the  par- 
ties to  the  bond.     The  declaration  proceeds  for  the  penalty  of  the 
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bond,  without  any  notice  of  the  condition,  and  avers,  by  way  of 
breach,  the  non-payment  of  the  penalty.  The  sureties,  after  oyer  oi 
the  bond  and  condition,  (which  thereby  became  part  of  the  declara- 
tion,) severed  themselves  from  the  principal,  and  pleaded  nine  several 
pleas.  To  the  first  two  of  these  pleas,  demurrers  were  put  in  ;  and 
the  court' below,  upon  consideration,  gave  judgment  upon  the  demur- 
rers in  favor  of  the  bank ;  and  the  correctness  of  this  decision  consti* 
tutes  the  first  subject  of  inquiry. 

Exceptions  have  been  taken,  both  to  the  matter  and  the  form  of 
these  pleas;  and  if  the  matter  of  them,  or  either  of  them,  might 
constitute  a  good  bar  to  the  action,  it  may  then  be  necessary  to  con- 
sider whether  that  matter  is  pleaded  with  due  propriety  and  cer- 
tainty, according  to  the  established  rules  of  pleading,  so  as  to  escape 
objection  upon  general  demurrer.  Both  of  them  are,  in  effect,  though 
not  in  form,  special  pleas  of  nul  tiel  corporation.  The  first  plea,  in 
substance,  avers  that,  by  the  charter  granted  by  the  act  of  congress 
of  the  16th  of  May,  1812,  c  87,^  the  capital  stock  of  the  bank  was, 
by  the  charter,  fixed  and  limited  to  consist  of  0500,000,  bond  fide  ; 
that  the  whole  capital  stock  was  not  bond  fide  filled  up  and  sub- 
scribed for ;  but,  on  the  contrary,  by  a  collusion  between  the  com- 
missioners under  whose  direction  the  subscriptions  were  taken  and 
the  subscribers^  a  large  portion  of  the  capital  stock,  to  wit,  18,000 
shares,  amounting  to  $180,000,  were  filled  up  by  false  and  colorable 
subscriptions ;  the  ostensible  subscribers,  after  payment  of  the  first 
instalments,  were  fraudulently  permitted  to  withdraw  the  same,  and 
future  payments  by  them  were  dispensed  with,  while  they  were  still 
rated  and  held  out  as  stockholders,  for  the  purpose  of  color- 
ably  •  filling  up  the  subscription  of  the  whole  capital  stock,  [  *  63  ] 
and  electing  a  board  of  directors ;  and  that,  in  this  man- 
ner and  by  these  means,  and  by  no  other,  the  bank  was  put  into  ope- 
ration. 

This  plea  is  meant  to  rest  upon  two  grounds  to  sustain  its  legal 
propriety.  First,  that  the  subscription  of  the  whole  capital  stock  of 
$500,000  was  a  condition  precedent  to  the  putting  of  the  bank  into 
operation  as  a  corporation.  Secondly,  that  the  collusion  between  the 
commissioners  and  the  subscribers  for  the  18,000  shares,  being  fraud- 
ulent, made  their  subscriptions  a  mere  nullity. 

Various  answers  have  been  given  at  the  bar  to  the  legal  sufficiency 
of  the  matters  thus  pleaded.  In  the  first  place,  it  is  said  that  the 
defendants  are  estopped,  by  the  bond,  to  deny  the  legal  existence  of 
the  corporation*  In  the  next  place,  that  the  charter  does  not  make 
the  subscription  of  the  whole  capital  stock  a  condition  precedent  to 

1  2  Stats,  at  Large,  735. 
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the  establishment  of  the  bank.  In  the  next  place,  that  the  qnestion 
whether  the  bank  was  regularly  and  bond  fide  put  into  operation, 
is  matter  not  inquirable  into  in  a  suit  of  this  nature,  but  only  npon  a 
quo  warranto^  instituted  by  the  government.  And,  in  the  last  place, 
that  the  whole  stock  being  in  fact  subscribed,  the  fraudulent  inten- 
tion and  acts  of  the  parties  did  not  make  the  subscription  of  the 
18,000  shares  a  nullity.  Let  us,  then,  consider  what  is  the  true  con- 
struction of  the  charter  itself,  upon  the  points  raised  at  the  argtunent, 
supposing  it  to  have  been  (which  in  terms  it  is  not)  incorporated 
into  the  plea,  and  therefore  judicially  before  us.  The  Ist  section  of 
the  act  of  the  16th  of  May,  1812,  c  87,  provides:  "  That  the  subscribers 
to  the  Mechanics'  Bank  of  Alexandria,  their  successors  and  assigns, 
shall  be  and  hereby  are  created  and  made  a  body  politic,  by  the 
name  and  style  of  the  Mechanics'  Bank  of  Alexandria ;  and  by  such 
name  and  style  shall  be  and  are  hereby  made  able  and  capable  in 
law,  to  have,  purchase,  &c.,  lands,  &c.,  &c.,  and  the  same  to  sell, 
&c.,  to  sue  and  be  sued,  &C.,  &c. ;  subject  to  the  rules,  regulations, 
restrictions,  limitations,  and  provisions  hereinafter  prescribed  and 
declared." 

In  this  section,  there  is  n^  limitation  as  to  the  number  of  the  snb* 
scribers  necessary  to  constitute  the  corporation.  The  subscribers, 
whether  many  or  few,  are  declared  to  be  incorporated ;  and,  unless 
there  be  some  restriction  or  limitation  elsewhere  in  the  act,  it  is  most 
manifest  that  the  court  cannot  intend  that  any  particular  amount  of 
subscriptions  is  indispensable. 

The  2d  section  provides  :  "  That  the  capital  stock  of  said  corpora- 
tion may  consist  of  $500,000,  divided  into  shares  of  ten  dol- 
[  *  64  ]  ,lars  each,  and  shall  be  paid  in  the  following  manner :  *  that 
is  to  say,  one  dollar  on  each  share  at  the  time  of  subscrib- 
ing, one  dollar  on  each  share  at  sixty  days,  and  one  dollar  on  each 
share  ninety  days  after  the  time  of  subscribing ;  the  remainder  to  be 
called  for  as  the  president  and  directors  may  deem  proper,  provided 
they  do  not  call  for  any  payment  in  less  than  thirty  days,  nor  for 
more  than  one  dollar  on  each  share  at  any  one  time."  The  argu- 
ment of  the  defendants  is,  that  ^^  may,"  in  this  section,  means 
^^  must ; "  and  reliance  is  placed  upon  a  well-known  rule  in  the  con- 
struction of  public  statutes,  where  the  word  "  may"  is  often  construed 
as  imperative.  Without  question,  such  a  construction  is  proper  in 
all  cases  where  the  legislature  mean  to  impose  a  positive  and  abso- 
lute duty,  and  not  merely  to  give  a  discretionary  power.  But  no 
general  rule  can  be  laid  down  upon  this  subject,  further  than  that 
that  exposition  ought  to  be  adopted  in  this  as  in  other  cases,  which 
carries  into  effect  the  true  intent  and  object  of  the  legislature  in  the 
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enactment  The  ordinary  meaning  of  the  language  must  be  pre- 
sumed to  be  intended,  unless  it  would  manifestly  defeat  the  object 
of  the  provisions.  Now,  we  cannot  say  that  there  is  any  leading 
object  in  this  charter,  which  will  be  defeated  by  construing  the  word 
^  may "  in  its  common  sense,  as  imparting  a  power  to  extend  the 
capital  stock  to  $500,000,  and  not  an  obligation  that  it  shall  be  that 
sum  and  none  other.  It  is  by  no  means  clear,  from  this  section, 
that  the  legislature  contemplated  that  there  should  be  a  capital  of 
$500,000,  on  which  the  bank  was  to  commence  or  carry  on  its  ope- 
rations. On  the  contrary,  three  instalments  only  are  required  to  be 
absolutely  paid  in,  stnd  the  residue  of  the  capital  stock  is  to  be  paid 
in  only  when  the  president  and  directors  may  deem  it  proper;  so 
that  the  capital  stock,  except  at  the  discretion  of  the  board,  may 
never  extend  beyond  the  amount  of  $150,000,  for  any  practical  pur- 
poses, either  as  security  to  the  public  or  as  the  basis  of  discounts. 
Now,  the  plea  itself  does  not  attempt  to  deny  that  all  but  18,000 
shares  of  ihe  stock  were  bond  fide  subscribed  for ;  so  that,  for  aught 
that  appears,  the  capital  stock  on  which  the  bank  carried  on  its  ope- 
ration may  have  far  exceeded  that  sum.  It  has  been  urged,  that 
public  policy  requires  such  an  imperative  construction  of  the  clause 
for  the  public  security.  But  it  is  a  sufficient  answer  to  that  sugges- 
tion, that  no  such  public  policy  is  avowed  or  can  be  inferred  from  the 
general  terms  of  the  act.  When  the  legislature  intends  to  restrict  the 
capital  stock  of  a  bank,  or  to  require  any  portion  of  stock  or  stock- 
holders to  be  indispensable  for  its  legal  existence  and  operations,  it 
is  not  unoommon  to  incorporate  such  a  restriction  into  the 
charter.  The  omission  to  do  so  is  quite  as  significant  *  that  [  *  65  ] 
the  legislature  did  not  deem  such  a  restriction  subservient 
to  any  manifest  public  policy. 

The  legislature  might  well  presume,  after  prescribing  the  meiximum 
to  which  the  capital  stock  should  extend,  that  the  actual  capital  to  be 
employed  might  safely  be  left  to  the  discretion  of  the  stockholders,  or 
its  agents.  The  13th  section  of  the  charter  contains  provisions  for 
the  security  of  the  public  against  over-issues  by  the  bank,  and  if  any 
such  restriction  had  been  intended,  as  the  argument  supposes,  it 
would  naturally  have  found  a  place.  It  declares  that  no  stockholder 
shall  be  answerable  for  any  losses,  deficiencies,  or  failure  of  the  capi- 
tal stock,  for  any  larger  sum  than  the  amount  of  the  stock  belonging 
to  him ;  excepting  that  if  the  total  amount  of  the  debt  of  the  bank 
shall  exceed  twice  the  amount  of  its  capital  stock,  over  and  above 
deposits,  then  the  directors  shall,  in  their  private  capacities,  be  liable 
for  the  excess ;  and  if  the  directors  shall  not  have  property  to  pay  the 
amount  of  the  excess,  then  every  stockholder  shall  be  liable  for  their 
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deficiencies,  in  proportion  to  their  shares  in  the  bank.  Whether, 
therefore,  the  capital  stock  be  great  or  small,  if  there  be  debts  due 
from  the  bank  exceeding  twice  the  amount  of  the  capital  stock, 
which  may  fairly  be  constnied  to  mean  the  capital  stock  actually 
paid  in,  the  stockholders  become  ultimately  liable  for  the  excess; 
and  this  liability  furnishes,  if  not  an  ample,  at  least  a  reasonable 
security  against  the  public  evils  which  the  argument  supposes  might 
result  from  not  requiring  the  whole  capital  to  be  subscribed  for.  At 
all  events,  we  cannot  perceive  any  clear  legislative  intention  to  make 
the  subscription  of  the  whole  capital  stock  a  condition  precedent  to 
the  corporate  existence  of  the  bank,  and  unless  it  is  so  made  by  the 
charter,  the  matter  of  the  plea  falls,  and  cannot  sustain  the  defence. 

If,  however,  this  interpretation  of  the  charter  could  not  be  sup- 
ported, and  the  subscription  of  the  whole  capital  stock  were  a  condi- 
tion precedent,  the  result,  so  far  as  the  first  plea  goes,  would  not  be 
varied.  The  firaud  and  collusion  asserted  in  that  plea,  if  admitted  in 
its  fullest  manner,  does  not  lead  to  the  conclusion  which  it  seeks  to 
establish.  If  the  subscription  were  fraudulently  made  with  a  view 
to  evade  the  provisions  of  the  charter,  the  law  wiU  hold  the  parties 
bound  by  their  subscriptions,  and  compellable  to  comply  with  all  the 
terms  and  responsibilities  imposed  upon  them,  in  the  same  manner 
as  if  they  were  bond  fide  subscribers.  It  will  not  make  the  subscrip- 
tion itself  a  nidlity,  but  it  will  deprive  the  subscribers  of  the  power 
of  availing  themselves  of  the  same.  The  3d  section  of  the  act  mani- 
festly contemplates  oases  of  fraudulent  subscription,  and  provides 
"that  all  the  subscriptions  and  shares  obtained  in  conse- 
{  *  66  ]  quence  thereof  shall  be  •  deemed  and  held  to  be  for  the  sole 
and  exclusive  use  and  benefit  of  the  persons  subscribing,  or 
in  whose  behalf  the  subscriptions  respectively  shall  be  declared  to  be 
made,  at  the  time  of  medcing  the  same ;  and  all  bargains,  contracts, 
promises,  agreements^  and  engagements,  in  anywise  contravening 
this  provision,  shall  be  void ;  and  the  person,  &c.,  subscribing,  &c., 
shall  have,  enjoy,  and  receive  the  share  or  shares  respectively,  &c^ 
and  all  the  interest  and  emoluments  thence  arising,  as  fireely,  fully, 
and  absolutely  as  if  they  had  severally  and  respectively  paid  the  con- 
sideration therefor ;  any  such  bargain,  &c.,  to  the  contrary  notwith- 
standing." 

This  section  seems  to  us  conclusive  upon  the  point  It  avoids  aU 
bargains  contravening  the  provisions  in  respect  to  subscriptions,  and 
gives  to  the  subscriptions  the  same  efiect  as  if  they  were  band  fiie 
made  for  the  real  use  and  benefit  of  the  subscribers ;  and  indepen- 
dently  of  this  provision,  it  would  be  extremely  difficult  to  maintain, 
upon  general  principles  of  law,  that  a  private  firaud  between  the 
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original  Bubsciibers  and  commissioners  could  be  pennitted  to  be  set 
up,  to  the  injury  of  subsequent  purchasers  of  the  stock,  who  became 
bond  fide  holders,  without  any  participation  or  notice  of  the  fraud. 

For  these  reasons,  we  are  of  opinion  that  the  matter  of  the  first  plea, 
even  if  it  had  been  well  pleaded,  would  constitute  no  bar  to  the  action. 

The  second  plea  is  disposed  of  by  the  construction  of  the  charter 
already  intimated,  and  is  further  open  to  fatal  objections  from  its  de- 
ficiency of  proper  averments  and  want  of  legal  certainty.  It  makes 
no  averment  of  the  amount  of  the  capital  stock,  or  of  the  necessity 
of  the  whole  being  subscribed  for  before  the  bank  is  to  be  put  in 
operation. 

It  asserts  no  fraudulent,  combination  or  subscription;  but  in  the 
most  general  terms,  without  any  certainty  as  to  facts  or  circum- 
stances, alleges  that  the  capital  stock  was  not  filled  up  by  any  sub- 
scription, opened  and  conducted  in  pursuance  of  the  act,  so  as  to 
entitle  the  subscribers  to  bring  the  action ;  and  that  the  subscribers 
did  unjustly  and  unlawfully  arrogate  to  themselves  the  corporate 
Dame,  style,  and  privileges,  without  the  capital  stock  having  been 
filled  up  by  subscription,  or  the  corporation  having  been  constituted 
and  composed  of  actual  subscribers,  pursuant  to  the  directions  of  the 
act  In  point  of  substance,  as  well  as  form  it  is  bad,  upon  the  estab- 
lished rules  of  pleading. 

This  view  of  the  case  renders  it  wholly  unnecessary  to  consider 
the  point  made  as  to  the  estoppel  and  the  necessity  of  a  quo  tror- 


1  ranto;  on  which,  therefore,  we  give  no  opinion. 


The  third  and  fourth  pleas  are  intended  to  be  pleas  of  general  per- 
formance ;  the  third  is  so,  in  fact,  and  pursues  the  condition 
*  of  the  bond.  The  fourth  is  argumentative,  and  assumes  a  [  *  67  ] 
particular  legal  interpretation  of  the  condition ;  that  is  to 
say,  that  the  condition  covers  only  wilful  defaults  and  breaches  of 
duty,  and  is  no  security  for  competent  skill  and  reasonable  diligence 
in  the  discharge  of  duty,  but  only  for  honesty.  To  these  pleas  spe- 
cial replications  were  filed,  assigning  special  breaches  of  duty,  upon 
which  the  parties  were  at  issue,  and  upon  this  and  all  the  other  issues 
in  the  cause  the  jury  returned  a  verdict  for  the  plaintiffs.  No  excep- 
tion has  been  taken  to  the  sufficiency  of  these  replications. 

The  fiiflh  plea  states  a  general  performance  of  duty,  in  obedience 
to  and  in  pursuance  of  the  ^  directions,  rules,  orders,  usages,  and  cus- 
toms of  trade  and  business,  ordained,  established,  and  practised  in 
the  said  bank,  by  the  authority  of  the  said  president  and  directors." 
It  is,  therefore,  argumentative,  and  supposes  that  compliance  with  the 
rules,  orders,  usages,  &c.,  established  and  practised  by  the  president 
and  directors,  whatever  they  may  be^  whether  within  the  scope  of 
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deficiencies,  in  proportion  to  their  shares  in  the  bank.  Whether, 
therefore,  the  capital  stock  be  great  or  small,  if  there  be  debts  due 
from  the  bank  exceeding  twice  the  amount  of  the  capital  stock, 
which  may  fairly  be  constnied  to  mean  the  capital  stock  actually 
paid  in,  the  stockholders  become  ultimately  liable  for  the  excess; 
and  this  liability  furnishes,  if  not  an  ample,  at  least  a  reasonable 
security  against  the  public  evils  which  the  argument  supposes  might 
result  from  not  requiring  the  whole  capital  to  be  subscribed  for.  At 
all  events,  we  cannot  perceive  any  clear  legislative  intention  to  make 
the  subscription  of  the  whole  capital  stock  a  condition  precedent  to 
the  corporate  existence  of  the  bank,  and  unless  it  is  so  made  by  the 
charter,  the  matter  of  the  plea  falls,  and  cannot  sustain  the  defence. 

If,  however,  this  interpretation  of  the  charter  could  not  be  sup- 
ported, and  the  subscription  of  the  whole  capital  stock  were  a  condi- 
tion precedent,  the  result,  so  far  as  the  first  plea  goes,  would  not  be 
varied.  The  fraud  and  collusion  asserted  in  that  plea,  if  admitted  in 
its  fullest  manner,  does  not  lead  to  the  conclusion  which  it  seeks  to 
establish.  If  the  subscription  were  fraudulently  made  with  a  view 
to  evade  the  provisions  of  the  charter,  the  law  will  hold  the  parties 
bound  by  their  subscriptions,  and  compellable  to  comply  with  all  the 
terms  and  responsibilities  imposed  upon  them,  in  the  same  manner 
as  if  they  were  bond  fide  subscribers.  It  will  not  make  the  subscrip- 
tion itself  a  nullity,  but  it  will  deprive  the  subscribers  of  the  power 
of  availing  themselves  of  the  same.  The  3d  section  of  the  act  mani- 
festly contemplates  cases  of  fraudulent  subscription,  and  provides 
^<that  all  the  subscriptions  and  shares  obtained  in  conse- 
[  *  66  ]  quence  thereof  shall  be  *  deemed  and  held  to  be  for  the  sole 
and  exclusive  use  and  benefit  of  the  persons  subscribing,  or 
in  whose  behalf  the  subscriptions  respectively  shall  be  declared  to  be 
made,  at  the  time  of  medcing  the  same ;  and  all  bargains,  contracts, 
promises,  agreements,  and  engagements,  in  anywise  contravening 
this  provision,  shall  be  void ;  and  the  person,  &c.,  subscribing,  &&, 
shall  have,  enjoy,  and  receive  the  share  or  shares  respectively,  &c, 
and  all  the  interest  and  emoluments  thence  arising,  as  freely,  fully, 
and  absolutely  as  if  they  had  severally  and  respectively  paid  the  con- 
sideration therefor ;  any  such  bargain,  d&c,  to  the  contrary  notwith- 
standing." 

This  section  seems  to  us  conclusive  upon  the  point  It  avoids  all 
bargains  eontravening  the  provisions  in  respect  to  subscriptions,  and 
gives  to  the  subscriptions  the  same  effect  as  if  they  were  band  fide 
made  for  the  real  use  and  benefit  of  the  subscribers ;  and  indepen- 
dently of  this  provision,  it  would  be  extremely  difficult  to  maintain, 
upon  general  principles  of  law,  that  a  private  fraud  between  the 
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original  sabscribers  and  commissioners  could  be  pennitted  to  be  set 
up,  to  the  injury  of  subsequent  purchasers  of  the  stock,  who  became 
Ixmdfide  holders,  without  any  participation  or  notice  of  the  fraud. 

For  these  reasons,  we  are  of  opinion  that  the  matter  of  the  first  plea, 
even  if  it  had  been  well  pleaded,  would  constitute  no  bar  to  the  action. 

The  second  plea  is  disposed  of  by  the  construction  of  the  charter 
already  intimated,  and  is  further  open  to  fatal  objections  from  its  de- 
ficiency of  proper  averments  and  want  of  legal  certainty.  It  makes 
no  averment  of  the  amount  of  the  capital  stock,  or  of  the  necessity 
of  the  whole  being  subscribed  for  before  the  bank  is  to  be  put  in 
operation. 

It  asserts  no  fraudulent  combination  or  subscription ;  but  in  the 
most  general  terms,  without  any  certainty  as  to  facts  or  circum- 
stances, alleges  that  the  capital  stock  was  not  filled  up  by  any  sub- 
scription, opened  and  conducted  in  pursuance  of  the  act,  so  as  to 
entitle  the  subscribers  to  bring  the  action ;  and  that  the  subscribers 
did  unjustly  and  unlawfully  arrogate  to  themselves  the  corporate 
name,  style,  and  privileges,  without  the  capital  stock  having  been 
filled  up  by  subscription,  or  the  corporation  having  been  constituted 
and  composed  of  actual  subscribers,  pursuant  to  the  directions  of  the 
act  In  point  of  substance,  as  well  as  form  it  is  bad,  upon  the  estab- 
lished rules  of  pleading. 

This  view  of  the  case  renders  it  wholly  unnecessary  to  consider 
the  point  made  as  to  the  estoppel  and  the  necessity  of  a  qtio  toa/r* 
rarUo  ;  on  which,  therefore,  we  give  no  opinion. 

The  third  and  fourth  pleas  are  intended  to  be  pleas  of  gener&d  per- 
formance ;  the  third  is  so,  in  fact,  and  pursues  the  condition 
*  of  the  bond.  The  fourth  is  argumentative,  and  assumes  a  [  *  67  ] 
particular  legal  interpretation  of  the  condition ;  that  is  to 
say,  that  the  condition  covers  only  wilful  defaults  and  breaches  of 
duty,  and  is  no  security  for  competent  skill  and  reasonable  diligence 
in  the  discharge  of  duty,  but  only  for  honesty.  To  these  pleas  spe- 
cial replications  were  filed,  assigning  special  breaches  of  duty,  upon 
which  the  parties  were  at  issue,  and  upon  this  and  all  the  other  issues 
in  the  cause  the  jury  returned  a  verdict  for  the  plaintiffs.  No  excep- 
tion has  been  taken  to  the  sufficiency  of  these  replications. 

The  fifth  plea  states  a  general  performance  of  duty,  in  obedience 
to  and  in  pursuance  of  the  ^  directions,  rules,  orders,  usages,  and  cus- 
toms of  trade  and  business,  (»rdalned,  established,  and  practised  in 
the  said  bank,  by  the  authority  of  the  said  president  and  directors." 
[t  is,  therefore,  argumentative,  and  supposes  that  compliance  with  the 
rules,  orders,  usages,  &c.,  established  and  practised  by  the  president 
and   directors,  whatever  they  may  be^  whether  within  the  scope  of 
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their  power  or  not,  would  be  a  good  and  trae  discharge  of  duty.    To 
this  plea  a  general  replication  was  put  in,  <<  that  the  said  cause  of  ac- 
tion, in  the  declaration  mentioned,  did  accrue,  as  in  the  said  declara- 
tion and  breaches  are  set  forth,  without  this,  that  the  matters  set 
forth  in  the  said  plea  are  true,"  and  this  the  plaintif&  pray  may  be 
inquired  of  by  the  country ;  and  the  defendants  joined  in  the  issue ; 
upon  which  a  verdict  was  found  in  favor  of  the  plaintiffs.    An  excep- 
tion has  been  taken  at  the  argument  to  this  replication,  upon  the 
ground  that  it  ought  to  have  assigned  a  special  breach,  and  that  the 
omission  is  not  cured  by  the  verdict.     There  is  no  question  that  the 
replication  is  not  drawn  with  technical  accuracy  and  correctness ;  and 
if  the  plea  be  a  good  plea  of  general  performance,  it  is  clear,  both 
upon  principle  and  authority,  that  a  special  breach  ought  to  have 
been  assigned  in  the  replication ;  and  the  objection,  if  insisted  upon 
by  way  of  demurrer,  for  that  cause,  would  have  been  insuperable. 
The  reason  is,  that  the  law  requires  every  issue  to  be  founded  upon 
some  certain  point,  that  the  parties  may  come  prepared  with  their 
evidence,  and  not  be  taken  by  surprise,  and  the  jury  may  not  be  mis- 
led by  the  introduction  of  various  matters.     A  covenant  or  condition 
for  general  performance  is  broken  by  any  single  omission  of  duty,  and 
no  inconvenience  can  cirise  from  stating  the  particular  breach  with 
suitable  certainty.     But  it  does  not  follow  that,  if  not  so  stated,  the 
objection  may  be  taken  in  any  stage  of  the  suit     The  rule  as  to  cer- 
tainty in  pleadings  is  framed  for  the  benefit  of  the  parties,  and  may 
be  waived  by  them,  and  in  many  cases,  both  at  common  law  and  by 
the  statute  of  jeofails^  defects  in  this  particular  are  cured 
[  •  68  ]     by  a  verdict.     It  is  true,  that  in  *  a  declaration  upon  a  cove- 
nant for  general  performance  of  duty,  if  no  breach  be 
assigned,  or  a  breach  which  is  bad,  as  not  being  in  point  of  law 
within  the  scope  of  the  covenant,  the  defect  is  fatal,  even  after  ve^ 
diet.    Com.  Dig.  Plead.  14.     But  that  is  not  the  present  case.    Here 
the  declaration  does  assign  a  good  breach,  by  the  non-payment  of 
the  penal  sum  stated  in  the  bond.     The  defendants  disclose  the  con- 
dition of  the  bond  upon  oyer,  and  setup  a  general  performance  of  it; 
and  the  replication,  though  inartificially  drawn,  puts  in  issue  the 
whole  matter  of  the  defence,  and  denies  the  performance  of  it    The 
verdict  has  found  that  the  condition  was  not  performed,  and  conse- 
quently,  upon  tiie  whole  record,  the  non-payment  of  the  penal  sum  is 
admitted,  and  the  excuse  for  it  is  negatived.   .The  replication,  then, 
does  assert  a' breach,  though  in  too  general  a  form.     It  ought  to  have 
assigned  a  special  breach ;  but  the  general  breach  includes  it,  and  the 
verdict  having  found  the  general  breach,  there  is,  upon  principle,  no 
reason  shown  against  the  plaintiff's  right  of  recovery. 
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It  is  exactly  like  the  case  of  a  dedaration  upon  a  general  covenant 
df  the  like  nature,  where  a  particular  breach  oug^t  to  be  assigned ; 
and  yet,  if  a  general  breach  be  assigned,  the  defect  is  cured  by  a  ver- 
dict for  the  plaintiff.  Com.  Dig.  Plead.  48.  The  objection,  then,  to 
the  replication  to  the  fifth  plea  cannot  now  be  sustained. 

It  is  not  necessary  to  notice  the  remaining  pleas  upon  which  issuei 
were  joined,  because  a  verdict  has  been  found  in  all  of  them  in  favor 
of  the  plaintiffs,  however  liable  to  objection  some  of  them  may  be, 
and  particularly  the  seventh  plea  of  nan  damn^atuSy  as  an  answer 
to  the  declaration.  They  set  up  special  defences,  and  the  plainti£b 
were  not  bound  to  do  more  than  traverse  them* 

The  instructions  of  the  court,  given  and  refused  at  the  trial,  con- 
stitutes the  next  subject  of  inquiry.  It  is  conceded  that  if  the  instmo* 
tions  given  on  the  prayer  of  the  plaintiffs  were  correct,  as  to  the  issues 
on  the  third  and  fourth  pleas,  the  qualifications  annexed  to  then*, 
by  the  court  in  their  applications  to  the  other  issues,  were  perfectly 
proper. 

The  first  instruction  is,  in  substance,  that  if  Minor,  upon  his  leav- 
ing the  bank,  failed  to  pay  over  or  to  account  to  the  bank  for  any 
portion  of  the  moneys  of  the  bank  received  by  him  as  cashier,  then 
the  jury  may  and  ought  to  infer  that  the  moneys  so  unaccounted  for 
were  ivilfuUy  wasted  by  Minor,  or  applied  to  his  own  use ;  and  under 
such  circumstances,  the  defendants  are  liable  for  the  same.     We  can 
perceive  no  error  in  this  instruction ;  the  presumption  of  a  wilful  waste 
or  misapplication  of  the  funds  of  the  bank  by  the  cashier, 
was  a  natural  conclusion  from  his  failure  to  pay  over  *  or     [  *  69  ] 
.  account  for  the  same.     It  was  not  put  to  the  jury  as  a  pre* 
sumption  incapable  of  beings  rebutted  by  evidence  showing  a  loss  by 
negligence  or  accident     If  such  a  loss  actually  occurred,  it  was  in- 
cumbent on  the  cashier^  to  prove  it,  and  his  total  omission  to  offer 
any  such  proof,  which,  firom  the  nature  of  the  case,  must  be  more 
within  his  own  power  than  that  of  the  bank,  ought  to  lead  the  jury 
io  the  presumption  of  the  non-existence  Qf  any  such  negligence  or 
accidental  loss. 

It  has  been  argued  that  this  instruction  is  the  more  material  and 
injurious  to  the  defendants  because  it  proceeds  in  the  latter  part  upon 
a  misconstruction  of  the  true  import  of  the  condition  of  the  bond. 
The  condition  that  Minor  shall  ^'  well  and  truly  execute  the  duties  of 
cashier ''  of  the  bank,  is  said  to  be  merely  a  stipulation  for  honesty 
in  the  discharge  of  the  duties,  and  not  for  skill,  capacity,  or  diligence. 
We  are  of  a  different  opinion.  "  Well  and  truly  to  execute  the 
duties  of  the  office,''  includes  not  only  honesty,  but  reasonable  skill  and 
diligence.     If  the  duties  are  performed  negligently  and  unskilfdllji 


454        SUPREME   COURT  OF  THE  UNITED   STATES. 

Jfinor  V.  The  Mechanics'  Bank  of  Alexandria.    1  F. 

if  they  are  violated  from  want  of  capacity  or  want  of  care,  they  can 
never  be  said  to  be  "  well  and  truly  executed."  The  operations  of  a 
bank  require  diligence,  with  fitness  and  capacity,  as  well  as  honesty, 
in  its  cashier ;  and  the  security  for  the  faithful  discharge  of  his 
duties  would  be  utterly  illusory  if  we  were  to  narrow  down  its  import 
to  a  guaranty  against  personal  fraud  only. 

The  remarks  already  made  dispose  of  the  second  and  third  instrao- 
tions  prayed  for  by  the  plaintiffs.  These  instructions,  in  substance, 
declare  that  the  sureties  are  liable  upon  the  bond  for  any  wilful  or 
permissive  misapplication  of  the  moneys  of  the  bank,  which  the 
cashier  knowingly  made  or  suffered. without  authority,  whereby  the 
same  moneys  have  been  lost  to  the  bank.  There  seems  no  ground 
upon  which  to  rest  any  reasonable  objection  to  such  a  direction  to 
the  jury. 

We  may  now  proceed  to  the  consideration  of  the  three  instructions 
prayed  for  in  behalf  of  the  defendants.  The  first  is,  in  substance, 
that  if  it  were  the  established  usage  and  practice  of  the  bank  that 
the  cashier  might,  in  his  discretion,  permit  customers  to  overdraw, 
and  to  have  checks  and  notes  charged  up  without  present  funds  in 
the  bank ;  and  for  the  cashier  to  receive  and  pass,  as  cash,  checks  and 
drafts  upon  other  banks ;  and  if  the  balances  appearing  against  such 
persons,  charged  in  the  books  of  the  bank,  arose  out  of  the  exercise 
of  such  discretion  by  the  cashier,  in  the  course  of  the  ordinary  trans- 
actions of  the  bank,  and  pursuant  to  the  established  usage  and  course 
of  business  there  adopted,  and  generally  known  to  the  president  and 
directors,  practised  and  continued  with  their  knowledge  for  a  series 
of  years,  from  the  commencement  of  the  bank  to  the  termi- 
[  •  70  ]  nation  *  of  Minor's  cashiership,  though  the  existence  of 
such  balances,  or  the  particular  circumstances  attending 
them,  were  not  formally  communicated  to  the  board  of  directors,  the 
jury  may  infer  the  approbation,  assent,  and  acquiescence  of  the  pres- 
ident and  directors,  as  to  such  usage  and  course  of  business. 

The  refusal  of  this  instruction  is  matter  of  no  small  embarrassment 
and  difficulty  to  this  court,  from  the  terms  in  which  it  is  couched,  and 
the  issues  on  the  sixth,  eighth,  and  ninth  pleas,  to  which  alone  it  can 
be  properly  applied.  Those  issues  put  to  the  jury  the  question 
whether  the  acts  of  the  cashier,  whatever  might  be  their  character  or 
kind,  were  or  were  not  done  by  the  wrong,  connivance,  and  permis- 
sion of  the  president  and  directors  of  the  bank.  The  point  of  the 
instruction  is,  that  the  established  usage  and  practice  of  the  bank  for 
a  long  period,  known  to  the  president  and  directors,  does  afford  a  pre- 
sumption of  the  approbation,  assent,  and  acquiescence  of  the  presi- 
dent and  directors,  as  to  such  usage  and  practice,  though  the  balances 
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resulting  therefrom  were  not  formally  communicated  to  the  directors. 
From  the  shape  of  the  prayer,  it  is  undoubtedly  meant  that  such 
usage  and  practice  was  known  to  the  president  and  directors  as  a 
board,  and  in  their  official  character,  and  received  their  approbation 
as  such.  In  a  general  view,  with  reference  to  the  principles  of  the 
law  of  evidence,  we  are  not  prepared  to  admit  that  such  a  presump- 
tion could  not  ordinarily  arise.  The  ordinary  usage  and  practice  of 
a  bank,  in  the  absence  of  counter  proof,  must  be  supposed  to  result 
from  the  regulations  prescribed  by  the  board  of  directors,  to  whom 
the  charter  and  by-laws  submit  the  general  management  of  the  bank 
and  the  control  and  direction  of  its  officers.  It  would  be  not  only 
inconvenient,  but  perilous,  for  the  customers  or  any  other  persons 
dealing  with  the  bank,  to  transact  their  business  >^dth  the  officers 
upon  any  other  presumption.  The  officers  of  the  bank  are  held  out 
to  the  public  as  having  authority  to  act  according  to  the  general 
usage,  practice,  and  course  of  their  business ;  and  their  acts,  within 
the  scope  of  such  usage,  practice,  and  course  of  business  would,  in 
general,  bind  the  bank  in  favor  of  third  persons  possessing  no  other 
knowledge.  In  the  case  of  the  Bank  of  the  United  States  t;.  Dan- 
dridge,  12  W.  64,  the  subject  was  under  the  consideration  of  this 
court,  and  circumstances  far  less  cogent  than  the  present  to  foimd  a 
presumption  of  the  official  acts  of  the  board  were  yet  deemed  suffi- 
cient to  justify  their  being  laid  before  the  jury,  to  raise  such  a  pre- 
sumption. If,  therefore,  the  usage  and  practice  alluded  to  in  the 
instruction  were  within  the  legitimate  authority  of  the  board,  and 
such  as  its  written  vote  might  justify,  there  would  be  no  question  in 
this  court  that  it  ought  to  have  been  given. 

•  The  pertinency  of  such  a  presumption  to  these  issues  [  *  71  ] 
cannot  admit  of  dispute.  But  the  real  difficulty  remains  to 
be  stated.  Assuming  that  the  court,  upon  these  issues,  ought  to  have 
given  the  instruction  prayed  for,  the  question  is  whether,  upon  the 
whole  record,  that  is  such  an  error  as  now  justifies  this  court  in  a 
reversal  of  the  judgment.  K  the  instruction  had  been  given,  and 
thereupon  a  verdict  upon  these  issues  had  been  found  for  the  defend- 
ants, could  any  judgment  have  been  given  upon  these  issues  in  favor 
of  the  defendants  ?  or  ought  the  judgment,  non  obstante  veredicto^  to 
have  been  for  the  plaintiffs  ?  If  it  ought,  then  the  error  becomes 
whoUy  immaterial,  since  in  no  event  could  the  instruction,  in  point 
of  law,  have  benefited  the  defendants.  Upon  deliberate  considera- 
tion, we  are  of  opinion  that  the  pleas  on  which  these  issues  are 
founded  are  substantially  bad.  They  set  up  a  defence  for  the  cashier 
that  his  omission  "  well  and  truly  to  perform  "  the  duties  of  cashier 
was  by  the  wrong,  connivance,  and  permission  of  the  board  of  direc- 
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tors.  The  question  then  comes  to  this,  whether  any  act  or  vote  of  the 
board  of  directors,  in  violation  of  their  own  duties  and  in  fraud  of 
the  rights  and  interest  of  the  stockholders  of  the  bank,  could  amount 
to  a  justification  of  the  cashier,  who  was  a  pariiceps  criminis. 

We  are  of  opinion  that  it  could  not  However  broad  and  general 
the  powers  of  the  direction  may  be  for  the  government  and  manage- 
ment of  the  concerns  of  the  bank,  by  the  general  language  of  the 
charter  and  by-laws,  those  powers  are  not  unlimited,  but  must  re- 
ceive a  rational  exposition.  It  cannot  be  pretended  that  the  board 
could,  by  a  vote,  authorize  the  cashier  to  plunder  the  funds  of  the 
bank,  or  to  cheat  the  stockholders  of  their  interest  therein.  No  vote 
could  authorize  the  directors  to  divide  among  themselves  the  capital 
stock,  or  justify  the  officers  of  the  bank  in  an  avowed  embezzlement 
of  its  funds.  The  cases  put  are  strong,  but  they  demonstrate  the 
principle  only  in  a  more  forcible  manner.  Every  act  of  fraud,  every 
known  depsurture  from  duty,  by  the  board,  in  connivance  with  the 
cashier,  for  the  plain  purpose  of  sacrificing  the  interest  of  the  stock* 
holders,  though  less  reprehensible  in  morals  or  less  pernidoua  in  its 
effects  than  the  cases  supposed,  would  still  be  an  excess  of  power, 
from  its  illegality,  and,  as  such,  void  as  an  authority  to  protect  the 
cashier  in  his  wrongful  compliance.  Now,  the  very  form  of  these 
pleas  sets  up  the  wrong  and  connivance  of  the  board  as  a  justifica- 
tion ;  and  such  wrong  and  connivance  cannot  for  a  moment  be  ad- 
mitted as  an  excuse  for  the  misapplication  of  the  funds  of  the  bank 
by  the  cashier. 

The  instruction  prayed  for  proceeds  upon  the  same  principles 
as  the  pleas.  It  supposes  that  the  usage  and  practice  of 
[  •  72  ]  *  the  cashier,  under  the  sanction  of  the  board,  would  justify 
a  known  misapplication  of  the  funds  of  the  bank.  What 
is  that  usage  and  practice,  as  put  in  the  case  ?  It  is  a  usage  to  allow 
customers  to  overdraw,  and  to  have  their  checks  and  notes  charged 
up,  without  present  funds  in  the  bank.  Stripped  of  all  technical  dis- 
guise, the  usage  and  practice  thus  attempted  to  be  sanctioned  is  a 
usage  and  practice  to  misapply  the  funds  of  the  bank,  and  to  con- 
nive at  the  withdrawal  of  the  same,  without  any  security,  in  favor  of 
certain  privileged  persons.  Such  a  usage  and  practice  is  surely  a 
manifest  departure  from  the  duty  both  of  the  directors  and  the  cash- 
ier, as  cannot  receive  any  countenance  in  a  court  of  justice.  It  could 
not  be  supported  by  any  vote  of  the  directors,  however  formal ;  and, 
therefore,  whenever  done  by  the  cashier,  is  at  his  own  peril,  and  upon 
the  responsibility  of  himself  and  his  sureties.  It  is  any  thing  but 
''  well  and  truly  executing  his  duties  as  cashier."  This  view  of  the 
matter  disposes  of  this  embarrassing  point,  and  also  of  the  second 
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instraction  prayed  for  by  the  defendants,  which  substantially  turns 
upon  the  like  considerations.     . 

The  third  instruction  prayed  for,  in  effect,  was  that  the  court 
would  instruct  the  jury  that  the  defendants  are  not  chargeable  in 
this  action  for  the  conduct  of  Minor  in  the  duties  distinctly  apper- 
taining to  the  office  of  teller,  whilst  he  was  cashier  in  the  bank, 
although  those  duties  were  duly  assigned  to  him ;  because  it  consti- 
tuted a  distinct  office,  and  the  accounts  and  proceedings  of  the  teller 
were  at  all  times  kept  distinct,  and  in  separate  books  from  those  of 
the  cashier.  In  our  judgment,  this  instruction  was  properly  refused. 
By  the  fifth  article  of  the  second  section  of  the  by-laws  of  the  bank, 
the  duties  of  the  cashier  are  generally  pointed  out ;  and  among  other 
things  it  is  provided  that  he  shall  ^  do  and  perform  all  other  duties 
that  may  firom  time  be  required  of  him  by  the  presidient  or  board  of 
directors  relative  to  the  affairs  of  the  institution."  On  the  appoint- 
ment of  Minor  as  cashier,  who  had  previously  acted  as  teller,  the 
directors  passed  a  vote  '^  that  the  present  officers  of  the  bank  do  the 
whole  duties  of  the  bank."  From  the  other  circumstances  of  the 
case,  the  inference  is  irresistible  that  the  duties  of  teller  were,  under 
this  vote,  assigned  to  the  cashier.  If  so,  then  the  performance  of 
these  duties  constituted  thenceforth  a  part  of  the  duties  of  the  cashier, 
as  such ;  and  as  much  so  as  if  they  had  been  originally  affixed  to  the 
office  of  cashier.  There  is  nothing  in  the  nature  of  the  duties  of 
teller  incompatible  with  those  of  cashier.  On  the  contrary,  as  is  well 
known,  cashiers  often  perform  the  functions  of  both.  The  circum- 
stance that  the  office  of  teller  and  distinct  accounts  and 
books  were  still  kept  up  does  *  not  vary  the  legal  result.  It  [  *  73  ] 
was  a  matter  of  mere  convenience  and  regularity  for  the 
government  of  the  bank,  in  its  own  business,  and  probably  had  no 
higher  or  other  origin  than  to  preserve  the  same  forms  and  series  of 
accounts  which  the  bank  had  adopted  at  its  first  institution.  The 
office  of  teller  had  a  nominal  but  not  a  real  existence ;  and,  from 
the  time  of  the  union  of  the  duties  in  the  cashier,  as  such,  there  was 
a  legal  extinguishment  of  the  separate  official  character.  If  the 
cashier  had  originally  had  the  duties  of  book-keeper  and  accountant 
assigned  to  him,  and,  in  consequence  thereof,  had  kept  distinct  ac- 
count-books in  the  bank,  no  one  would  have  imagined,  because  he 
kept  separate  account-books  as  cashier,  for  his  own  convenience,  or 
according  to  the  ordinary  usage  of  banks,  that  he  would  not,  under 
his  bond,  have  been  responsible  for  malconduct  in  keeping  the  gen- 
eral account-books  of  the  bank  to  its  loss  or  injury.  The  bond  of 
the  cashier  must  be  construed  to  cover  all  defaults  in  duty  which  are 
annexed  to  the  office  from  time  to  time,  by  those  who  are  authorized 
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to  control  the  affairs  of  the  bank  ;  and  sureties  are  presumed  to  enter 
into  the  contract  with  reference  to  the  rights  and  authorities  of  the 
president  and  directors  under  the  charter  and  by-laws. 

The  remaining  inquiry  is  as  to  the  effect  of  the  nolle  prosequij 
w^hich  the  plaintiffs  entered  sigainst  Minor  after  he  had  pleaded,  and 
after  judgment  was  given  against  the  sureties  in  favor  of  the  plain- 
tiffs, upon  all  the  pleadings  interposed  by  the  sureties.  The  pleas  of 
Minor  were,  mutatis  mutandis^  the  same  as  the  third,  fourth,  fifth, 
seventh,  and  ninth  pleas,  put  in  by  the  sureties ;  and  the  question 
arises  whether,  under  such  circumstances,  (no  objection  to  the  judg- 
ment appearing  to  have  been  made  by  the  sureties,)  this  proceeding 
is  an  error,  for  which  that  judgment  ought  to  be  reversed.  It  is  ma- 
terial to  state  that  the  bond  on  which  the  suit  is  brought  is  a  joint 
and  several  bond.  Under  such  circumstances,  the  plaintiflf  might 
have  commenced  suit  against  each  of  the  obligors  severally,  or  a  joint 
suit  against  them  alL  But  in  strictness  of  law,  he  has  no  right  to 
commence  a  suit  against  any  intermediate  number.  He  must  sne 
all  or  one.  The  objection,  however,  is  not  fatal  to  the  merits,  but  is 
pleadable  in  abatement  only ;  and  if  not  so  pleaded,  it  is  waived  by 
pleading  to  the  merits.  The  reason  is  that  the  obligation  is  still  the 
deed  of  all  the  obligors  who  are  sued,  though  not  solely  their  deed ; 
and,  therefore,  there  is  no  variance  in  point  of  law,  between  the  deed 
declared  on  and  that  proved.  It  is  still  the  joint  deed  of  the  parties 
sued,  although  others  have  joined  in  it.  This  doctrine  is  laid  down, 
and  very  clearly  illustrated,  in  Mr.  Sergeant  Williams's  note 
[  *  74  ]  to  the  case  of  Cabell  v.  Vaughan,  1  Saund.  •291,  note  2, 
where  all  the  leading  authorities  are  collected.  If,  therefore, 
the  present  suit  had  been  brought  against  the  four  sureties  only,  and 
they  had  omitted  to  take  the  exception  by  a  plea  in  abatement,  the 
judgment  in  this  case  would  have  been  unimpeachable.  Is  the  legal 
predicament  of  the  plaintiffs  changed  by  having  sued  all  the  parties, 
and  subsequently  entered  a  nolle  prosequi  against  one  of  the  obligors? 
If  not  in  general,  then  is  there  any  legal  difference,  where  the  party 
in  whose  favor  the  nolie  prosequi  is  entered  is  not  a  surety,  but  a 
principal  in  the  bond  ?  not.  indeed,  so  named  in  the  bond,  but  the 
suretyship  resulting  as  a  necessary  inference  from  the  nature  and 
terms  of  the  condition. 

These  questions  must  be  decided  by  authority,  if  any  such  exist; 
if  none  can  be  found,  then  they  must  be  decided  by  analogy  and 
principle.  It  may  be  proper  in  this  view  again  to  notice  the  fact 
that  this  suit  is  on  a  joint  and  several  bond;  that  the  defendants 
severed  in  their  pleas  from  the  principal ;  that  the  trial  of  the  issues, 
(which  undoubtedly  ought  to  have  been,  by  the  regular  course  of 
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practice,  deferred  until  the  cause  was  at  issue  as  to  all  the  parties,  or 
the  steps  of  the  law  taken  to  bring  them  into  default,)  does  not 
appear  upon  the  record  to  have  been  opposed,  and  that  no  motion 
was  made  in  arrest  of  judgment,  or  for  a  postponement,  until  a  trial 
of  the  issues  upon  the  pleas  of  the  principal  might  have  been  had. 
What  would  have  been  the  proper  proceedings  under  such  circum- 
stances, whether  to  try  all  the  issues  by  the  same  jury,  and  have 
damages  assessed  at  the  same  time  against  all  the  defendants;  or 
whether  there  might  have  been  several  trials  and  several  assessments 
of  damages;  and  whether,  if  such  several  assessments  had  been 
made,  and  differed  in  amount,  any,  and  what  judgment,  ought  to 
have  been  entered,  are  points  upon  which  the  court  does  not  think  it 
necessary  to  give  any  opinion. 

The  nature  and  effect  of  a  nolle  prosequi  was  not  well  defined  or 
understood  in  early  times ;  and  the  older  authorities  involve  contra- 
dictory conclusions.  In  some  cases  it  was  considered  in  the  nature 
of  a  retraxit^  operating  as  a  full  release  and  discharge  of  the  action, 
and,  of  course,  as  a  bar  to  any  future  suit.  In  other  cases  it  was 
held  not  to  amount  to  a  retraxit,  but  simply  to  an  agreement  not  to 
proceed  further  in  that  suit,  as  to  the  particular  person  or  cause  of 
action  to  which  it  was  applied.  And  this  latter  doctrine  has  been 
constantly  adhered  to  in  modem  times,  and  constitutes  the  received 
law.  In  cases  of  tort  against  several  defendants,  though  they  all 
join  in  the  same  plea,  and  are  found  jointly  guilty,  yet  the  plaintiff 
may,  after  verdict,  enter  a  nolle  prosequi  as  to  some  of  them,  and 
take  judgment  against  the  rest  The  reason  is  said  to  be, 
that  the  *  action  is  in  its  nature  joint  and  several;  and,  as  the  [  *  75  ] 
plaintiff  might  originally  have  commenced  his  suit  against 
one  only,  and  proceeded  to  judgment  and  execution  against  him  alone, 
BO  he  might,  after  verdict  against  several,  elect  to  take  his  damages 
against  either  of  them.  A  fortiori,  the  same  doctrine  applies  where 
the  defendants  sever  in  their  pleas.  Indeed,  in  tort,  as  we  shall 
hereafter  see,  it  does  not  seem  to  have  been  denied  that  cases  might 
exist,  in  which,  if  the  defendants  severed  in  their  pleas,  the  plaintiff 
mig^ht,  after  judgrnent  against  onp,  have  entered  a  nolle  prosequi  as 
to  the  others.  The  doubt  was,  whether  he  could  do  so  before  judg- 
ment, which  was  finally  settled  in  favor  of  the  right ;  and  in  such 
cases,  where  several  damages  were  assessed  against  the  different 
defendants,  the  difficulty  was  afterwards  cured,  by  entering  a  nolle 
prosequi  as  to  all  but  one  defendant.  And  in  the  same  manner,  a 
misjoinder  of  improper  parties  is  sometimes  aided.  The  authorities 
on  this  subject  will  be  found  summed  up  with  great  accuracy  in  a 
note  of  Mr.  Sergeant  WiUiams,  to  the  case  of  Salmons  v.  Smith, 
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1  Saund.  207,  note  2.  In  the  same  note,  the  learned  editor  adds :  ^  if 
an  action  is  brought  upon  any  contract  against  several  defendaats, 
who  join  in  their  pleas,  and  a  verdict  is  found  against  them,  it  is 
apprehended  the  plaintiff  cannot  enter  a  nolle  prosequi  against  any 
of  them ;  because  the  contract  being  joint,  the  plaintiff  is  compellable 
to  bring  his  action  against  all  the  parties  thereto ;  and  he  shall  not, 
by  entering  a  nolle  prosequi^  prevent  the  defendants  against  whom 
the  recovery  has  been  had,  from  calling  upon  the  other  defendants 
for  a  ratable  contribution.^' 

So  far  as  this  reason  goes,  it  is  inapplicable  to  the  present  case; 
for  the  defendants  are  entitied  not  only  to  a  ratable,  but  a  full  contri- 
bution over  for  the  entire  sum  against  the  party  in  whose  favor  the 
nolle  prosequi  has  been  entered ;  and  consequently  the  noUe  prosequi 
does  not  touch  their  rights.  It  is  observable,  also,  that  the  language 
is  qualified  by  the  words  "who  join  in  their  pleas;"  which  are  printed 
in  italics,  and  may,  therefore,  fairly  be  presumed  to  have  been  inserted 
by  the  learned  editor  ex  industrial  with  a  view  to  point  out  an  im- 
plied distinction  between  cases  where  there  is  a  severance,  and  where 
there  is  a  joinder  in  the  pleas.  If  there  be  any  such  distinction  it  is 
favorable  to  the  present  case  ;  for  the  plaintiffs  severed  in  their  pleas 
from  their  principal.  The  learned  editor  proceeds  to  state  that,  "  if 
in  such  actions  the  defendants  sever  in  their  pleas,  as  where  odo 
pleads  some  plea  which  goes  to  his  personal  discharge,  such  as  bank- 
ruptcy «e  unques  executor ^  and  the  like,  not  to  the  action  of  the  writ, 
the  plaintiff  may  enter  a  nolle  prosequi  as  to  him,  and  proceed  against 
the  others ;  for  with  respect  to  the  bankruptcy,  the  statute 
[  *  76  ]  of  10  Ann,  c  5,  makes  the  *  other  defendant,  who  is  not  a 
bankrupt,  liable  for  the  whole  debt ;  and,  therefore,  in  that 
particular  instance,  the  case  is  exactiy  the  same  as  where  an  action  is 
joint  and  several  So  the  plea  of  tie  unques  executor  does  not  deny 
the  cause  of  action ;  but  only  that  he  is  one  of  the  representatives 
of  the  testator.  When  the  defendants  sever  in  their  pleas,  with  this 
limitation  as  to  the  extent  of  the  pleas  in  action  upon  contracts,  it  is 
immaterial  what  is  the  form  of  the  action;  for  the  plaintiff  may  enter 
a  nolle  prosequi  against  any  of  them  before  verdict,  and  proceed 
against  the  rest." 

The  learned  editor  is  fully  borne  out  in  the  general  position  here 
stated,  by  the  case  of  Noke  et  al.  v.  Ingham,  Wilson,  89,  to  which  he 
refers.  The  only  question  is,  whether  there  is  any  such  qualification 
upon  it  as  that  the  plea  should  be  one  going  exclusively  in  personal 
discharge  and  not  to  the  merits.  That  is  the  point  of  real  difficulty. 
The  case  in  1  Wilson,  89,  was  upon  several  promises  made  by  the 
defendants  as  partners.     One  of  them  pleaded  a  former  Judgment; 
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and  issue  being  taken  upon  the  replication  of  nul  tiel  record,  judg- 
ment was  given  against  him,  and  a  i?mt  of  inquiry  of  damages 
awarded  and  final  judgment.  The  other  defendant  pleaded  his  bank- 
ruptcy, and  upon  this  issue  was  joined ;  and  afterwards  the  plaintiff 
entered  a  nolle  prosequi  as  to  him.  Upon  error  brought,  the  principal 
objection  was  that  the  nolle  prosequi^  upon  a  joint  contract  of  two, 
was  a  discharge  of  both.  Mr.  Chief  Justice  Lee  said  :  "  It  is  agreed 
on  all  hands  that,  in  trespass  against  several,  the  plaintiff  may  enter 
a  noUe  prosequi  as  to  one,  and  th^t  will  not  discharge  the  other ;  and, 
therefore,  I  cannot  see  why  it  may  not  be  done  in  this  case ;  and  I 
do  not  see  how  so  proper  an  advantage  can  be  taken  upon  the 
statute  of  Ann  as  to  the  bankrupt,  as  is  now  taken  by  the  entry  of 
this  nofle  prosequi!^  Wright,  J.,  was  of  the  same  opinion,  and  so 
was  Bennison,  J. ;  and  the  latter  added  that  "  the  plea  of  the  bank- 
rapt  is  not  a  plea  to  the  action,  but  only  a  personal  discharge ;  but 
that  if  one  defendant  was  to  plead  a  plea  that  was  to  go  to  the  action 
of  the  writ,  he  thought  it  might  then  have  a  different  consideration, 
but  that  this  is  not  the  case  here.  This  case  is  exactly  the  same  as 
when  an  action  is  joint  and  several ;  for  the  statute  10  Ann,  c.  15, 
has  made  the  partner  not  a  bankrupt  liable  for  the  whole  debt.  This 
case  is  the  very  same  as  to  this  matter  of  entering  a  nolle  prosequi^ 
as  if  it  had  been  trespass  against  several  defendants." 

It  is  apparent,  from  this  summary  of  the  reasoning  of  the  court, 
that  the  case  turned  upon  the  consideration  that  the  contract,  by  the 
operation  of  the  statute  of  Ann,  was  several  as  well  as  joint ;  and 
all  the  court  concurred  that,  under  such  circumstances,  the 
nolle  prosequi  would  be  good,  being  •governed  in  the  anal-  [  *  77  ] 
ogy  to  trespass,  where  the  cause  of  action  was  several  as 
well  as  joint.  What  was  stated  by  Dennison,  J.,  was  not  the  exclu- 
sive ground  of  his  particular  opinion,  but  only  a  suggestion  that  the 
case  might  be,  (not  would  be,)  different  upon  a  plea  to  the  merits. 
Now  the  general  reasoning  comes  very  close  to  the  case  at  bar ;  for 
here  the  bond  is  several  as  well  as  joint,  and  an  action  might  have 
been  maintained  severally  against  the  defendants  ;  and  what  is  not 
immaterial  to  be  considered,  all  the  parties  were  retained  who  had 
joined  in  their  pl6as,  and  between  whom  there  existed  a  right  of 
mutual  contribution.  Even  in  the  case  of  bankruptcy  the  practice 
is,  in  England,  to  require  all  the  joint  contractors  to  be  sued,  as  is 
proved  by  the  case  of  Bovill  v.  Wood,  2  Maul.  &  Selw.  23,  which 
makes  it  really  less  strong  than  a  joint  and  several  contract. 

The  case  of  Moravia  and  another  v.  Hunter  and  Glass,  2  Maul. 
&  Selw.  444,  which  has  been  relied  on  at  the  bar,  was  assumpsU 
against  four  defendants,  two  of  whom  were  not  served ;  D.,  one  of 
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the  other  defendants,  pleaded,  1.  Non  assumpsit.  2.  A  special  plea  of 
bankruptcy,  3.  A  general  plea  of  bankruptcy,  as  to  whom  the  plain- 
tiff entered  a  iiolle  prosequi.  The  other  defendant  pleaded  non  as* 
sumpsity  and  a  verdict  was  found  against  hini«  The  form  of  the  noUe 
prosequi  was,  that  the  plaintifis,  inasmuch  as  they  <<  cannot  deny  tiie 
several  matters  above  pleaded,  by  the  said  D.,  freely  here  in  court 
confess  that  they  will  not  further  prosecute  their  suit  against  him." 
It  was  moved,  in  arrest  of  judgment,  that  the  nolle  prosequi^  so  ea> 
tered,  had  confessed  the  non  assumpsit^  as  well  as  the  other  pleas ; 
and  therefore  the  other  defendant  was  also  discharged,  and  the  dis- 
tinction of  Dennison,  J.,  in  Noke  v.  Ingham,  1  Wils.  R  89,  was  relied 
on.  But  the  court  held  that  the  nolle  prosequi  was,  in  effect,  only  a 
confession ;  that,  as  far  as  regards  D.,  he  had  a  defence  in  the  matters 
pleaded  by  him.  This  case  does  not,  in  terms,  overrule  the  distinc- 
tion, but  it  does  establish  that  the  court  upheld  the  noUe  prosequi^ 
notwithstanding  the  pleadings  did  set  up  a  plea  to  the  merits,  and 
not  merely  a  personal  discharge.  The  contract  does  not  appear  to 
have  been  joint  and  several ;  and  to  have  arrived  at  its  conclusion, 
the  court  must  have  considered  that  the  confession  of  the  plaintiffs, 
that  they  could  not  deny  the  several  matters  above  pleaded,  ooght 
not  to  be  deemed  an  admission  of  the  truth  of  the  pleas,  except  so 
far  as  to  waive  further  proceedings  in  the  suit,  against  the  party  who 
sets  them  up  as  a  defence.  This  conforms  to  the  definition  given 
in  the  book,  of  a  nolle  prosequi.     "  It  is,"  as  Sergeant  Williams  states, 

1  Saund.  R.  207,  n.  2,  "a  partial  forbearance  by  the  plain- 
[  •  78  ]   tiff  to  proceed  •any  further,  as  to  some  of  the  defendants,  or 

to  part  of  the  suit,  but  still  he  is  at  liberty  to  go  on  as  to 
the  rest." 

These  are  the  only  cases  in  England,  which  the  researches  of  coan- 
sel  have  brought  to  our  notice,  bearing  directly  on  the  point  before 
the  court ;  and  upon  looking  into  the  elementary  treatises  and  books 
of  practice,  we  have  not  been  able  to  find  any  more  general  doctrine. 
Indeed,  the  latter  confine  themselves  exclusively  to  the  enunciation 
of  the  principles  above  stated,  with  the  qualifications  annexed  to  them 
in  these  authorities,  as,  see  1  Chit  PL  32, 33,  546 ;  Com.  Dig.  PL  X  2, 
3,  5 ;  1  Tidd's  Prac  630 ;  2  Arch.  Prac  219,  220 ;  2  Lilly  Prac.  Reg. 
280.  In  America,  the  cases  have  gone  a  step  further.  In  Hartness 
V.  Thompson,  5  John.  £L  160,  where  an  action  was  brought  against 
three,  upon  a  joint  and  several  promissory  note,  and  there  was  a  joint 
plea  of  non  assumpsit^  and  the  infancy  of  the  defendants,  that  was  set 
up  at  the  trial ;  it  was  held  no  ground  for  a  nonsuit ;  but  the  plain- 
tiff upon  a  verdict  found  in  his  favor  against  the  other  two  defend* 
ants,  might  enter  a  nolle  prosequi^  as  to  the  infant,  and  take  judgment 
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Dpon  the  verdict  against  the  others.  In  Woodward  t;.  Newhall, 
1  Pick.  500,  in  the  supreme  court  of  Massachusetts,  upon  a  joint 
contract  and  suit  against  two  persons,  one  of  whom  pleaded  infancy, 
it  was  held  that  a  nolle  prosequi  might  be  entered,  as  to  the  in- 
fant, and  the  suit  prosecuted  against  the  other  defendant.  These 
decisions  were  admitted  to  be  against  the  cases  of  Chandler  v.  Parkes, 
3  Esp.  R.  76,  and  Jai&ay  v.  Frebain,  5  Esp.  R.  47,  but  the  court 
thought  the  practice  adopted  by  themselves  was  most  convenient, 
and  therefore  gave  it  a  judicial  sanction.  These  cases  were  distin- 
guishable from  that  in  1  Wils.  R.  89,  in  the  fact  that  the  plea  went 
not  only  in  personal  discharge,  but  proceeded  upon  a  matter  which 
established  an  original  defect  in  the  joint  contract ;  whereas  the  plea 
of  bankruptcy  was  for  matter  arising  afterwards.  The  distinction 
was  not  thought  to  be  sound*  Indeed,  the  court  seem  to  have  con- 
sidered the  question  rather  as  a  matter  of  practice,  to  be  decided 
upon  convenience  and  policy,  than  as  matter  of  principle. 

Hitherto,  the  question  has  been  discussed  as  if  the  nolle  prosequi 
had  been  entered  before,  when  in  fact  it  was  entered  after  judgment 
against  the  defendants.  The  next  inquiry  is,  whether  this  creates 
any  substantial  difference  in  the  case.  In  Lover  t;.  Salkeld,  2  Salk. 
455,  in  trespass  against  two  defendants,  and  verdict  for  the  plaintiff, 
one  being  an  infant,  the  plaintiff  took  judgment  against  the  other, 
and  entered  a  non  pros,  after  the  judgment  against  the  infants,  and 
took  out  execution  upon  the  judgment;  upon  error  brought, 
it  was  objected  that  *  a  non  pros,  could  not  be  entered  after  [  *  79  ] 
judgment,  for  the  judgment  could  not  vary  from  the  demand 
of  the  writ.  It  was  argued  on  the  other  side  that  torts  were  several, 
and  that  a  non  pros,  might  be  entered  after  as  well  as  before  judg- 
ment, and  cases  to  this  effect  were  cited.  Lord  Holt  is  reported  to 
have  said  that  he  supposed  there  were  interlocutory  judgments, 
wherein  it  might  well  be;  but  a  final  judgment  differed,  for  that 
being  once  wrong  a  subsequent  entry  would  not  set  it  right.  The 
case  was  however  adjourned,  and  nothing  more  appears  of  it.  This 
case  is  not  very  accurately  reported,  and  it  may  have  been  that  the 
judgment  was  joint,  and  the  nolle  prosequi  afterwards,  which  would 
remove  the  objection  to  its  authority.  The  circumstance  of  its  being 
adjourned,  shows  that  the  doctrine  thrown  out  by  Lord  Holt  was 
not  deliberately  considered  by  him,  and  was  deemed  not  clear.  In 
truth,  it  is  directly  against  the  case  of  Parker  v.  Lawrence,  decided 
in  the  exchequer  chamber,  and  reported  in  Hobart's  R.  70.  That  was 
trespass  against  three  ;  one  pleaded  not  guilty,  and  the  other  two  a 
justification,  to  which  the  plaintiff  replied,  and  there  was  a  demurrer 
to  the  replication.     Pending  the  demurrer  the  issue  was  tried,  and 
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damages  and  judgment  given  against  him.  After  judgment,  the 
plaintiff  entered  a  nolle  prosequi  against  the  other  two,  and  a  writ  of 
error  was  afterwards  brought  by  all  three ;  and  it  was  alleged  for 
error,  that  the  nolf^  prosequi  discharged  all  three.  It  was  agreed  by 
the  court,  (in  conformity  with  the  doctrine  then  prevailing,)  that  if 
the  nolle  prosequi  had  been  before  judgment,  it  would  have  dis- 
charged the  whole  action ;  and  so  it  would,  if  the  judgment  had  been 
against  them  all,  and  then  the  plaintiff  had  entered  a  nolle  prosequi 
against  the  other  two ;  for  a  nonsuit  or  release  or  other  discharge  of 
one  discharges  the  rest.  But  here  the  action  was  at  an  end,  as  to 
the  one,  by  the  judgment  against  him,  and  no  judgment  was  had 
against  the  others ;  so  that  they  were  divided  from  him,  and  are  not 
subject  to  the  damages  found  against  him.  It  was  adjudged  that 
he  was  not  discharged,  and  there  was  no  error.  This  case  is  of  great 
authority,  having  been  deliberately  decided  by  a  very  high  court.  It 
is  cited  as  authority,  by  Chief  Baron  Comyns,  in  his  Digest,  Plead.  X. 
6,  who  also  cites  Plead.  X.  3,  the  case  in  Salkeld,  as  one  in  which 
there  was  a  final  judgment  against  all  the  defendants.  The  reason 
of  the  thing  would  seem  entirely  in  favor  of  the  judgment  in  Hobart, 
and  it  stands  supported  by  a  much  earlier  case,  in  the  year  books, 
14  Edw.  IV. ;  Brooks,  abridg.  Tresp.  pL  331.  If  the  plaintiff  may,  in  any 
case,  recover  a  judgment  against  one  on  a  joint  action  against  two, 
who  sever  in  their  pleadings,  it  is  wholly  immaterial  to  the  regularity 

and  effect  of  that  judgment,  in  what  stage  of  the  cause  the 
[  *  80  ]   suit  has  ceased  to  be  *  prosecuted  against  the  other.     It  is 

sufficient  that  in  the  event  the  judgment  is  consistent  with 
the  general  principles  of  the  action.  K  a  nolle  prosequi  may  be  entered 
after  verdict,  and  before  judgment,  without  discharging  the  other  party, 
there  is  no  good  reason  why  it  may  not  be  done  after  judgment,  when 
there  has  been  no  'proceeding  which  binds  the  plaintiff  to  consum- 
mate a  judgment  against  the  party  whom  he  wishes  to  dismiss.  In 
each  case  the  judgment  upon  the  whole  record  is  consistent  with  the 
writ. 

The  result  of  this  examination  into  authorities  is,  that  there  is  no 
decision  exactly  in  point  to  the  present  case ;  that  there  is  no  distinc- 
tion between  entry  of  a  nolle  prosequi  before  and  the  entry  after  judg- 
ment, applicable  to  the  present  facts.  That  the  authorities,  and 
particularly  the  American,  proceed  upon  the  ground  that  the  question 
is  matter  of  practice,  to  be  decided  upon  considerations  of  policy  and 
convenience,  rather  than  matter  of  absolute  principle ;  and  that  there- 
fore this  court  is  left  at  full  liberty  to  entertain  such  a  decision  as  its 
own  notions  of  general  convenience  and  legal  analogies  would  lead 
it  to  adopt     We  are  of  opinion  that  where  the  defendants  sever  in 
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their  pleadings,  a  nolle  prosequi  ought  to  be  allowed.  It  is  a  practice 
which  violates  no  roles  of  pleading,  and  will  generally  subserve  the 
public  conveniience.  In  the  administration  of  justice,  matter  of  form 
not  absolutely  subjected  to  authority  may  well  yield  to  the  substan- 
tial purposes  of  justice. 

Johnson,  J.,  dissenting. 

The  facts  appearing  upon  the  records,  from  the  count,  pleas,  and 
replications,  are  these :  This  action  was  on  a  bond  given  for  the  faith- 
ful discharge  of  the  office  of  t]^e  cashier,  by  Philip  H.  Minor.  It  was 
joint  and  several.  The  defendants  craved  over  jointly,  and  pleaded 
performance,  to  which  the  plaintiff  replied. 

They  afterwards  had  leave  to  withdraw  the  joint  pleas ;  and  the 
four  securities  jointly  filed  various  pleas,  to  which  plaintiff  replied ; 
and  issue  being  taken,  proceeded  to  trial,  and  obtained  this  verdict. 

After  the  verdict,  the  prinqipal  to  the  bond  was  ruled  to  plead,  and 
he  then  files  a  variety  of  pleas,  similar  in  effect  to  those  pleaded  by  the 
securities.  The  court  then  gave  judgment  upon  the  verdict,  and  the 
plaintiff's  attorney  enters  this  nolle  prosequi ;  and  judgment  is  given 
for  the  principal,  on  the  bond.  That  the  plaintiffs  take  nothing  by 
their  bill,  but,  for  their  false  clamor,  be  in  mercy,  and  that  the  defend* 
ant  go  thereof,  without  day,  and  receive  his  costs. 

It  was  insisted  by  the  defendants  that,  in  this  state  of  the  plead- 
ings and  record,  the  plaintiffs  ought  not  to  have  had  judg- 
ment *  below ;  that  there  is  error,  and  the  judgment  should  [  *  81  ] 
be  reversed.  What  further  order  this  court  would  be  bound 
to  render  upon  a  reversal,  it  is  not  material  to  inquire.  I  readily 
assent  to  the  doctrine  that,  in  adjudicating  upon  questions  of  prac- 
tice, a  court  should  have  regard  to  public  convenience ;  but  it  would 
be  extending  this  principle  to  the  violation  of  its  own  spirit  and  in- 
tent, if  carried  to  the  extent  of  overturning  known  established  rules, 
both  of  law  and  practice. 

To  this  extent,  it  appears  to  me,  the  present  decision  goes ;  and 
that  this  judgment  cannot  be  affirmed  without  shaking  as  well  estab- 
lished principles  as  adjudged  cases,  and  opening  a  door  to  incon- 
veniences which  must  soon  compel  this  court  to  retrace  its  steps. 

The  judgment,  as  it  stands  below,  is  against  four  out  of  five  joint 
and  several  co-obligors ;  and  the  obligor  omitted,  or  rather  who  has 
judgment  in  his  favor,  is  the  cashier,  for  whose  good  cx>nduct  in 
office  the  other  three  became  bound.  Now,  this  judgment  is  either 
a  bar  to  a  future  suit  against  the  principal,  or  it  is  not  If  a  bar, 
then  the  record  exhibits  the  inconsistent  case  of  four  being  made 
liable  for  one,  who  was  not  liable  himself.     And  if  it  is  not  a  bari 
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then,  by  possibility,  it  may  be  establislied  by  the  yerdict  of  a  fortnre 
jury,  that  the  co-obligor,  for  whose  misfeasance  alone  these  defendants 
have  had  judgment  against  them,  had,  in  fact,  committed  no  mis- 
feasance. A  rule  of  practice  that  may  lead  to  such  consequences, 
cannot  rest  upon  public  convenience. 

Nor  is  it  more  easy  to  reconcile  it  to  principle.  No  authority  need 
be  cited  to  establish  that,  wherever  judgment  ought  to  have  been  ar- 
rested below,  this  court  is  bound  to  reverse  for  error.  Now,  this 
judgment  is  against  one  of  the  canons  of  the  law  of  contracts.  It 
was  at  the  option  of  the  plaintiff  whether  to  treat  the  bond  as  a  joint 
or  several  contract  He  has  elected  to  treat  it  as  joint;  and  must, 
therefore,  abide  by  the  law  of  joint  contracts,  as  to  both  right  and 
remedy ;  and,  upon  these,  when  under  seal,  it  is  an  invariable  role 
that  all  must  be  sued,  if  all  have  sealed  the  inslrament  and  are  in 
Ufe. 

It  is  true  that,  in  general,  the  non-joinder  of  co-obligon  must  be 
pleaded  in  abatement ;  but  it  would  be  oppressive  and  inconsistent 
to  apply  this  rule  to  a  case  in  which  it  was  impossible  to  plead  in 
abatement,  and  that  was  precisely  this  case ;  since  the  discharge  of 
the  principal  from  the  action  was  produced  by  the  act  of  the  plain- 
tiff, after  judgment,  at  a  time  when  it  was  impossible,  by  any  form 
of  pleadings,  for  the  defendants  to  avail  themselves  of  this  right  But 
this  case  comes  within  an  exception  to  the  general  rule  on  the  sub- 
ject of  pleas  in  abatement;  since,  by  the  plaintiff's  own 
[  *  82  ]  showing,  in  his  declaration  *  and  replication,  all  the  co-ob- 
ligors named  in  the  instrument  sealed  it,  and  were  in  life  at 
the  commencement  and  dose  of  the  suit 

This  distinction,  if  it  be  necessary  to  cite  authority  for  it,  clcariy 
appears  from  comparing  the  case  of  Rice  v.  Shute,  6  Bur.  2611,  witii 
the  case  of  Hermer  and  Moore,  noticed  in  the  report  of  tiiat  case.  In 
the  one  it  was  necessary  to  plead  in  abatement,  because  the  facts 
did  not  appear  on  record,  which  were  necessary  to  maintain  the  de- 
fence. In  the  other  the  judgment  was  arrested,  because  the  facts  of 
the  plaintiff's  own  showing  made  out  that  he  ought  not  to  have 
judgment ;  which  were,  all  had  sealed  the  instrument,  and  all  were 
alive.  It  cannot  be  questioned  that,  in  a  joint  contract  by  five,  where 
all  remain  equally  bound,  all  in  life,  and  all  within  reach  of  the 
process,  more  especially  where  they  have  been  all  actually  arrested, 
the  plaintiff  must  recover  against  all  or  none.  This  is  that  case; 
and  yet  the  plaintiff  is  allowed  here  to  take  judgment  against  fonr, 
and  discharge  the  fifth,  the  principal,  by  noUe  prosequi,  after  judg- 
ment 

It  cannot  be  doubted  that,  had  this  nolle  prosequi  been  entered  be- 
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fore  trial,  the  defemlaats  must  have  been  permitted  to  plead  it,  puis 
darrien  contimumcey  and  that  the  plea  must  have  been  sustained.  And, 
what  reason  is  there  fcnr  placing  them  in  a  worse  situation,  by  suffer- 
iiig  the  noUe  prosequi  to  be  entered  after  judgment?  It  is  said  they 
severed  in  pleading,  and  suffered  the  cause  to  go  to  trial  without  ob- 
jection. But,  was  it  in  the  power  of  these  defendants  to  compel 
their  co-obligors  to  join  them  in  pleading?  or,  if  the  plaintiff  choose 
to  proceed  erroneously  to  trial,  were  the  defendants  under  any  obliga^ 
tioQ  to  arrest  him  and  set  him  right?  It  was  his  own  folly  if  he 
ruled  them  to  trial,  or  consented  to  go  to  trial,  or  committed  any 
other  error  in  proceeding  to  judgment.  I  have  stated  it  to  be  not  in- 
dispensable, in  my  view  of  the  subject,  that  the  noUe  prosequi  should 
be  a  bar  in  this  case  to  a  new  suit  against  the  principal  The 
derangement  of  the  rights  and  liabilities  of  the  parties,  produced  by 
it,  appears  a  sufficient  objection  both  to  the  principle  and  practice. 
For,  certainly,  it  goes  to  enable  a  plaintiff  to  recover,  by  this  device, 
against  parties,  who  otherwise  could  have  defeated  Us  action  by 
soitably  pleading.  By  a  novel  practice,  as  it  relates  to  joint  con^ 
tracts,  he  is  here  permitted  to  evade  an  important  legal  principle. 
Bat,  if  this  noUe  prosequi  can  be  shown  to  be  a  bar  to  his  action 
against  the  principal  co-obligor,  it  would  seem  to  be  incontestable  that 
this  judgment  ought  to  be  reversed.  And  I  am  yet  to  learn  that,  in 
a  joint  action  in  contract  against  several,  a  nolle  prosequi^  as  to  the 
whole  action  against  one,  is  not  a  bar  as  to  him. 

*  The  cases  are  very  few  in  the  books,  in  which  the  effects     [  *  83  ] 
of  a  nolle  prosequi^  in  such  a  case,  has  been  tried  by  the 
oaly  sufficient  test  —  a  plea  in  bar,  to  a  suit  upon  the  same  oontraoti 
But,  as  far  as  they  have  gone,  they  maintain  the  bar. 

If  a  bar,  in  cases  in  which  the  suit  is  against  a  single  defendant, 
there  can  be  no  reason  assigned  why  it  should  not  be  a  bar  as  against 
one  of  the  several  defendants.  And  to  this  point,  Beecher's  casci 
reported  in  8  Coke,  58.     Croke,  James,  211,  is  direct  and  positive. 

That  was  a  suit  upon  a  bond,  and  the  judgment  there  is  nearly  in 
the  words  of  the  judgment  in  this  case.  On  a  second  action  upon 
the  same  contract,  this  was  held  to  be  a  bar ;  and  it  became  neces- 
sary to  remove  the  judgments,  by  a  writ  of  errc^,  for  some  technical 
informalities,  before  this  obligee  could  recover  in  the  original  con^ 
tract. 

It  is  true  that  Sergeant  Williams  has  said,  in  his  note  to  1  Saund. 
207  a,  ^  that  a  nolle  prosequi  is  now  held  to  be  no  bar  to  a  future 
action  for  the  same  cause,  except  in  those  cases  where,  from  the 
nature  of  the  action,  judgment  and  execution  against  one  is  a  satia* 
faction  of  all  the  damages  sustained  by  the  plaintiff" 
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And,  by  reference  to  the  next  page  of  his  note,  it  appears  that  the 
exception  here  introduced  is  intended  to  embrace  actions  for  torts; 
and,  therefore,  his  rule  is  intended  to  apply  to  actions  on  contracts. 

But,  the  authorities  he  cites  are  far  from  bearing  him  out  in  his 
doctrine.  The  case  of  Cooper  i?.  Tiffin,  3  T.  R.  611,  upon  which  he 
relies,  decides  nothing  but  a  question  of  costs ;  and  the  position  that 
a  nolle  prosequi  is  no  more  than  a  discontinuance,  and  the  party  may 
sue  again,  is  only  an  obiter  dictum^  in  case  where'  the  point  was  not 
presented. 

So,  also,  of  his  other  cases,  in  1  WilL  89.  The  £Eu^ts  did  not  raise 
the  question  on  the  effect  of  the  nolle  prosequi^  as  to  the  defendant 
who  was  discharged  by  it ;  and  the  judges,  in  considering  whether  the 
plaintiff  could  have  judgment  against  some  of  the  joint  contractors, 
where  the  other  was  discharged  by  bankruptcy,  expressly  decide  upon 
the  ground  that  he,  being  discharged  by  law,  leaving  the  other  boond 
for  the  debt,  produced  an  analogy  between  that  case  and  the  case  of 
a  suit  in  trespass,  where  one  only  might  be  sued  separately.  But  it 
is  said,  and  so  Sergeant  Williams  asserts,  ^^  that  the  true  nature  and 
extent  of  a  nolle  prosequi,  in  civil  cases,  was  not  accurately  defined 
and  ascertained  until  modem  times.'' 

My  own  opinion  is,  from  all  the  investigation  I  have  been  able  to 
make,  that  it  was  much  better  understood  in  former  times  than  it  is 
at  this  day.  That,  if  it  were  now  better  understood,  we 
[  •84  ]  should  perceive  fewer  of  those  inconsistencies  which  'are 
supposed  to  exist  in  the  decisions  on  this  subject.  Thus, 
Sergeant  WiUiams  has  mixed  up  the  cases  on  torts,  with  those  on 
contracts,  in  such  a  manner  as  could  only  produce  confrision.  To 
sustain  the  doctrine  that  a  nolle  prosequi,  in  an  action  of  debt,  is  a 
bar  to  another  suit  on  the  same  bond,  he  quotes  Green  v.  Charnock, 
Croke,  Eliz.  762,  which  was  trespass  quare  claUsum  fregit.  And  for 
other  cases  which,  he  says,  establishes  the  principle,  ^  that  a  nolk 
prosequi  is  not  of  the  nature  of  a  retraxit  or  a  release ;  but  an  agree- 
ment only,  not  to  proceed  as  to  some  of  the  defendants,  on  a  part  of 
the  suit"  Without  restricting  the  doctrine  to  any  class  of  cases,  he 
cites  a  string  of  authorities,  in  every  one  of  which  the  decisions  were 
in  actions  of  trespass  or  tort 
I  Yet,  it  cannot  be  contended  that  the  use  of  the  nolle  prosequi  in 

cases  of  tort,  in  which  the  defendants  may  be  joined  and  disjoined  at 
the  pleasure  of  the  plaintiff,  can  afford  precedent  or  authority  ioa  the 
use  of  it  in  cases  of  joint  contract;  in  which  the  law,  regaiding  the 
nature  of  the  contract  and  the  rights  of  the  parties,  imposes  on  the 
plaintiff  the  obligation  to  sue  them  jointly. 

To  me,  it  appears  that  there  is  abundant  authority  to  prove  that 
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the  nolle  prosequi,  though  entered  by  attorney,  with  the  judgment 
that  defendant  eat  sine  die,  has  the  effect  of  a  retraxit.  Lord  Coke 
certainly  places  them  on  the  same  foot,  both  in  his  Institutes,  1  Inst. 
139,  and  his  comment  upon  Beecher's  case,  8  Bep. ;  and  in  both 
instances  he  describes  the  nolle  prosequi  as  one  of  two  kinds  of 
retraxit,  appropriate  to  different  cases,  but  both  producing  a  bar. 
And  yet,  in  one  only  is  the  term  retraxit  introduced  into  the  entry 
of  judgment     See,  also,  2  Bolls  Abridg.  nolle  prosequi. 

In  Green  v.  Chamock,  Cro.  EHz.  762,  they  are  certainly  treated  as 
synonymous  and  equivalent  That  was  trespass,  quare  clausum 
fregit,  against  C.  and  S.  S.  made  default,  and  judgment  of  nil  dieU 
was  then  taken  against  him.  C.  pleaded  in  bar,  plaintiff  replied,  &c., 
and  judgment  in  demurrers  for  plaintiff  A  nolle  prosequi  was  then 
entered  against  S.,  and  writ  of  inquiry  and  judgment  against  C. 
And  the  case  proceeds:  "  Thereupon  they  brought  error,  and  the  error 
a^ssigned  was,  because  this  noUe  prosequi  is  against  one,  when  judg* 
ment  is  taken  against  both ;  being  that  a  retraxit  against  one  is  as 
^i3-Dng  as  a  release  against  the  one,  the  which  being  to  one  defendant, 
is  a  good  discharge  to  both.''  So,  again,  in  the  case  of  Dennis  v. 
Payn,  Cro.  Car.  551,  P.  and  P.  gave  their  joint  and  several  bond  to 
D.,  who  sued  the  one  severally,  and,  after  plea,  entered  a  retraxiL 
He  afterwards  brought  suit  upon  the  bond  against  the  other,  P.,  who 
plead  the  retraxit  to  the  first  in  bar.  There  was  no  ques- 
tion made  upon  its  being  a  bar,  either  direct  *  or  by  estop-  [  *  86  ] 
pel ;  as  to  the  obligor  first  sued,  it  is,  in  terms,  admitted. 
But  the  benefit  of  that  discharge  was  claimed  by  the  second  P.,  and 
on  this  the  judges  divided,  one  maintaining  that  its  effect  was  that 
of  a  release,  and  the  other,  that  of  an  estoppel,  only  to  be  taken  ad«. 
vantage  of  by  him,  in  whose  favor  it  was  entered;  and  Croke,  who 
held  it  to  be  an  estoppel,  identifies  it  with  a  nolle  prosequi,  by  ob- 
serving that  it  is  ^  qwisi  an  agreement  that  he  will  no  further  prose- 
cute; nan  vult  uUerius  prosequV^  So  that  both  admit  it  to  be  a 
bar  against  the  one  discharged.  So  in  Hobart,  70,  and  in  3  Kebble, 
332,  p.  31,  in  the  year  1674 ;  nolle  prosequi  and  retraxit  are  consid- 
ered as  synonymous.  So  in  Silley's  Practical  Register,  in  1719,  a 
nolle  prosequi  is  defined  thus:  <<  This  is,  that  the  plaintiff  will  pro- 
ceed no  further  in  his  action,  and  may  be  as  well  before  as  after  ver- 
dict ;  and  is  stronger  against  the  plaintiff  than  a  nonsuit,  for  a  non- 
suit is  a  default  for  non-appearance,  but  this  is  a  voluntary  acknowl- 
edgment that  he  hath  no  cause  of  action."     (Title,  Nolle  IVos.) 

So  Sergeant  Salkeld,  who  comes  down  in  the  time  of  Queen  Ann, 
refers  to  Beecher's  case  for  the  law  of  retraxit,  and  gives  the  defini- 
tion of  retraxit  in  the  words  of  the  entry  of  a  noUe  prosequi,  (Title,. 

VOL.  VJI.  40 
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^*rH.-^  $  SdL)  So  in  4  Wood,  87,  in  the  year  1691,  it  is  distiiictly 
^i^Q$«rrm«^  rAttt  an  entry  ^  of  a  venit  hie  in  curia,  etfatitur  hie  in  curia, 
^Tifi  s  jtMlgment  that  defendant  ecU  unde  sine  die^  is  equivalent  to  a 
•><fvj;^  At  what  period  a  different  idea  begun  to  prevail,  I  have 
}t^  b^^m  able  to  discover ;  certainly  I  can  find  no  adjudged  case  to 
snifport  it. 

la  the  case  of  Walsh  v.  Bishop,  in  Cro.  Car.  239,  343,  referred  to 
by  Sergeant  Williams,  as  introducing  a  different  doctrine,  is  directly 
against  him.  That  was  an  action  of  trespass  and  battery  against 
two ;  they  severed  in  pleading,  and  after  verdict  against  both,  a  nolle 
prosequi  was  entered  against  one,  and  the  other  moved  it  in  arrest  of 
judgment.  In  that  case,  it  is  admitted,  in  terms,  by  the  court,  that 
as  to  the  one,  the  nolle  prosequi  was  an  absolute  bar.  And  by  refer- 
ence to  the  same  case,  in  page  239,  it  will  be  seen  that  the  argument 
rested  upon  the  right  of  a  plaintiff  to  proceed  against  one  of  the 
several  defendants  in  trespass. 

.  If  this  plaintiff  ever  had  a  right  to  proceed  against  these  four  de- 
fendants in  originating  this  suit,  I  should  have  felt  no  doubt.  That 
is  the  case  in  trespass,  that  is  the  case  where  one  defendant  is  bank- 
rupt, or  an  infant,  or  pleads  ne  unques  executor ,  1  WilL  89;  3  Espin, 
76.  There  is  a  modem  book  of  practice  of  great  respectability,  (I 
mean  Sellon,  title,  Nolle  Prosequi,)  in  which  this  doctrine  is  summed 
up  to  my  entire  satisfaction.  The  form  of  the  entry  is  there  given 
in  words,  and  conforms  entirely  to  the  entry  in  this  case,  except  that 
the  words  are  here  added,  that  "  the  plaintiffs  take  nothing 
[  •86  ]  by  their  •  bill,  but  for  their  *  false  clamors  be  in  mercy;*" 
which  can,  at  least,  detract  nothing  from  the  effects  of  the 
judgment  Yet  it  is  there  laid  down,  as  the  law  of  his  day,  that 
such  a  judgment,  when  it  goes  to  the  whole  cause  of  action,  operates 
in  effect  as  a  retraxit.  The  judgment  in  this  case  goes  to  the  whole 
,  cause  of  action,  and,  as  between  the  plaintiff  and  the  cashier,  is  of 
the  same  effect  as  if  there  had  been  no  other  defendant  to  the  action. 
In  a  subsequent  part  of  the  article,  the  same  author  (Sellon)  recog- 
nizes the  distinction  between  cases  of  trespass  or  tort  and  cases  of 
contract ,  and  lays  down  the  rights  of  the  parties  in  each,  in  accord- 
ance with  the  views  I  entertain  on  the  subject,  to  wit :  that  if  the 
nolle  prosequi  be  entered,  so  as  to  produce  any  derangement  in  the 
rights^  of  the  defendant  to  deprive  them  of  a  legal  defence,  or  subject 
them  to  increased  difficulties  or  liabilities,  it  is  error. 

The  case  in  Maule  &  Selwyn,  which  was  supposed  to  have  over- 
ruled the  previous  decisions,  is  in  perfect  accordance  with  them ;  for, 
although  the  defendant  had  pleaded  non  assumpsit,  he  had  also 
pleaded  his  discharge  as  a  bankrupt.     On  the  contrary,  if  the  Ian- 
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gaage  of  the  court  in  that  case  be  consideied  as  affording  the  tme 
rationale  of  the  entry  of  the  nolle  prosequi,  it  would  be  fatal  to  the 
plaintiff  in  this  cause.  The  court  say  it  amounts  to  an  acknowl- 
edgment that  the  one  defendant  had  a  defence.  But  what  defence 
did  this  co-obligor  set  up,  that  the  other  defendants  ought  to  have  the 
benefit  of?  His  pleas  were,  in  terms,  those  which  had  been  pleaded 
by  these  co-obligors.  If  this  confession  of  plaintiffs  went  to  those 
pleas,  then  were  these  defendants  discharged,  since  they  could  not  be 
liable  if  he  was  not  guilty. 

It  is  a  question  of  no  importance  —  one  of  no  influence  upon  the 
law  of  the  case,  whether  a  nolle  prosequi  may  be  entered  before  or 
after  judgment,  or  when  it  may  be  entered,  otherwise  than  as  it 
affects  the  legal  relations  of  the  parties  and  the  rules  which  govern 
suits  at  law. 

And  here,  I  think,  I  may  very  confidently  maintain  that  in  no  case 
can  a  nolle  prosequi  be  legally  entered,  as  to  one  of  the  defendantSi 
unless  the  suit  might  originally  have  been  maintained  against  those 
who  remain ;  or,  unless  the  remaining  defendants  might  have  availed 
themselves  of  pleading  the  non-joinder  of  their  co-obligor,  if  tbeix 
rights  were  afiected  by  his  exclusion  from  the  action. 

In  the  first  class  are  comprised  all  actions  of  tort,  in  which  no 
prejudice  is  done  to  the  defendants,  since  their  co-defendant  need  not 
originally  have  been  made  a  party.  And  I  may  add,  also,  the  case 
of  bankrupts  and  infants,  both  of  whom,  when  jointHX>ntractars,  may 
be  admitted  as  defendants  upon  declaring  against  their  co- 
obligors,  according  to  the  truth  of  the  *  case.  They  may,  [  *  87  ] 
also,  without  prejudice  to  their  co-defendants,  be  discharged 
by  nolle  prosequi;  but  even  as  to  them,  it  seems  the  precedents 
imposed  a  restriction ;  for  it  is  not  permitted,  if  they  have  blended 
their  fate  with  that  of  their  co-defendants  by  joining  in  their  pleas. 
They  have,  then,  waived  their  privilege.  If  their  pleas  impart  no 
waiver  of  their  privilege,  the  right  of  the  plaintiff  to  his  nolle  prose- 
quij  as  to  them,  is  conceded ;  because  the  relations  of  the  parties  are 
not  altered,  nor  their  rights  in  any  way  prejudiced.  But  I  conceive 
the  nolle  prosequi  cannot  be  entered  at  any  point  of  time  when  it 
would  place  the  defendants  in  a  worse  situation  or  deprive  them  of 
any  advantage  of  making  their  defence. 

Surely,  the  precedents  for  entering  the  nolle  prosequi  after  judg- 
ment in  actions  of  trespass  against  some  defendants,  and  going  on 
to  levy  satisfaction  from  the  rest,  can  afford  no  precedent  here,  since 
it  is,  in  the  one  case,  what  the  law  enjoins ;  in  the  other,  what  it  for- 
bids. 

Nor  are  the  precedents  of  cases,  in  which  the  one  defendant  never 
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WG18  bound  or  is  discharged  by  operation  of  law,  without  discharging 
the  other,  any  better  authority.  In  all  these  cases,  the  relative  rights 
and  liabilities  of  the  parties  remain  the  same.  No  legal  absurdities 
can  ensue,  and  .no  more  is  given  against  them  by  the  judgment  than 
what  could  have  been  legally  claimed  of  them  by  the  action. 

There  is  one  curious  result  produced  by  this  decision,  which  is  not 
among  the  least  of  the  objections  to  rendering  a  judgment  for  the 
defendant  in  error.  It  cannot  be  contested,  and  the  whole  argument 
is  admitted,  that  if  the  discharge  of  the  principal  produce  a  bar  in 
his  favor,  this  judgment  should  be  reversed  for  error.  But  the  con- 
clusion, that  it  is  no  bar,  is  now  to  be  deduced  from  a  string  of  de- 
cisions, in  every  one  of  which  Sergeant  Williams  himself  admits  that 
no  recovery  could  be  had  against  the  defendant,  who  has  been  dis- 
charged by  the  nolle  prosequi.  It  is  true,  he  attributes  this  bar  to  the 
nature  of  the  action ;  but  this  is,  at  least,  acknowledging  that  the 
material  question,  in  the  trespass  cases,  never  could  arise  in  the 
present  case.  In  the  only  case,  however,  even  in  trespass,  in  which 
the  question  in  this  case  came  distinctly  before  the  court,  I  mean  the 
case  of  Green  v,  Charnock,  Croke,  Eliz.  762,  in  which  there  was  an 
interlocutory  judgment  against  S.,  and  judgment  pronounced  against 
C,  and  a  nolle  prosequi  as  to  S.,  it  was  adjudged  that  the  nolle 
prosequi  as  to  S.  was  a  release  to  him,  and  therefore  to  C. ;  and  the 
judgment  against  C.  was  reversed  in  error  brought,  and  yet  there 
they  did  not  join  in  the  pleading.  If,  in  the  present  case,  the  defend- 
ants had  all  pleaded,  whether  jointly  or  severally,  and  verdict  had 

been  for  the  one  defendant,  on  any  plea  to  the  merits,  it  is 
[  'SS  ]  clear  that,  •notwithstanding  a  verdict  had  passed  for  the 

plaintiff  against  the  remaining  four,  he  could  not  have  had 
judgment  1  Saund.  217.  And  the  distinction  between  the  actions 
of  debt  and  trespass,  on  this  point  has  been,  until  now,  considered  as 
known  and  established.  1  Plow.  66,  6;  8  Rep.  120,  133;  2  LiUy 
Ab.  210, 107.  Upon  the  whole,  I  am  very  dear  that  this  judgment 
ought  to  be  reversed,  and  judgment  below  entered  for  defendants. 

Judgment  affirmed^  with  costs. 

5  P.  641;  11  P.  86;  16  P.  303;  6H.  53;  9H.248;  17  H.  609;  19  H.  318- 


JosBPH  Pbarson  and  Robbrt  Y.  Brent,  Executors  of  Robert  Brent, 
deceased.  Plaintiffs  in  Error,  v.  The  Bank^  op  the  Mbtbopous, 
Defendants  in  Error. 

1  P.  89. 
Parol  evidence  is  admissible  to  prove  that  all  the  parties  to  a  negotiable  note  agreed  thai 
payment  should  be  demanded  of  the  maker  at  a  particular  bank,  the  note  being  silent  at 
•    to  the  place  of  payment  or 'demand. 
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Error  to  the  cixcait  court  for  the  District  of  Columbia,  in  an  action 
by  the  bank  as  indorsee  of  a  note  made  by  George  A.  Carroll,  pay- 
able to  and  indorsed  by  W.  Carroll  and  Robert  Brent,  for  (1,100,  in 
sixty  days,  and  negotiable  at  the  Bank  of  the  Metropolis.  The 
declaration  averred  a  demand  on  the  maker  at  the  bank. 

The  substance  of  the  exceptions  taken  by  the  defendants  below, 
appears  in  the  opinion  of  the  court 

Swafmsnd  Worthingion^  for  the  plaintifis. 

Key^  contra. 

•  MarshalL|  C.  J.,  delivered  the  opinion  of  the  court :  —     [  •  91  ] 

This  was  a  suit  brought  in  the  circuit  court  of  the  United 
States,  for  the  District  of  Columbia,  on  a  note  made  by  G.  A.  Car^ 
roll,  and  indorsed  by  William  Carroll  and  Robert  Brent,  the  testator 
of  the  plaintiffs  in  error,  and  made  negotiable  in  the   Bank  of  the 
Metropolis. 

The  declaration  set  out  the  note,  and  averred  a  demand  of  the 
same,  <<  at  the  Bank  of  the  Metropolis,"  where  the  said  note  was 
negotiable. 

At  the  trial,  the  plaintiffs  below  proved  that  the  accommodation 
given  by  the  bank  to  said  G.  A.  Carroll,  on  a  note  similarly  drawn 
and  indorsed  with  the  present,  was  given  by  the  bank  about  three 
years  before  the  date  of  the  note  on  which  this  suit  was  brought ;  and 
was  given  with  the  knowledge  of  the  indorsers  thereon,  and  in  con- 
sequence of  their  solicitation. 

For  the  purpose  of  showing  an  agreement  between  the  bank  and 
the  maker  of  the  note,  that  the  note  to  be  discounted,  and  those 
thereafter  to  be  made  for  its  renewal,  should  be  payable  at  the  Bank 
of  the  Metropolis,  and  there  demanded ;  the  bank  proved  by  parol 
testimony,  that^the  said  G.  A.  Carroll  did  not  reside  in  the  district 
after  the  winter  of  1817,  in  which  W.  Carroll  lived  in  Washington, 
but  resided  rft  Port  Tobacco,  in  Maryland,  about  twenty  miles  from 
the  city,  which  he  occasionally  visited ;  that  many  of  the  notes,  taken 
for  the  continuance  of  the  accommodation,  were  expressed  to  be  pay- 
able at  the  said  bank ;  and  that  all  the  notes  previous  to  that  on 
which  this  suit  was  brought,  were  there  demanded,  which  demand 
was  acquiesced  in  as .  sufficient,  and  subsequent  notes  given  in  re- 
newal of  those  so  demanded.  The  bank  also  proved  that  it  was  its 
custom,  in  all  cases  where  the  maker  was  a  non-resident,  to  require 
an  agreement  to  pay  such  notes  at  the  bank,  and  that  they  never 
would  have  agreed  to  discount  the  said  notes,  but  on  this  condition. 

40* 
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The  counsel  for  the  defendants  below  objected  to  this  testimony, 
but  the  court  permitted  it  to  go  to  the  jury.  The  counsel  for  the  de- 
fendants below  then  prayed  the  court  to  instruct  the  jury,  that  to 
enable  the  plaintiffs  to  sustain  their  action,  it  was  necessary  to  proye 
that  a  personal  demand  had  been  made  on  the  maker  of  the  note. 
The  court  refused  to  give  this  instruction ;  but  did  instmet 
[  •  92  ]  the  jury  that  if  they  *  should  be  satis&ed  from  the  evidence, 
that  it  was  agreed  by-all  the  parties,  whose  names  appear 
on  the  notes,  that  the  payment  should  be  demanded  at  the.  Bank  of 
the  Metropolis,  and  that  it  was  so  demanded,  then  a  personal  demand 
on  the  maker  was  not  necessary.  An  exception  was  taken  to  these 
opinions  of  the  court,  and  their  correctness  is  now  to  be  examined 

The  plaintiffs  in  error  contend  that  the  testimony  ought  not  to 
have  been  admitted,  because  it  is  an  attempt,  by  parol  proof,  to  vary 
a  written  instrument.  But  this  is  not  an  attempt  to  vary  a  written 
instrument  The  place  of  demand  is  not  expressed  on  the  face  of 
the  note,  and  the  necessity  of  a  demand  on  the  person,  when  the 
parties  are  silent,  is  an  inference  of  law,  which  is  drawn  only  when 
they  are  silent  A  parol  agreement  puts  an  end  to  this  inference, 
and  dispenses  with  a  personal  demand.  The  parties  consent  to  a 
demand,  at  a  stipulated  place,  instead  of  a  demand  on  the  person  of 
the  maker ;  and  this  does  not  alter  the  instrument,  so  far  as  it  goes, 
but  supplies  extrinsic  circumstances,  which  the  parties  are  at  liberty 
to  supply. 

No  demand  is  necessary  to  sustain  a  suit  against  the  maker.  His 
undertaking  is  unconditional,  but  the  indorser  undertakes  condi- 
tionally to  pay,  if  the  maker  does  not ;  and  this  imposes  on  the  bolder 
the  necessity  of  taking  the  proper  steps  to  obtain  payment  from 
the  maker.  This  contract  is  not  written,  but  is  implied.  It  is,  that 
due  diligence  to  obtain  payment  from  the  maker  shall  be  used.  When 
the  parties  agree  what  this  due  diligence  shall  be,  they  do  not  alter 
the  written  contract,  but  agree  upon  an  ext^nsic  circumstance,  and 
substitute  that  agreement  for  an  act  which  the  law  prescribes  only 
where  they  are  silent  We  think,  then,  that  there  was  no  error  in 
admitting  the  parol  evidence  which  was  offered  to  sustain  the  action. 

K  the  testimony  was  admissible,  there  is  no  error  in  the  instruction 
given  by  the  court  It  was,  that  if  the  jury  believed,  from  the  evi- 
dence, that  it  was  agreed  by  all  the  parties  that  the  demand  should 
be  made  at  the  Bank  of  the  Metropolis,  and  that  it  was  so  made, 
then  a  demand  of  the  maker  was  not  necessary. 

This  point  is,  we'  think,  involved  in  the  question  respecting  the 
admissibility  of  parol  testimony,  to  establish  the  agreement  Had 
the  note  purported  on  its  face  to  be  payable  at  the  Bank  of  the  Me- 
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tropolis,  that  express  agreement  would  nndoubtedly  have  dispensed 
with  a  personal  demand.  If  that  agreement  can  be  made  by  parol, 
(and  unless  it  can,  the  testimony  was  inadmissible,)  the  effect  of  the 
parol  contract  is  the  same  on  this  point  as  if  it  had  been  in 
writing.  The  only  *  inquiry  therefore  is,  whether  the  testi-  [  *  93  ] 
mony  was  sufficient  to  be  submitted  to  the  jury  for  the 
purpose  of  proving  the  agreement     We  think  it  was. 

The  circumstances  that  the  indorsers  were  themselves  active  in 
procuring  the  accommodation  for  the  maker  of  the  note;  that  the 
accommodation  had  been  continued  for  years  without  a  demand  on 
the  person  of  the  maker ;  that  it  was  the  invariable  usage  of  the  bank, 
when  the  maker  of  an  accommodation  note  resided  out  of  the  city, 
to  require,  as  the  condition  of  the  loan,  a  stipulation  that  a  demand 
at  the  bank  should  be  sufficient;  that  this  accommodation  would  not 
have  been  continued  after  the  removal  of  the  maker  out  of  ^e  city, 
bnt  on  this  condition;  that  the  note  purports,  on  its  face,  to  be  nego- 
tiable at  the  Bank  of  the  Metropolis ;  are  facts  from  which  the  jury 
might  justifiably  infer  the  agreement  of  the  parties  to  dispense  with 
a  demand  on  the  person  of  the  maker. 

A  Terdict  having  been  rendered  for  the  bank,  the  defendants  in  the 
court  below  filed  errors  in  arrest  of  judgment 

The  error  alleged  is,  that  the  first  count  in  the  declaration  neither 
charges  a  personal  demand  on  the  maker  of  the  note,  nor  excuses  the 
omission  to  make  such  demand.  The  declaration  certainly  does  not 
charge  a  demand  on  the  person  of  the  maker ;  but  this  was  not  nee- 
essary,  if  the  parties  had  Gigreed  that  a  demand  at  the  bank  should  be 
Bubstifnted  for  a  demand  on  the  maker. 

The  plaintiffs  in  error  contend,  that  the  agreement  is  not  alleged 
in  the  declaration,  and  we  admit  that  the  omission  to  make  this 
averment  would  be  fatal  In  that  event,  the  plaintiff  below  would 
have  shown  no  cause  of  action.  But  the  declaration  avers  a  demand 
of  the  note,  <<  at  the  Bank  of  the  Metropolis,''  where  the  sfaid  note  was 
payable.  The  note  is  set  out  in  the  declaration,  and  does  not  pur- 
port, on  its  face,  to  be  made  payable  at  the  bank.  But  the  averment 
in  the  declaration,  that  it  was  payable  there,  cannot  be  true,  unless 
there  was  an  agreement  of  the  parties  to  that  effect  It  is  an  aver- 
ment which  must  have  been  proved  at  the  trial,  or  the  plaintiff  below 
could  not  have  obtained  a  verdict  and  judgment 

After  a  verdict,  it  is,  we  think,  sufficient  to  sustain  the  judgment 

There  ds  no  error,  and  the  judgment  is  affirmed,  with  costs. 
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Philip  Hickie  and  others.  Heirs  and  Legal  Representatives  of 
James  Mather,  deceased,  Appellants,  v.  Alexander  B.  Starkb 
and  others.  Heirs  and  Legal  Representatives  of  Robert  Starke, 
deceased.  Appellees. 

1  P.  94. 

Under  the  25  th  section  of  the  Judiciary  Act,  though  a  treaty  or  act  of  congress  need  not  bo 
specially  pleaded,  the  record  must  show  a  complete  title  under  the  treaty  or  act  relied  on, 
and  that  the  court  below  decided  against  its  ralidity. 

The  case  is  stated  in  the  opinion  of  the  court. 

Living'stonf  for  the  plaintiffs. 

M^Duffie  and  Cooce^  contra. 

[  •  97  J       •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error,  to  a  decree  pronounced  in  the  court 
of  the  last  resort,  in  the  State  of  Mississippi,  directing  the  plaintiffs 
in  error  to  convey  to  the  defendants  a  certain  tract  of  land,  in  the 
said  proceedings  mentioned.     The  plaintiffs  in  error  allege  that  their 

title  was  secured  by  the  compact  entered  into  between  the 
[  •  98  ]    United  States  and  Georgia,  for  the  *  cession  of  the  country 

in  which  the  land  lies ;  and  that  this  decree  is  in  violation 
of  that  compact.  The  defendants  insist  that  the  compact  between 
the  United  States  and  Georgia  was  not  called  into  question ;  and 
that  the  25th  section  of  the  Judicial  Act,^  does  not  give  this  court 
jurisdiction  of  the  case. 

In  the  construction  of  that  section  the  court  has  never  required 
that  the  treaty  or  act  of  congress  under  which  the  party  claims,  who 
brings  the  final  judgment  of  a  state  court  into  review  before  this 
court,  should  have  been  pleaded  specially,  or  spread  on  the  record. 
But  it  has  always  been  deemed  essential  to  the  exercise  of  jurisdic- 
tion in  such  a  case,  that  the  record  should  show  a  complete  title 
under  the  treaty  or  act  of  congress,  and  that  the  judgment  of  the 
court  is  in  violation  of  that  treaty  or  act  The  condition  in  the  Ces- 
sion Act,  on  which  the  plaintiflls  in  error  rely,  is  in  these  words : 
"  That  all  persons  who,  on  the  27th  day  of  October,  1795,  were  actual 
settlers  within  the  territory  thus  ceded,  shall  be  confirmed  in  all  the 
grants  legally  and  fully  executed  prior  to  that  day,  by  the  former 
British  government  of  West  Florida,  or  by  the  government  of  Spain.'* 
The  plaintiffs  produce  a  grant,  legally  and  fully  executed ;  .but,  to 
bring  the  case  under  the  treaty,  they  must  also  prove  that  die  an- 
cestor or  person  under  whom  they  claim  was  an  actual  settler  on 

1  1  Stats,  at  Large,  85. 


JANUARY  TERM,   1828.  477 

United  States  v.  Saline  Bank  of  Virginia.    1  P. 

the  27th  October,  1795.  The  answer  asserts  that  the  warrant  of 
survey  issued  on  the  7th  day  of  February,  1793,  and  the  survey  made 
on  the  20th  July,  in  the  same  year,  when  possession  was  taken ;  and 
that  the  patent  issued  on  the  3d  April,  1794.  James  Williams  de- 
poses that  about  the  3d  December,  1795,  he  took  possession  of  the 
tract  of  land  in  dispute,  as  overseer  for  James  Mather  the  patentee, 
and  understood  from  him,  that  he  had  gone  to  Natchez  some  time 
before,  to  apply  for  land  in  the  part  of  the  country  where  the  tract  in 
controversy  lies.  This  is  the  testimony  furnished  by  the  record,  to 
prove  that  James  Mather,  the  grantee,  was  an  actual  settler,  accord- 
ing to  the  requisition  of  the  Cession  Act  of  Greorgia*  In  Henderson 
V.  Poindexter,  12  W.  530,  the  term  "  actual  settler,"  seems  to  have 
been  understood  as  synonymous  with  the  resident  of  the  country. 
That  case,  however,  did  not  require  that  the  precise  meaning  of  the 
term  should  be  fixed,  and  the  court  is  disposed  to  think  that  ^  settle- 
ment made  on  the  land  by  another  person,  who  cultivated  it  for  the 
proprietor,  would  be  sufficient;  though  the  proprietor  should  not 
re»de  in  person  on  the  estate,  or  within  the  territory.  Had  the  settle- 
ment proved  by  Williams,  been  made  at  the  day  required  by  the 
Cession  Act,  it  would,  we  think,  have  satisfied  the  requisition  of  that 
Act,  and  entitled  the  plaintiffs  in  error  to  the  benefit  of  the 
condition.  But  it  was  not  made  until  the  3d  of  •December,  [  *  99  ] 
1795.  We  think,  then,  that  the  plaintiffs  in  error  have  failed 
to  prove  that  the  person  under  whom  they  claim  was  an  actual 
settier  on  the  27th  day  of  October,  1795 ;  and  that  the  court  has  no 
jurisdiction  of  the  cause. 

The  writ  of  error  dismissed,  it  not  appearing  that  this  court  has 
jurisdiction  of  the  cause. 

10  P.  368  ;  16  H.  494. 


The  United   States,  Appellants,  f;.  The   Saline  Bank  of  Vir- 
ginia, John  Webster,  and  others.  Appellees. 

1  P.  100. 

A  bill  in  equity  for  discovery  and  to  charge  the  defendants  with  the  payment  of  certain  bills 
issued  by  a  voluntary  banking  association  of  which  they  were  members,  such  associations 
being  prohibited  under  penalties  by  the  law  of  the  State  where  the  bnsiness  was  carried  on, 
cannot  be  maintained. 

Appeal  from  a  decree  of  the  district  court  of  the  United  States  for 
the  western  district  of  Virginia,  dismissing  a  bill  in  equity  filed  by 
the  United  States  against  Webster,  as  cashier,  and  others  as  mem- 
bers of  an  unincorporated  banking  association,  called  the  Saline 
Bank  of  Virginia.     The  bill  stated  that  the  association  issued  bills 
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as  currency ;  that  some  of  these  bills  came  into  the  Ireasniy  of  the 
United  States  in  payment  of  public  dues ;  that  payment  had  been 
demanded  and  refused,  and  it  prays  an  account  of  the  funds  of  the 
company  and  their  application  to  the  redemption  of  these  bills,  and 
also  that  the  property  of  the  individual  members  of  the  company 
may  be  decreed  to  be  liable,  and  may  be  applied  to  make  good  any 
deficiency. 

The  defendants  pleaded,  in  substance,  that  the  emission  of  these 
bills  took  place  within  the  State  of  Virginia,  by  the  law  whereof 
penalties  were  inflicted  for  such  emission,  &c.,  and  prayed  judgment 
whether  they  should  be  held  to  answer. 

The  case  was  submitted,  without  argument,  by  the  AUontej^ 
Oeneraly  Webster j  and  Dodridge* 

[  •  104  ]       •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  a  bill  in  equity  for  a  discovery  and  relief.  The 
defendants  set  up  a  plea  in  bar,  alleging  that  the  discovery  would 
subject  them  to  penalties  under  the  statute  of  Virginia. 

The  court  below  decided  in  favor  of  the  validity  of  the  plea,  and 
dismissed  the  bilL 

It  is  apparent  that,  in  every  step  of  the  suit,  the  facts  required  to  be 
discovered,  in  support  of  this  suit,  would  expose  the  parties  to  danger. 
The  rule  clearly  is,  that  a  party  is  not  bound  to  make  any  discoveiy 
which  would  expose  him  to  penalties,  and  this  case  falls  within  it 

The  decree  of  the  court  below  is,  therefore,  affirmed. 


Daniel  Rhea  and  others,  Appellants,  v,  Daniel  Rhenner,  Appellee. 

1  P.  105. 

Though  tifeme  covert^  abandoned  by  her  husband,  may  contract  debts  dAKfememde^  she  can* 
not,  under  the  law  of  Maryland,  convey  her  lands  by  her  separate  deed. 

The  case  is  stated  in  the  opinion  of  the  court. 

(hxe^  for  the  appellants. 

Key^  contra. 

[  ^  106  ]      *  DuvALL,  J.,  delivered  the  opinion  of  the  court 

This  case  is  brought  up,  by  appeal,  firom  the  circuit  court 
for  the  District  of  Columbia,  and  county  of  Washington,  sitting  io 
equity. 
The  appellee,  who  was  complainant,  in  the  court  below,  filed  his 
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bill  in  equity,  in  the  year  1822,  in  the  circoit  court  against  Daniel 
Rhea,  and  Elizabeth  his  wife,  and  William  Erskine  an  infant  son 
of  said  Elizabeth.  The  bill  alleges  that  Elizabeth  Rhea,  formerly 
Erskine,  was  indebted  to  the  complainant  in  the  sum  of  $300  for 
goods  sold  and  delivered;  that  being  pressed  for  payment,  she,  with 
the  defendant  Rhea,  with  whom  she  then  lived,  agreed  that  if  allowed 
further  time  they  would  secure  the  debt,  by  conveying  to  Rhenner  a 
lot  of  ground.  No.  165,  in  Beatty  and  Hawkins's  addition  to  Geoige- 
town  ;  which  was  the  property  of  said  Elizabeth,  and  which  had  been 
conveyed  to  her  by  the  name  of  Elizabeth  Erskine. 

That  Rhea,  together  with  the  said  Elizabeth,  by  their  deed 
*  bearing  date  May  13, 1819,  conveyed  to  the  complainant  [  *  107  ] 
the  lot  of  ground  before  mentioned,  for  the  purpose  of  secur- 
ing the  debt,  with  interest ;  and  stipulated  that  if  the  debt  was  not 
paid  in  two  years  it  should  be  held  in  trust,  witii  dower  to  sell  the 
same,  and  apply  the  proceeds,  jScc 

The  bill  ftirther  states  that  the  said  Daniel  and  Elizabeth,  a  few 
days  before  the  date  of  the  deed  to  the  complainant,  namely,  on  the 
tenth  of  May,  1819,  but  after  the  agreement  to  convey  to  the  com- 
plainant, fraudulently  conveyed  the  same  premises  to  the  defendant| 
Erskine,  an  infant  son  of  said  Elizabeth,  in  fee,  in  consideration  of 
natural  love  and  affection ;  that  he,  the  said  Rhenner,  had  at  a  con- 
siderable expense,  at  the  request  and  with  the  knowledge  and  appro- 
bation of  the  defendants,  erected  improvements  on  the  lot,  and  put  a 
tenant  in  possession  of  the  same ;  but  that  the  defendant,  by  collu- 
sion, soon  after  obtained  possession  of  the  same,  and  still  keeps  it, 
claiming  to  hold  it  under  the  deed  to  the  infant  The  bill  concludes 
with  praying  that  the  deed  to  William  Erskine  may  be  declared 
void,  and  that  the  property  may  be  sold  to  pay  his  claim^  &c. 

The  defendant  Daniel  Rhea,  in  his  answer,  admits  that  his  wife, 
before  his  intermarriage  vrith  her,  namely,  in  May,  1819,  was  the  wife 
of  one  Robert  Erskine,  and  was  engaged  in  carrying"  on  business  for 
herself;  that  he  did  agree  to  join,  and  did  join  her,  in  the  conveyance 
to  the  complainant,  and  in  that  to  her  son ;  that  he  had  no  title  or 
interest  in  the  premises ;  that  the  property  belonged,  in  May,  1819,  to 
EUzabeth  Erskine,  who  was  a  married  woman,  and  he  denies  all  the 
other  allegations  in  the  bill. 

Elizabeth  Rhea,  in  her  answer,  avers  that  she  vms  married  to 
Robert  Erskine  in  January,  1812;  that  after  her  marriage,  in  the 
absence  of  her  husband,  one  Adam  Mayne  conveyed  to  her  the 
premises  mentioned  in  the  bill  of  complcdnt,  the  deed  bears  date  on 
the  7th  of  April,  1817 ;  that  her  husband  Erskine,  left  her  in  the  year 
1814^  and  she  believed  he  was  alive  in  May,  1819,  and  that'she  was 
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not  at  that  time  the  wife  of  Daniel  Rhea;  that  in  July,  1821,  Eirskine 
having  then  been  beyond  seas  more  than  seven  years,  she  married 
Daniel  Rhea,  having  received  no  support  from  her  former  husband, 
since  he  left  her. 

The*  answer  of  the  infant  is  put  in  by  his  guardian,  in  the  usoal 
form,  submitting  to  the  protection  of  the  court,  without  admitting  or 
denying  any  of  the  facts  alleged  in  the  bill. 

In  this  state  of  the  proceedings,  the  court  decreed  a  sale  of  the  lot 
before  mentioned,  for  payment  of  the  claim  of  the  complainant ;  and 
appointed  a  trustee  to  make  the  sale,  under  the  terms  prescribed  in 
the  decree,  reserving  the  claim  of  the  complainant  for  proof 
[  •  108  ]  on  it,  and  further  order.  Prom  this  decree,  *  there  was  an 
appeal,  and  the  cause  is  now  before  this  court  for  their 
decision.  The  question  submitted  by  the  arguments  of  the  counsel 
is,  whether  the  contracts  and  engagements  of  Elizabeth  Rhea,  made 
in  the  absence  of  her  first  husband,  and  prior  to  her  marriage  witii 
the  defendant,  Rhea,  are  obligp^tory,  and  to  what  extent  a  woman, 
who  has  been  abandoned  by  her  husband,  may  contract  debts  for 
which  she  is  personally  liable. 

The  law  seems  to  be  setUed  that  when  the  wife  is  left  without 
maintenance  or  support  by  the  husband,  has  traded  as  a  feme  sole^ 
and  has  obtained  credit  as  such,  she  ought  to  be  liable  for  her  debts. 
And  the  law  is  the  same  whether  the  husband  is  banished  for  his 
crimes  or  has  voluntarily  abandoned  the  wife.  It  is  for  the  benefit 
ofihefeme  covert^  that  she  should  be  answerable  for  her  debts,  and 
liable  to  an  action  in  such  a  case ;  otherwise  she  could  not  obtain 
credit,  and  would  have  no  means  of  gaining  a  livelihood.  A  decision 
to  this  effect,  by  the  court  of  common  pleas,  in  England,  is  reported 
in  1  Bos.  &  Pull.  359.  In  delivering  the  opinions  of  the  court,  Mr. 
Justice  Buller  refers  to  the  case  of  Lady  Belknap,  whose  husband 
was  exiled.  She  was  permitted  to  sue  in  her  own  name.  The 
husband  of  Lady  Sandys  was  banished  by  act  of  parliament  during 
life,  and  it  was  decreed,  in  her  case,  that  she  might  in  all  things  act 
as  2ifeme  sole,  and  as  if  her  husband  was  dead ;  and  that  the  neces- 
sity of  the  case  required  she  should  have  such  power,  1  Vernon,  104. 
And  the  same  reason  applying  where  the  husband  had  abjured  the 
i  realm,  the  wife,  in  that  case,  was  allowed  to  sue  as  a  widow  for  her 

dower.  In  such  case,  she  has  been  permitted  to  alien  her  land 
without  her  husband,*  and  is  exempted  from  the  disabilities  of  cove^ 
ture.  It  has  been  uniformly  considered  that  banishment,  or  abjura- 
tion, is  a  civil  death  of  the  husband.  In  the  case  of  Deborah  Oregoiy 
V.  Paul,  executor  of  Warburton,  reported  in  the  15th  volume  of  Mass. 
Rep.  31,  all  these  cases  are  reviewed  by  the  supreme  judicial  cooit 


JANUARY  TERM,  1828.  'A81 

GoTernor  of  Georgia  v.  Madraso.    1  P. 


of  Massachasetts,  and  the  law  recognized.  In  the  case  under  con- 
sideration, there  was  a  voluntary  abandonment  of  the  wife,  by  the 
husband,  without  having  furnished  her  with  the  means  of  support. 
In  his  absence,  she  traded  and  dealt  «as  a  feme  sole^  and  is  liable  for 
her  debts.  When  the  deed  for  the  lot  aforementioned  was  executed, 
her  husband  had  been  absent  five  years  only,  she  continued  under  a 
coverture,  and  was  the  wife  of  Robert  Erskine,  her  first  husband. 
There  is  no  evidence  that  she  was,  at  that  time,  married  to  Daniel 
Rhea,  and  if  the  marriage  had  been  proved,  it  would  have  been  illegal 
and  unavailing.  A  feme  covertj  who  has  been  abandoned  by  her 
husband,  is  not  permitted  to  marry  a  second  time,  with 
impunity,  until  her  husband  shall  have  been  absent  *  seven  [  *  109  ] 
years,  and  shaU  not  have  been  heard  of  during  that  time. 
But  by  the  laws  of  Maryland,  which  must  govern  in  this  case,  a 
married  woman  cannot  dispose  of  real  property  without  the  consent 
of  her  husband  ;  nor  can  she  execute  a  good  and  valid  deed,  to  pass 
real  estate,  unless  he  shall  join  her  in  the  deed. 

The  separate  examination,  and  other  solemnities  required  by  law, 
are  indispensable,  and  must  not  be  omitted.  The  deeds  executed  by 
her  and  Daniel  Rhea,  in  May,  1819,  are  therefore  inoperative  and  void. 

The  circuit  court  decreed,  in  this  case,  upon  the  bill  annexed,  and 
exhibits,  without  further  testimony.  They  do  not,  in  themselves, 
contain  sufficient  matter  for  a  decree. 

It  does  not  appear  that  any  evidence  was  taken  on  commission  or 
otherwise,  to  establish  or  disprove  the  material  allegations  in  their  bill 

The  record  being  thus  defective,  this  court  cannot  make  a  final 
decision.  The  decree  of  the  circuit  court  is  reversed,  and  the  record 
remanded  for  further  proceedings. 


Sundry  African  Slaves,  The  Governor  op  Georgia,  Claimant, 
Appellant,  v.  Juan  Madrazo.  The  Governor  op  Georgia,  Ap- 
pellant, V.  Sundry  African    Slaves,  Juan  Madrazo,  Claimant. 

1  P.  no. 

Where  the  chief  magistrate  of  a  State  is  sued,  not  bj  his  name,  bat  in  his  official  character, 
and  the.  claim  is  made  upon  him  solelj  by  reason  of  his  holding  the  office  of  governor, 
and  no  decree  could  bo  niade  against  him  personally,  the  State  must  be  considered  as  tht 
real  party  on  the  record. 

The  case  is  stated  in  the  opinion  of  the  court 
Berrien,  for  the  State  of  Greorgia. 

Wildej  for  Madrazo. 
vol.  VII.  41 
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[  *  118  ]       *  Marshall,  C.  J.,  delivered  the  opinion  of  the  oonrt 

Some  time  in  the  year  1817,  Juan  Madrazo,  a  Spaniard, 
residing  in  the  Island  of  Cuba,  engaged  in  the  slave-trade,  fitted  out 
a  vessel  for  the  coast  of  Africa,  which  procured  a  cargo  of  Afineans; 
and  on  its  return,  in  the  autumn  of  1817,  was  captured  by  a  privateer 
sail,  under  the  flag  of  one  of  the  governments  of  Spanish  America, 
and  carried  into  Amelia  Island,  where  the  vessel  and  cargo  were 
condemned  by  a  tribunal,  established  by  Aury,  the  authority  of 
which  has  not  been  acknowledged  in  this  country.  The  AMcans 
were  purchased  by  William  Bowen,  and  were  conducted 
[  *  119  ]  into  the  Creek  nation ;  *  within  the  limits  of  the  State  of 
Georgia,  where  they  were  seized  by  AT  Queen  M'Intosh,  a 
revenue  officer,  at  Darien,  in  Georgia,  early  in  January,  1818,  under 
the  act  of  1807,^  which  prohibits  the  importation  or  bringing  into  the 
United  States,  of  any  negro,  mulatto,  or  person  of  color.  This  act 
annuls  the  title  of  the  importer,  or  any  person  claiming  under  him, 
to  such  negro,  mulatto,  or  person  of  color,  and  declares  that  such 
persons  "  shall  remain  subject  to  any  regulation,  not  contravening 
the  provisions  of  this  act,  which  the  legislatures  of  the  several  States 
or  territories  at  any  time  hereafter  may  make  for  disposing  of  such 
negro,  mulatto,  or  person  of  color.*^ 

In  December,  1817,  the  legislature  of  Georgia  passed  an  act  which 
empowered  the  governor  to  appoint  some  fit  and  proper  person  to 
proceed  to  all  such  ports  and  places  within  this  State  as  have,  or  may 
have,  or  may  hereafter  hold,  any  negroes,  mulattoes,  or  persons  of 
color  as  have  been  or  may  hereafter  be  seized  or  condemned  under 
the  above-recited  act  of  congress,  and  who  may  be  subject  to  the 
control  of  this  State ;  and  the  person  so  appointed  shall  have  ML 
power  and  authority  to  receive  all  such  negroes,  mulattoes,  or  per> 
sons  of  color,  and  to  convey  the  same  to  Milledgeville,  and  place 
them  under  the  immediate  control  of  the  executive  of  this  State. 

The  second  section  authorizes  the  governor  to  sell  such  negroes, 
mulattoes,  or  persons  of  color,  in  such  manner  as  he  may  think  most 
advantageous  to  the  State. 

The  third  directs  that  they  may  be  delivered  up  to  the  Colonization 
Society,  on  certain  conditions  therein  expressed ;  provided  the  appU- 
cation  be  made  before  the  sale. 

Under  this  act,  the  Afiicans  brought  in  by  William  Bowen,  were 
delivered  up  to  the  governor  of  Georgia,  who  sold  the  greater  nnm- 
ber  of  them  and  paid  the  proceeds,  amounting  to  $38,000,  into  the 
treasury  of  the  State.  The  Colonization  Society  applied  for  those 
remaining  unsold,  amounting  to  rather  more  than  twenty,  and  offered 
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to  comply  with  the  conditions  prescribed  in  the  act  of  Decembetj 
1817. 

In  May,  ISSO,  the  governor  of  Greorgia  filed  an  information  in  the 
district  court  of  Georgia,  stating  the  violation  of  the  act  of  con* 
gress;  that  the  AMcans  were  placed  under  the  immediate  con- 
trol of  the  execative  of  the  State,  where  they  awaited  the  decree 
of  the  court  He  states  the  application  made  on  the  part  of 
the  Colonization  Society,  with  which  he  is  desirous  of  complying, 
as  soon  as  he  shall  be  authorized  to  do  so  by  the  decree  of  the 
court 

In  November,  1820,  William  Bowen  filed  his  claim  to  the  said 
Africans,  alleging  that  they  were  his  property ;  that  they 
*  had  not  been  brought  into  the  United  States  in  violation  [  *  120  ] 
of  the  act  of  congress,  but  were  seized  while  passing  through 
the  Creek  nation,  on  their  way  to  West  Florida. 

In  February,  1821,  Juan  Madrazo  filed  his  libel,  alleging  that  the 
Africans  were  his  property ;  that,  on  the  return  voyage  from  Africa, 
they  were  captured  by  the  privateer  Successor,  commanded  by  an 
American,  and  fitted  out  in  an  American  port ;  that  the  vessel  and 
cargo  were  carried  into  Amelia  Island,  and  condemned  by  an  un- 
authorized tribunal ;  after  which  they  were  brought  by  the  purchaser 
into  the  Creek  nation,  where  they  were  seized  by  an  officer  of  the 
United  States,  brought  into  the  limits  of  the  district  of  Georgia,  and 
delivered  over  to  the  government  of  that  State,  in  pursuance  of  an 
act  of  the  general  assembly,  carrying  into  effect  an  act  of  congress, 
in  that  case  made  and  provided.  That  a  part  of  the  slaves  were 
Bold,  and  the  proceeds,  amounting  to  $38,000,  or  more,  pcdd  into 
the  treasury  of  the  State;  and  that  the  residue,  amounting  to  twenty* 
seven  or  thirty,  remain  under  the  control  of  the  governor. 

The  libel  denies  that  the  laws  of  the  United  States  have  been 
violated,  and  prays  that  admiralty  process  may  issue  to  take  possei^ 
sion  of  the  slaves  remaining  under  the  control  of  the  governor  of 
Georgia ;  and  that  the  governor  and  all  others  concerned  should  be 
cited  to  show  cause  why  the  said  slaves  should  not  be  restored  to 
Juan  Madrazo,  and  the  proceeds  of  those  which  had  been  sold  paid 
over  to  him. 

Upon  this  libel,  a  monition  was  issued  to  the  governor  of  Georgia, 
who  appeared  and  filed  a  claim  on  behalf  of  the  State ;  in  which  he 
says  that  the  slaves  were  brought  into  the  State  in  violation  of  the 
act  of  congress,  and  that  they  were  taken  into  the  possession  of  the 
executive  of  the  State  in  pursuance  of  the  act  of  the  state  legisla* 
tore,  enacted  to  carry  the  act  of  congress  into  effect  That  a  num« 
W  of  the  said  slaves  have  been  sold,  and  the  proceeds  paid  into  the 
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treasury,  where  they  have  become  a  part  of  the  funds  of  the  State, 
not  subject  to  his  control  or  to  the  control  of  the  treasurer.  That 
the  residue  of  the  said  slaves,  who  remain  unsold,  have  been  de- 
manded,  under  the  law,  by  the  Colonization  Society. 

Process  was  also  issued  against  the  Africans,  but  was  not  executed. 
The  two  causes  came  on  together,  and  the  district  court  dismissed 
the  claim  of  Bowen,  and  also  dismissed  the  libel  of  Madrazo,  and 
directed  that  the  slaves  remaining  unsold  should  be  delivered  by  the 
marshal  to  the  governor  of  the  State,  and  that  the  proceeds  of  those 
sold  should  remain  in  the  treasury. 

Both  Bowen  and  Madrazo  appealed  to  the  circuit  court 

At  the  hearing  in  the  circuit  court,  the  sentence,  dismiss- 
[  •121  ]  ing  'the  claim  of  Bowen,  was  aflSurmed.  That  dismissing 
the  libel  of  Madrazo  was  reversed,  and  a  decree  was  made 
that  the  slaves  remaining  unsold  should  be  delivered  to  him  on  his 
giving  security  to  transport  them  out  of  the  United  States ;  and  fur- 
ther, that  the  proceeds  of  those  which  were  sold  should  be  paid  to 
him.  From  this  decree  the  governor  of  Greorgia  and  William  Bowen 
have  appealed  to  this  court 

A  question,  preliminarily  to  the  examination  of  the  title  to  the 
Africans,  which  were  the  subject  of  these  suits,  and  to  the  proceeds 
of  those  which  were  sold,  has  been  made  by  the  counsel  for  the 
State  of  Georgia.  He  contends  that  this  is  essentially,  and  in  form, 
a  suit  against  the  State  of  Georgia ;  and  therefore  was  not  cogniza- 
ble  in  the  district  court  of  the  United  States. 

The  process  which  issued  from  the  court  of  admiralty  not  having 
been  executed,  the  res  was  never  in  possession  of  that  court  The 
libel  of  Madrazo,  therefore,  was  not  a  proceeding  against  the  thing, 
but  a  proceeding  against  the  person  for  the  thing.  This  appeal  car- 
ried the  cause  into  the  circuit  court,  as  it  existed  in  the  district  coort, 
when  the  decree  was  pronounced.  It  was  a  libel  demanding  per- 
sonally, from  the  governor  of  Greorgia,  the  Africans  remaining  unsold, 
and  the  proceeds  of  those  that  were  sold,  which  proceeds  had  been 
paid  into  the  treasury. 

Pending  this  appeal,  the  governor  filed  a  paper  in  the  nature  of  a 
stipulation,  consenting  to  hold  the  Africans  claimed  by  the  libel  of 
Madrazo,  subject  to  the  decree  of  the  circuit  court,  if  it  should  be 
determined  that  the  claim  in  the  circuit  court  had  priority  to  sundry 
executions,  levied  on  them  by  the  sheriff  of  Baldwin  county.  Had 
this  paper  been  filed  in  the  district  court,  it  would  have  been  a  sab- 
stitute  for  the  Africans  themselves ;  and  would,  according  to  the 
course  of  the  admiralty,  have  enabled  that  court  to  proceed  in  like 
manner  as  if  its  process  had  been  served  upon  them.     The  libel 
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would  then  have  been  in  rem.     C!ould  this  paper,  when  filed  in  the 
circuit  court,  produce  the  same  effect  on  the  cause  ? 

We  think  it  could  not. 

The  paper  in  nature  of  a  stipulation  is  a  mere  substitute  for  the 
process  of  the  court,  and  cannot,  we  think,  be  resorted  to  where  the 
process  itself  could  not  be  issued  according  to  law.  The  proceiss 
could  not  issue  legally  in  this  case,  because  it  would  be  the  exercise 
of  original  jurisdiction  in  admiralty ;  which  the  circuit  court  does 
not  possess. 

This  cause  therefore  remained  in  its  character  a  libel  against  the 
person  of  the  governor  of  Georgia,  for  the  Africans  in  his  posses- 
sion as  governor,  and  for  the  proceeds  in  the  treasury,  of 
•  those  which  had  been  sold.     Could  the  district  court  exer-  [  *  122  ] 
cise  jurisdiction  in  such  a  cause  ? 

Previous  to  the  adoption  of  the  11th  amendment  to  the  constitu- 
tion, it  was  determined  that  the  judicial  power  of  the  United  States 
extended  to  a  case  in  which  a  State  was  a  party  defendant.  This 
principle  was  settled  in  the  case  of  Chisholm  v,  Greorgia,  2  Dal.  419. 
In  that  case,  the  State  appears  to  have  been  nominally  a  party  on 
the  record.  In  the  case  of  Hollingsworth  v,  Virginia,  also,  in  3  Dal. 
378,  the  State  was  nominally  a  party  on  the  record.  In  the  case  of 
Georgia  v.  Brailsford,  2  Dal.  402,  the  bill  was  filed  by  his  excellency 
Edward  Telfair,  Esq.,  governor  and  commander-in-chief,  in  and  over 
the  State  of  Greorgia,  in  behalf  of  the  said  State.  No  objection  was 
made  to  the  jurisdiction  of  the  court,  and  the  case  was  considered 
as  one  in  which  the  supreme  court  had  original  jurisdiction,  because 
a  State  was  a  party.  In  the  case  of  New  York  v.  Connecticut,  4 
DaL  3,  both  the  States  were  nominally  parties  on  the  record.  No 
question  was  raised  in  any  of  the  cases  respecting  the  style  in  which 
a  State  should  sue  or  be  sued ;  and  the  presumption  is  that  the 
actions  were  admitted  to  be  properly  brought.  In  the  case  of 
Georgia  v.  Brailsford,  the  action  is  not  in  the  name  of  the  State, 
but  it  is  brought  by  its  chief  magistrate  in  behalf  of  the  State.  The 
bill  itself  avows  that  the  State  is  the  actor,  by  its  governor. 

There  is,  however,  no  case  in  which  a  State  has  been  sued  without 
making  it  nominally  a  defendant 

Fowler  et  aL  v.  Lindsey  et  oL^  3  Dal.  411,  was  a  case  in  which  an. 
attempt  was  made  to  restrain  proceedings  in  a  cause  depending  in  a 
circuit  court ;  on  the  allegation  that  a  controversy  respecting  soil  and 
jurisdiction  of  two  States,  had  occurred  in  it. 

The  court  determined  that  a  State,  not  being  a  party  on  the 
record,  nor  directly  interested,  the  circuit  court  ought  to  proceed  in 
it.    In  the  United  States  v.  Peters,  the  court  laid  down  the  principle, 

41* 
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that  although  the  claims  of  a  State  may  be  ultimately  affected 
by  the  decision  of  a  cause,  yet  if  the  State  be  not  necessarily  a 
defendant,  the  courts  of  the  United  States  are  bound  to  exercise 
jurisdiction. 

In  the  case  of  Osborne  v.  The  Bank  of  the  United  States,  9  W 
738,  this  question  was  brought  more  directly  before  the  court  It 
was  argued  with  equal  zeal  and  talent,  and  decided  on  great  delib- 
eration. In  that  case,  the  auditor  and  treasurer  of  the  State  were 
defendants,  and  the  title  of  the  State  itself  to  the  subject  in  contest 
was  asserted.  In  that  case  the  court  said :  '^  It  may,  we  think,  be 
laid  down  as  a  rule  which  admits  of  no  exception,  that  in  aU  cases 
where  jurisdiction  depends  on  the  party,  it  is  the  party 
[  •  12o  ]  named  in  the  record.''  The  court  added  :  *  "  The  State  not 
being  a  party  on  the  record,  and  the  court  having  jurisdic- 
tion over  those  who  are  parties  on  the  record,  the  true  question  is 
not  one  of  jurisdiction,  but  whether,  in  the  exercise  of  its  jurisdic- 
tion, the  court  ought  to  make  a  decree  against  the  defendants; 
whether  they  are  to  be  considered  as  having  a  real  interest,  or  as 
being  only  nominal  parties." 

The  information  of  the  governor  of  Georgia  professes  to  be  filed 
on  behalf  of  the  State,  and  is,  in  the  language  of  the  bill,  filed  by 
the  governor  of  Georgia  on  behalf  of  the  State  against  Brailsford. 

If,  therefore,  the  State  was  properly  considered  as  a  party  in  that 
case,  it  may  be  considered  as  a  party  in  this. 

The  libel  of  Madrazo,  alleges  that  the  slaves  which  he  claims 
"were  delivered  over  to  the  government  of  the  State  of  Gieorgia, 
pursuant  to  an  act  of  the  general  assembly  of  the  said  State  carry- 
ing into  effect  an  act  of  congress  of  the  United  States,  in  that  case 
made  and  provided ;  a  part  of  the  said  slaves  sold,  as  permitted  by 
said  act  of  congress,  and  as  directed  by  an  act  of  the  general  assem- 
bly of  the  said  State ;  and  the  proceeds  paid  into  the  treasury  of  the 
said  State,  amounting  to  $38,000,  or  more." 

The  governor  appears,  and  files  a  claim  on  behalf  of  the  State,  to 
the  slaves  remaining  unsold,  and  to  the  proceeds  of  those  which  are 
sold.  He  states  the  slaves  to  be  in  possession  of  the  executive,  under 
the  act  of  the  legislature  of  Creorgia,  made  to  give  effect  to  the  act 
of  congress  on  the  subject  of  negroes,  mulattoes,  or  people  of  colore 
brought  illegally  into  the  United  States ;  and  the  proceeds  of  those 
unsold  to  have  been  paid  in  the  treasury,  and  to  be  no  longer  under 
his  control. 

The  case  made,  in  both  the  libel  and  claim,  exhibits  a  demand  for 
money  actually  in  the  treasury  of  the  State,  mixed  up  with  its  general 
funds,  and  for  slaves  in  possession  of  the  government.     It  is  not 
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alleged,  nor  is  it  th6  fact,  that  this  money  has  been  brought  into  the 
treasury,  or  these  Africans  into  the  possession  of  the  executive,  by 
any  violation  of  an  act  of  congress.  The  possession  has  been 
acquired  by  means  which  it  was  lawful  to  employ. 

The  claim  upon  the  governor,  is  as  a  governor ;  he  is  sued,  not  by 
his  name,  but  .by  his  title.  The  demand  made  upon  him  is  not  made 
personally,  but  officially. 

The  decree  is  pronounced  not  against  the  person,  but  the  officer, 
and  appeared  to  have  been  pronounced  against  the  successor  of  the 
original  defendant ;  as  the  appeal  bond  was  executed  by  a  different 
governor  from  him  who  filed  the  information.  In  such  a  case,  where 
the  chief  magistrate  of  a  State  is  sued,  not  by  his  name,  but  by  his 
style  of  office,  and  the  claim  made  upon  him  is  entirely  in 
his  official  character,  we  think  the  •  State  itself  may  be  con-  [  *  124  ] 
sidered  as  a  party  on  the  record.  If  the  State  is  not  a  party, 
there  is  no  party  against  whom  a  decree  can  be  made.  No  person, 
in  his  natural  capacity,  is  brought  before  the  court  as  defendant. 
This  not  being  a  proceeding  against  the  thing,  but  against  the  person, 
a  person  capable  of  appearing  as  defendant,  against  whom  a  decree 
can  be  pronounced,  must  be  a  party  to  the  cause  before  a  decre^e  can 
be  regularly  pronounced. 

But  were  it  to  be  admitted  that  the  governor  could  be  considered 
as  a  defendant  in  his  personal  character,  no  case  is  made  which  jus- 
tifies a  decree  against  him  personally.  He  has  acted  in  obedience  to 
a  law  of  the  State,  made  for  the  purpose  of  giving  effect  to  an  act 
of  congress ;  and  has  done  nothing  in  violation  of  any  law  of  the 
United  States, 

The  decree  is  not  to  be  considered  as  made  in  a  case  in  which  the 
governor  was  a  defendant  in  his  personal  character;  nor  could  a 
decree  against  him,  in  that  character,  be  supported. 

The  decree  cannot  be  sustained  as  against  the  State,  because,  if 
the  11th  amendment  to  the  constitution  does  not  extend  to  proceed- 
ings in  admiralty,  it  was  a  case  for  the  original  jurisdiction  of  the 
supreme  court  It  cannot  be  sustained  as  a  suit,  prosecuted  not 
against  the  State  but  against  the  thing;  because  the  thing  was  not 
in  possession  of  the  district  court 

We  are  therefore  of  opinion  that  there  is  error  in  so  much  of  the 
decree  of  the  circuit  court  as  directs  that  the  said  slaves  libelled  by 
Juan  Madrazo,  and  the  issue  of  the  females  now  in  the  custody  of 
the  government  of  the  State  of  Georgia,  or  the  agent  or  agents  of 
the  said  State,  be  restored  to  the  said  Madrazo,  as  the  legal  proprietor 
thereof,  and  that  the  proceeds  of  those  slaves  who  were  sold  by  order 
of  the  governor  of  the  said  State  be  paid  to  the  said  Juan  Madrazo, 
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and  that  the  same  ought  to  be  reversed ;  but  that*  there  is  no  error  in 
so  much  of  the  said  decree  as  dismisses  the  information  of  the 
governor  of  Georgia,  and  the  claim  of  William  Bowen. 

Johnson,  J.,  dissenHente. 

By  the  new  and  unexpected  aspect  which  this  cause  has  assumed 
in  this  court,  I  feel  myself  called  upon  to  accompany  the  report  of 
this  decision  with  a  brief  explanation.  Such  an  explanation  appears 
necessary,  not  less  in  vindication  of  the  course  pursued  by  the  State 
of  Georgia  than  of  the  judicial  course  of  the  circuit  court,  over  which 
I  have  the  honor  to  preside. 

By  the  state  of  facts  as  now  exhibited,  it  would  appear  as  if  the 
court  of  the  sixth  circuit  of  the  district  of  Greorgia  had  been  taking 
very  undue  liberties,  both  with  the  executive  and  treasury 
[  •  125  ]  departments  of  that  State ;  and  that  two  of  the  *  governors 
of  that  State,  acting  in  behalf  of  the  State,  had  first  come 
voluntarily  into  the  courts  of  the  United  States,  and  then,  only  be- 
cause the  decision  of  that  court  was  against  the  rights  they  asserted, 
repudiated  their  own  act,  and  denied  the  jurisdiction  of  the  very 
court  which  they  had  voluntarily  called  to  decide  on  their  rights. 

Yet  nothing  can  be  further  from  the  truth  of  the  case.  The  real 
exposition  of  the  incidents  to  the  cause,  lies  in  this ;  that  the  actual 
promovent  contestatio  litis^  was  the  colonizing  society ;  that  Greorgia, 
at  least,  in  its  inception,  had  no  interest  in  it ;  that  the  governor  only 
regarded  himself  as  a  stakeholder  to  the  three  disputants  who 
claimed  the  property.  The  slaves,  as  well  as  the  proceeds  of  those 
which  were  sold,  it  is  notorious,  have,  in  fact,  been  delivered  up  by 
the  State  to  one  of  these  claimants* 

'  It  is  true,  that  in  this  point  the  legislature  of  the  State  has  differed 
in  opinion  on  the  question  of  right,  firom  the  court  that  tried  the 
cause,  and  surrendered  them  to  Bowen,  instead  of  Madrazo ;  but 
this  fact  proves  that  she  was  not  contending  for  herself. 

There  is  no  necessity,  however,  for  speaking  out  of  the  record  on 
this  subject.  The  information,  as  well  as  the  claim,  filed  to  Madra- 
zo's  libel,  both  explicitly  avow  that,  as  to  the  slaves  remaining 
unsold,  the  governor  was  acting  in  behalf  of  the  colonizing  society; 
and  had  not  the  decision  below  been  against  their  claim,  and  on 
grounds  which  cannot  be  shaken,  it  is  fair  to  conjecture  that  the 
exception  here  taken  to  the  jurisdiction  would  never  have  been  sug- 
gested ;  nor,  had  that  society  possessed  a  legal  existence,  so  as  to 
prosecute  a  suit  in  its  own  name,  is  there  the  least  reason  to  believe 
that  the  governor  of  Georgia  would  ever  have  presented  himself  in 
the  courts  of  the  United  States  upon  this  subject  ? 
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What  could  he  do?  This  property  had  come  legally  into  the 
hands  of  his  predecessor— a  part  had  been  sold— and  the  rest  trans- 
mitted to  him  specifically.  Two  parties  presented  themselves, 
claiming  it  in  their  respective  rights ;  and  having  been  constituted  by 
law  the  guardian  of  the  rights  of  one,  he  presents  himself  to  the 
only  court  that  could  take  cognizance  of  the  cause,  in  order  to  have 
the  question  of  right  decided  before  he  would  surrender  the  slaves, 
in  his  possession,  to  either  claimant.  The  money  raised  from  the 
sales,  he  disavows  having  any  control  over. 

But,  in  the  progress  of  the  cause,  incidents  occur  which  produce  a 
total  change  in  the  views  and  interests  of  parties.  A  third  party 
arises,  and,  on  the  clearest  proofs  and  best  established  principles,  has 
made  out  the  proprietary  interest  to  be  in  himself.  An 
appeal  is  taken  to  this  court ;  and,  pending  the  appeal,  *  the  [  *  126  ] 
party  who  had  failed  in  every  court  below,  and  must  fail 
wherever  the  rights  are  subjected  to  judicial  cognizance,  succeeds  in 
prevailing  on  the  legislature  to  abandon  the  property  to  him. 

Thus,  then,  the  colonizing- society  have  lost  all  hopes  from  a  suit 
at  law ;  Bowen  has  obtained  the  property ;  the  legislature  that  gave 
it  to  him  can,  at  least,  feel  no  desire  to  have  Madrazo's  rights  con- 
firmed in  this  court ;  and  all  became  interested  in  overturning  their 
ow^n  work,  and  crushing  Madrazo's  interest  under  the  ruins. 

It  is  certainly  a  purpose  which  cannot  be  willingly  favored  in  a 
court  of  justice ;  and  I  meet  it  with  the  most  thorough  conviction 
that  the  law  is  not  with  the  appellants  on  the  objections  to  the  juris- 
diction of  the  court  below,  which  have  now,  here,  for  the  first  time, 
been  moved  and  argued. 

There  are  two  exceptions  taken  to  the  exercise  of  jurisdiction,  in 
the  court  below : — 

1.  That  a  State  was  a  party,  &c. 

2.  That  the  jurisdiction  of  the  district  court  never  attached,  because 
the  res  tubjecta  was  never  actually  in  possession  of  that  court. 

The  facts  were  these :  the  negroes  were  certainly  brought  into  the 
United  States,  in  contravention  of  the  act  of  congress  of  1807.  That 
act  creates  a  forfeiture,  inasmuch  as  it  devests  the  owner  of  all. prop- 
erty in  the  slaves  so  brought  in ;  and  by  another  provision,  it  is  left 
to  the  States  to  dispose  of  such  persons  of  color  in  any  manner  they 
may  think  proper,  not  contravening  the  provisions  of  that  act.  The 
State  of  Gteorgia,  by  law,  authorized  their  governor  to  appoint  eui 
agent  to  receive  such  persons  of  color,  and  deliver  them  to  the  exec- 
utive to  be  sold,  unless  applied  for  by  the  colonizing  society ;  and, 
if  sa  applied  for,  then  to  be  delivered  into  their  possession. 

These  slaves  were  seized  by  a  revenue  oflBlcer  of  the  United  States, 
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and  Toluntarily  delivered  to  Governor  Rabun,  then  governor  of  Geo^ 
gia;  who  had  sold  all,  except  about  thirty,  before  the  society  applied 
to  him,  agreeably  to  the  provisions  of  the  act. 

The  Georgia  law  contains  no  express  instructions  to  the  governor, 
how  to  dispose  of  the  proceeds  of  the  sales.  It  authorizes  him  to 
sell,  after  sixty  days'  notice,  <<  in  such  manner  as  he  may  think  best 
calculated  for  the  interest  of  the  State ; "  but  whether  for  cash,  or 
credit,  or  to  remain  in,  or  be  shipped  from  the  State,  be  meant  by 
this  provision,  there  are  no  means  of  determining.  The  money  was, 
in  this  instance,  paid  into  the  treasury ;  or  at  leabt,  so  the 
[  •  127  ]  governor  alleges,  in  his  claim  'to  the  Madrazo  libel;  and 
so  we  are  bound  to  consider  the  facts. 

Here,  then,  was  a  case  of  forfeiture  under  a  law  of  congress;  and 
the  governor  of  the  State  legally  authorized  to  sue  for  and  recover 
the  thing  forfeited,  and  ^'when  seized  and  condemned,"  as  the 
Greorgia  law  expresses  it,  to  sell  it  on  one  state  of  facts ;  on  an* 
other,  to  deliver  it  to  the  colonizing  society.  Who  was  to  sue  for 
this  forfeiture,  if  not  the  State,  or  the  governor,  as  its  representative? 
The  society  could  not,  for  it  had  no  existence  in  law. 

The  governor,  accordingly,  sold  the  greater  part ;  and  his  successor 
filed  an  information  in  the  district  court  of  the  United  States  to 
have  the  residue  condemned,  that  he  might  deliver  them  to  that 
society.  To  this  libel  and  information  Bowen  filed  his  claim  and 
answer ;  and,  while  that  suit  was  pending,  Madrazo  filed  his  libel  in 
the  district  court,  praying  process  against  the  Africans  remaining  in 
the  governor's  hands,  and  the  proceeds  of  those  which  were  sold. 
On  this  libel  a  warrant  of  arrest  was  issued  against  the  slaves,  and 
a  monition  to  the  governor  and  all  concerned,  in  relation  to  the  whole 
subject  of  Madrazo's  claim. 

The  warrant  of  arrest  was  not  served  in  the  district  court ;  but 
Grovernor  Clarke,  successor  of  Grovemor  Rabun,  appeared  to  the  mo- 
nition, without  protest,  and  filed  a  claim  to  the  Africans,  in  behalf 
of  the  society ;  as  to  the  proceeds  of  those  which  had  been  sold,  he 
simply  answers,  that  they  had  been  paid  into  the  treasury,  where 
they  remained  mixed  up  with  the  treasure  of  the  State,  and  beyond 
his  control 

The  pleadings  were  in  this  state  when  the  district  judge  entered 
upon  a  plenary  hearing  of  the  case,  taking  into  view  the  information 
of  the  governor  with  Bowen's  claim,  and  the  libel  of  Madrazo  with 
the  governor's  claim  and  answer ;  and  thereupon  sustained  the  in- 
formation, and  dismissed  Bowen's  claim,  and  Madrazo's  libel 

Bowen  and  Madrazo  appealed ;  and,  on  the  hearing  in  the  circoit 
court,  where  a  body  of  new  evidence  was  introduced,  the  decree  of 
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the  district  court  was  reversed,  and  the  information  and  Bowen's 
claim  dismissed. 

But  having  proceeded  so  far,  the  circuit  court  found  itself  thus 
situated. 

As  the  district  court  had  sustained  the  information,  it  would  have 
been  nugatory  to  enforce  its  warrant  of  arrest  upon  the  slaves,  since 
they  were  already  in  possession  of  the  State.  Madrazo's  libel  being 
dismissed  in  that  court,  no  further  steps  were  taken  to  render  the  res 
subjecta  into  actual  possession. 

But,  when  the  information  was  dismissed,  and  *  Madrazo's  [  *  128  ] 
libel  sustained  in  the  circuit  court,  it  followed  that  it  was 
error  in  the  district  court  not  to  have  enforced  the  service  of  the  war- 
rant of  arrest  on  the  slaves,  or  done  some  equivalent  act.  Thus 
situated,  the  circuit  court  could  not  send  back  the  cause ;  because, 
by  the  24th  section  of  the  Judiciary  Act  of  1789,^  the  circuit  court  is 
required  to  go  on  and  make  such  decree  as  this  district  court  ought 
to  have  made.  That  court  thought  that  the  obligation  to  perform 
thb  duty  carried  with  it  all  the  incidents  necessary  to  perform  it, 
and  ordered  process  accordingly.  To  this  the  governor  again,  with- 
out protest,  responded,  by  voluntarily  entering  into  a  stipulation  to 
hold  the  slaves  subject  to  the  order  of  that  court,  and  then  the  court, 
considering  itself  legally  in  possession  of  the  res^  made  the  decree  in 
favor  of  Madrazo,  which  is  here  brought  up  for  revision. 

On  the  question  of  right,  upon  the  evidence  before  the  circuit 
court,  there  can  scarcely  be  two  opinions.  The  cargo  was  Madrazo's 
—  it  was  captured  by  a  privateer  —  fitted  out  in  Baltinlore  —  run 
into  Femandina  — there  sold  to  Bowen  —  carried  across  the  country 
to  the  Creek  agency,  within  the  limits  of  the  United  States,  and 
where  its  jurisdiction  attached,  notwithstanding  the  Indian  title 
existed ;  and,  although  Bowen,  the  tortious  owner,  committed  an 
offence  by  introducing  them  into  the  country,  Madrazo  was  not 
privy  to  that  offence,  and  was  innocent  of  any  act  that  could  work 
a  forfeiture  of  his  interest 

But  the  question  now  to  be  considered  is  exclusively  that  of  juris- 
diction ;  and  it  is  insisted,  first,  that  as  the  State  was  a  party,  and 
th^  party  defendant  in  both  cases  in  the  circuit  court,  that  court 
could  not  maintain  jurisdiction  of  the  subject. 

That  a  State  is  not  now  suable  by  an  individual,  is  a  question  on 
which  the  court  below  could  not  have  paused  a  moment. 

The  11th  amendment  to  the  constitution  put  that  question  at  rest 
forever.  But  where  is  the  provision  of  the  constitution  which  dis- 
ables a  State  from  suing  in  the  courts  of  the  Union  ? 

'  1  Stats,  at  Large,  85. 
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The  second  section  of  the  third  article,  extends  the  judicial  power 
of  the  United  States  to  all  cases  arising  under  the  law  of  the  United 
Btates,  and  to  all  cases  of  admiralty  and  maritime  jurisdiction ;  to 
controversies  between  two  or  more  States,  between  a  State  and  dt- 
zens  of  another  State  —  and  between  a  State,  or  the  citizens  thereof^ 
and  foreign  states,  citizens,  or  subjects. 

It  is  true,  the  next  section  provides  that,  in  all  cases  in  which 
a  State  shall'  be  a  party,  the  supreme  court  shall  have 
[  *  129  ]  *  original  jurisdiction.  But  it  is  obvious  that  original  does 
not  mean  exclusive;  and,  in  the  13th  section  of  the  Judicial 
Act  of  1789,  it  is  so  treated ;  since  the  legislature  there  declares  in 
what  instances  the  jurisdiction  of  the  supreme  court  shall  be  exdu- 
sive,  and  in  what  concurrent,  when  a  State  is  a  party.  The  words 
of  that  section  are :  "  The  supreme  court  shall  have  exdusive  juris- 
diction of  all  controversies  of  a  civil  nature,  where  a  State  is  a  party, 
except  between  a  State  and  its  citizens  ;  and  except  also  between  a 
State  and  citizens  of  other  States,  and  aliens ;  in  which  latter  case, 
it  shall  have  original,  but  not  exclusive  jurisdiction." 

Now,  considering  this  section  in  connection  with  the  constitution, 
it  is  obvious  that  the  word  exclusive,  there  used,  must  be  considered 
as  applying  solely  to  the  courts  of  the  United  States ;  since  it  never 
could  have  been  imagined  that  the  States  were  to  be  restricted  from 
suing  in  their  own  courts,  or  those  of  their  sister  States ;  and  thus 
construed,  it  must  carry  the  implication  that  the  States  may  sue  in 
any  other  courts  of  the  United  States,  in  cases  comprised  within  the 
jurisdictioti  vested  in  those  courts,  by  the  Judiciary  Act ;  provided 
the  cause  of  action,  or  the  parties,  be  such  as  bring  the  suit  within 
the  cases  to  which  the  judidal  power  of  the  United  States  is 
extended  by  the  constitution. 

In  a  suit  against  an  alien,  then,  there  can  be  no  question  that  a 
State  may  sue  in  the  circuit  court ;  and  must  prosecute  a  suit  there, 
if  the  alien  chooses  to  assert  the  right  of  transfer  secured  to  him 
under  the  12th  section  of  that  act 

And  so  with  regard  to  suits  against  consuls  and  vice-consuls,  it  is 
perfectly  clear  that  the  suit  of  a  State  must,  if  the  defendant  insists 
upon  his  right,  be  prosecuted  in  the  district  courts  of  the  United 
States. 

The  9th  section  of  the  act,  being  that  which  prescribes  the  jurisdic- 
tion of  the  district  courts,  is  explicit  on  this  point.  But  that  section 
embraces  other  cases,  in  which,  without  any  strained  construction,  the 
States  may  assert  the  rights  of  a  suitor  in  the  district  court. 

The  words  of  the  section  are :  «  The  district  courts  shall  have 
exclusive  original  cognizance  of  all  civil  causes  of  admiralty,  and 
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maritime  jurisdiction,  including  all  seizures  under  laws  of  impost, 
navigation,  and  trade  of  the  United  States,  where  seizures  are  made 
on  waters,  &c. ;  and  shall  also  have  exclusive  original  cognizance  of 
all  seizures  on  land,  &c.;  and  of  all  suits  for  penalties  and  for- 
feitures, incurred  under  the  laws  of  the  United  States.'/ 

Now  it  is  very  clear  that  wherever  the  district  court  is  vested  with 
''exclusive  original  cognizance,"  the  supreme  court  can  pos- 
sess no  original  jurisdiction ;  and  such  is  clearly  the  *  case  [  *  130  ] 
with  regard  to  seizures,  and  suits  for  forfeitures,  under  the 
laws  of  the  United  States,  and  suits  in  the  admiralty.  And  unless 
some  reason  can  be  shown  why  a  State  should  not  prosecute  a  suit 
for  a  forfeiture,  under  the  laws  of  the  United  States,  it  foUows,  with 
regard  to  the  information,  that  the  jurisdiction  was  rightfully  exer- 
cised by  the  district  court  in  the  present  instance.  The  admiralty 
suit  shall  be  separately  considered.  But  why  may  not  a  State 
prosecute  a  suit  for  a  forfeiture  under  a  law  of  the  United  States  ? 
Take  the  cases  of  a  law  of  congress  passed  to  aid  the  States  in 
the  collection  of  a  tonnage  duty ;  or  of  a  penalty,  under  their  in- 
spection laws.  In  the  one  case,  there  may  be  a  seizure  on  the  water, 
and  in  the  other,  on  the  land ;  in  either,  there  may  be  a  suit  for 
a  forfeiture ;  and  in  all,  the  penalty  might  very  rationally  be  given 
to  the  State,  or  its  prosecuting  officer.  The  present,  so  far  as  it  in- 
volves the  question  on  the  information,  is  precisely  one  Of  those 
cases.  Here  was  a  forfeiture  incurred  under  a  law  of  the  United 
States ;  and  the  benefit  of  it  was  consigned  to  the  States  if  they 
chose  to  accept  it  Here  the  State  did  not  accept  it,  and  authorized 
their  executive  to  assert  the  rights  derived  under  the  law  of  congress. 

An  examination  of  the  exceptions  in  the  13th  section  of  the 
act,  which  marks  out  the  jurisdiction  of  the  supreme  court,  will 
throw  light  upon  this  subject  The  language  of  the  section  is : 
"^  That  the  supreme  court  shall  have  exclusive  jurisdiction  of  all  con- 
troversies of  a  civil  nature,  where  a  State  is  a  party,  except  between 
a  State  and  its  citizens ;  and  except,  also,  between  a  State  and 
citizens  of  other  States,  or  aliens ;  in  which  latter  case  it  shall  have 
original,  but  not  exclusive  jurisdiction.'' 

Now  it  may  seem  unaccountable,  at  first  view,  why  these  excep- 
tions should  have  been  extended  to  controversies  between  a  State 
and  its  own  citizens ;  since  controversies  between  a  State  and  its 
own  citizens  is  not  one  of  the  subjects  of  jurisdiction  enumerated  in 
the  constitution.  And  the  solution  is  to  be  found  in  this,  that  the 
grant  of  jurisdiction,  as  to  cases  arising  under  the  constitution, 
laws,  &c.,  of  the  United  States,  and  of  admiralty  and  maritime 
causes,  is  not  restricted  to  or  limited  by  any  relation  or  description 
VOL.  VII.  42 
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of  persons.  Controversies,  in  these  branches  of  jurisdiction,  may 
therefore, by  possibility,  arise  between  a  State  and  its  own  citizens; 
certainly  between  a  State  and  the  citizens  of  other  States,  or  aliens, 
under  the  laws  of  the  Union  or  in  admiralty  and  maritime  cases. 

As  the  la^^  regards  this  information  as  a  civil  suit,  in  rem^  on  the 
exchequer  side  of  the  admiralty,  and  it  was  grounded  on  a  law  of 
congress,  the  citizenship  of  the  claimants  can  have  no  infla- 
[  *  131  ]  ence  on  the  question  of  jurisdiction.  I  think,  *  however, 
that  it  appears  somewhere  in  this  voluminous  record  that 
Bowen  was  a  citizen  of  Greorgia;  but  whether  of  that  State,  a 
sister  State,  or  a  foreign  state,  the  controversy,  if  it  be  regarded  as 
one  with  individuals,  is  expressly  excepted  from  the  exclusive  juris- 
diction of  the  supreme  court;  and  I  must  think  is  within  the  original 
jurisdiction  of  the  district  court  And  if  so,  it  follows  that  the 
State  must,  upon  appeal  from  a  decision  there  made  in  its  favor, 
assume  the  attitude  of  a  defendant  in  any  court  into  which  the 
cause  may  be  legally  carried  by  appeal  or  writ  of  error. 

In  England,  the  king  cannot  be  sued,  yet  he  is  daily  brought  before 
the  appellate  courts  as  a  defendant  in  error.  It  has  long  since  been 
decided  that  this  is  legal  And  thus,  too,  the  United  States  contin- 
ually appears  upon  the  docket  of  this  court  as  a  party  defendant; 
and,  for  the  same  reason,  although  not  suable  originally,  yet  upon  a 
judgment  obtained,  injunctions  have  been  granted  against  parties 
who  could  not  otherwise  have  been  made  defendants ;  as,  for  exam- 
ple, the  United  States. 

The  thing  is  unavoidable  —  it  is  incident  to  the  right  of  appeaL 
Justice  could  not  be  administered  without  it  There  would  be  no 
reciprocity  —  the  law  would  operate  unequally,  and  to  the  prejudice 
of  the  citizen. 

There  is  no  compulsory  process  used  to  produce  this  reversed,  I 
may  say,  nominal,  state  of  parties.  The  cause  is  removed  by  a  cita- 
tion, or  other  less  offensive  process,  and  the  party  appears  in  the  su- 
perior court  if  he  will  —  if  not,  the  cause  is  disposed  of  without  an 
appearance.  • 

So  much  for  the  information,  and  the  appeal  from  the  district 
court  upon  it  We  will  now  consider  the  rights  of  the  State,  in  the 
relation  in  which  it  stood  to  Madrazo's  libel.  I  am  considering  the 
State,  and  not  the  officers  of  the  State,  as  the  real  party  to  the 
record. 

When  Madrazo's  libel  was  filed,  the  governor's  information  was 
pending ;  and  as  Madrazo's  libel  sets  out  the  seizure  and  delivery  of 
the  slaves  to  the  executive  of  Georgia,  and'  the  claims  advanced  to 
the  proprietary  interest  therein ;  it  was  properly  considered  in  the 
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district  court  in  connection  with  the  information,  and  in  the  double 
aspect  of  a  daim  and  libeL  In  the  case  of  The  Antelope,  the  cross 
libel  of  the  Portuguese  was  treated,  reciprocally,  as  claim  and  libel. 
Considered  in  the  relation  of  a  claim  to  the  information,  it  is  impos- 
sible to  deny  that,  if  the  State  rightly  preferred  the  information,  it 
must  have  been  bound  by  the  decisions,  both  of  the  district  court  and 
of  the  tribunal  to  which  an  appeal  lay  from  the  decision  of  the  dis- 
trict court  upon  that  information,  as  regarded  the  rights  of  the 
claimants. 

*  And  if  we  consider  Madrazo's  libel  in  the  aspect  of  a  suit  [  *  132  ] 
in  the  admiralty,  it  appears  to  me  impossible  to  assign  a 
sufficient  reason  why  the  State  should  not  be  equally  bound. 

The  property  or  possession  of  the  State  had  been  acquired  under  a 
capture  at  sea  —  a  maritime  tort.  It  was,  therefore,  clearly  a  case  of 
admiralty  jurisdiction.  Where,  then,  is  the  limit  to  this  branch  of 
the  jurisdiction  of  the  district  court  ?  No  personal  relation,  descrip- 
tion, or  character  imposes  any  such  limit  The  grant  of  jurisdiction 
to  the  United  States,  and  by  the  United  States  to  the  district  court, 
is  without  restriction,  and  it  would  be  singular  if  a  State  should  be 
precluded  from  the  right  of  appearing  to  assert  its  rights  before  that 
tribunal.  Suppose  the  case  of  a  capture  of  a  library  shipped  to  a  State, 
and  a  recapture  and  libel  for  salvage ;  surely,  in  some  form  or  other, 
the  State  must  have  a  hearing.  There  is  nothing  compulsory  upon 
the  State  —  the  right  may  be  abandoned  if  it  will ;  but,  after  prefer- 
ring a  claim,  will  it  be  contended  that  it  may  withdraw  itself  from 
the  contest  under  an  assertion  of  state  immunities,  to  the  prejudice 
of  individual  right  ?  This  is  not  a  new  question  in  the  admiralty  -^ 
it  is  considered  by  Godolphin,  who  observes  ^  that  for  the  same  party 
in  the  same  cause  to  surmise  and  move  for  a  prohibition  against  that 
jurisdiction  to  which  himself  had  formerly  submitted,  and  in  a  cause 
which,  by  the  libel,  appears  not  other  than  maritime,  seems  quite  be- 
side the  rule  and  practice  of  the  law."  Jurisd.  of  the  Adm.  pp.  116, 
117,  and  the  two  adjudged  cases  of  Jennings  and  Audley,  Brownl.  pt  2, 
p.  30,  and  Baxter  and  Hopes,.  IbicLj  which  he  cites,  do  folly  establish 
^  that,  in  all  cases  where  the  defendant  admits  the  jurisdiction  of  the 
admiralty  court  by  pleading,  then  prohibition  shall  not  be  granted,  if 
it  do  nofc  appear  that  the  act  was  done  out  of  the  jurisdiction." 

Now,  in  this  case  the  State  appeared,  and  claimed  to  the  monition 
without  protest  In  the  admiralty,  a  claimant  is  an  actor  ;  and,  had 
the  decision  of  the  district  court  been  affirmed,  the  State  would  have 
bad  the  full  benefit  of  this  interposition  as  a  party.  And  again,  at  a 
subsequent  period,  the  State  voluntarily  surrendered  the  res  to  the 
circuit  court,  and  took  it  out  again  on  stipulation,  &c.,  and,  had  not 
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this  exception  now  been  taken,  would  have  had  all  the  benefit  of  a 
decree  of  restoration,  if  made  by  this  court  But  it  is  insisted  that 
consent  cannot  give  jurisdiction ;  that  this  is  a  sound  rule,  and  as 
applied  to  the  common  law  courts  cannot  be  controverted.  But  is  it 
so  in  the  admiralty  ? 

It  must  be  recollected  that  the  common  law  courts  have  themselves 
released  this  rule  in  relation  to  the  admiralty.  I  allude  to  the  con- 
troversy on  the  subject  of  the  stipulation  bonds,  which  was 
[  *133  ]  finaUy  abandoned,  on  the  ground  of  the  assent  *of  the 
party,  stipulating  to  submit  to  the  jurisdiction  of  that  court. 
These  decisions  seem  fuUy  in  point  to  the  present  case ;  2  Brown's 
Civ.  &  Adm.  Law. 

But  in  the  proceedings,  in  ren^  the  admiralty  wants  no  consent  or 
concession  to  enlarge  its  jurisdiction.  All  the  world  are  parties  to 
such  a  spit,  and  bound  by  it  by  the  common  consent  of  the  world. 
The  interest  of  a  State  or  the  United  States,  in  the  res  subjecta^  must 
be  affected  by  such  a  decision.  The  question  will  now  be  considered 
whether  the  want  of  an  actual  reduction  of  the  res  into  possession,  in 
the  district  court,  deprived  that  court  of  jurisdiction  ;  or  whether,  if 
it  did,  that  circumstance  would  affect  the  appellate  jurisdiction  of  the 
circuit  court.  Also,  whether,  on  the  reduction  of  the  res  into  posses- 
sion, there  was  any  assumption  of  original  jurisdiction  in  the  circuit 
court? 

On  these  points  I  cannot  bring  myself  to  feel  a  doubt,  since  the 
very  failure  in  the  district  court  to  grant  process  for  reducing  the  res 
into  possession,  would  be  such  a  damnum  irreparabile  as  would 
sustain  an  appeal  to  the  circuit  court.  Otherwise,  the  very  ground 
of  appeal  —  that  which  gives  jurisdiction  —  would  take  it  away. 
And  what,  upon  an  appeal,  would  be  the  course  of  the  circuit  court 
upon  such  a  case  ?  It  has  no  power  to  remand  the  cause ;  for  the 
24th  section  requires  that  "  when  a  judgment  or  decree  shall  be  re- 
versed in  a  circuit  court,  such  court  shall  proceed  to  render  such  judg- 
ment or  pass  such  decree  as  the  district  court  should  have  rendered 
or  passed."  This  section,  I  must  believe,  necessarily  substitutes  the 
circuit  for  the  district  court,  upon  a  reversal,  and  vests  it  with  power 
to  do  whatever  that  court  could  have  done  or  ought  to  have  done, 
originally.  It  is  very  important  here  to  notice  that  not  reducing  the 
res  into  possession  in  the  district  court  was  the  necessary  consequence 
of  its  first  error,  in  sustaining  the  information  and  dismissing  Ma- 
drazo's  libel.  For  if  Madrazo's  pretensions  were  to  be  considered  as 
rejected,  there  could  be  no  reason  for  pursuing  the  means  of  redaciog 
the  res  into  possession  in  the  district  court ;  and  while  the  cause  was 
in  the  circuit  court,  that  necessity  did  not  arise,  for  the  same  reason, 
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until  the  decree  was  passed  for  reversing  the  decree  of  the  district 
court  and  dismissing  the  information.  Thus  circumstanced,  the 
power  given  and  duty  imposed  by  the  24th  section  could  not  have 
been  exercised  otherwise  than  it  was.  The  circuit  court  alone  could 
proceed  to  do  justice  between  the  parties,  and  become  quo  ad  hoc^ 
vested  with  original  powers. 

The  question,  as  it  regards  the  proceeds  of  the  Africans  sold,  is  one 
of  more  nicety.  For  the  proprietary  interest  in  the  negroes 
unsold  could  well  be  disposed  of  after  the  court  *  became  [  *  134  J 
actually  possessed  of  them.  The  court  was  not  at  liberty 
to  doubt  that  the  stipulation  would  have  returned  the  slaves,  specifi- 
cally, upon  monition.  But  the  proceeds  of  those  sold  we  must  sup- 
pose had  been  paid  into  the  treasury ;  and  there  is  no  doubt  that  the 
court  could  not  and  would  not  have  attempted,  by  compulsory  pro- 
cess, to  get  at  it  Yet,  was  this  a  sufficient  reason  for  not  proceeding 
to  adjudicate  upon  the  question  of  right  ?     I  think  not 

It  must  be  noticed  here  that  the  head  of  the  government  had 
omitted  no  firm  or  legal  means  to  give  authenticity  to  the  submission 
of  the  State  to  the  jurisdiction  of  the  court  The  letters  of  procura- 
tion, executed  by  both  Governor  Clarke  and  his  successor,  Governor 
Troup,  in  due  form,  are  on  the  files,  expressly  authorizing,  in  the 
name  of  the  State,  all  the  acts  of  certain  proctors  of  that  court,  in  the 
name  and  behalf  of  the  State. 

The  govemor*s  answer,  then,  was  the  answer  of  the  State ;  and 
when  the  answer  avows  that  many  of  the  slaves  were  sold,  and  the 
money  paid  into  the  treasury,  what  is  it  but  acknowledging  that  the 
property  of  Madrazo  no  longer  remains  in  specific  existence,  but  has 
been  sold  and  appropriated  by  the  respondent  under  such  circum- 
stances as  convert  Madrazo's  rights  into  a  pecuniary  demand — a 
debt  due  by  the  State  ?  Now,  the  State  could  stand  in  no  other  re- 
lation to  Madrazo,  in  this  behalf,  than  Bowen  or  the  captor  would 
have  stood,  had  the  sale  been  made  by  them ;  and  can  it  be  supposed 
that  a  similiar  answer  firom  either  Bowen  or  the  captor  would  have 
deprived  the  court  below  of  its  jurisdiction  ? 

It  is  almost  a  work  of  supererogation  to  resort  to  precedents  on 
such  a  question ;  but  if  necessary  there  is  no  want  of  precedents  to 
prove  that  the  district  court  was  bound  to  go  on,  and  render  justice 
to  the  libellant,  according  to  the  forms  of  the  admiralty,  as  far  as  it 
could  proceed. 

The  case  of  Monro  v.  Almedia,  decided  in  this  court  in  1826,  was 
just  such  a  case,  10  W.  473.  There  it  was  fully  considered  whether 
the  court  might  go  on,  and  how  to  proceed,  and  the  cause  was  re^ 
manded  to  the  circuit  court  for  further  proceedings.     The  libel  charged 
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a  seizTire  and  appropriation  of  a  sum  of  money  on  the  ocean ;  and 
the  respondent  appeared  under  protest,  and,  by  demurring,  admitted 
as  true  what  the  answer  here  avows  to  be  trua 

And  strongly  analogous  is  the  case  of  IVFKenzie  v.  Livingston  aod 
Welsh,  reported  in  a  note  to  the  3d  Term  Rep.  333,  in  the  case  of 
Smart  v.  Wolf,  in  which  M'Kenzie  preferred  a  libel  in  the  vice-admi- 
ralty courts  in  Jamaica,  to  obtain  condemnation  of  a  sum  of  money  cap- 
tured by  him,  and  not  paid  into  the  registry  of  the  court  Livingston 
and  Welsh  filed  a  claim,  and  that  court  decreed  to  them 
[  *  135  ]  <^  the  sum  of  £1300,  *  in  the  possession  of  the  capton" 
M'Kenzie  appealed  to  the  lords  commissioners,  who  affirmed 
the  decree  below,  and  the  cause  was  remitted  (or  further  proceedings. 

In  that  case,  the  res  was  avowedly  out  of  possession  of  the  court; 
and  yet,  upon  the  submission  of  the  party  who  held  it,  the  court 
entertained  jurisdiction,  and  decreed  upon  the  cause ;  as  if  the  claim- 
ant had  been  libellant,  and  the  Ubellant  stood  in  his  place. 

When  money  is  the  thing  in  contest,  or  the  thing  captured  has 
been  converted  into  money,  it  becomes  essentially  a  debt ;  and,  of 
course,  a  metaphysical  thing — not  to  be  arrested  specifically. 

Upon  this  view  of  the  subject,  the  district  court  might  have  exer- 
cised jurisdiction  over  the  whole  capture ;  and  did  entertain  jurisdic- 
tion, in  the  very  act  of  dismissing  the  libel,  upon  the  question  of 
right.  Then,  when  the  whole  cause  was  brought  by  appeal  before 
the  circuit  court,  I  hold  that  the  circuit  court  was  boimd  to  go  as  far 
as  it  could  go,  .without  intrenching  upon  the  sovereign  rights  of  the 
State ;  which,  for  the  purposes  of  justice,  had  thus  consented  to  enter 
into  the  litigation  between  these  parties ; — that  is,  as  far  as  a  decree. 

Had  not  the  progress  of  the  court  been  arrested  by  this  appeal,  it 
could  certainly  have  gone  no  further  than  to  issue  its  monition.  But 
it  cannot  be  doubted  that,  upon  Madrazo's  petitioning  the  legislature 
on  the  subject,  their  officers  would  have  been  instructed  to  dispose  of 
the  property  and  money  according  to  the  decree  of  the  court  Sub- 
sequent events,  however,  have  given  a  new  aspect  to  things;  and 
Madrazo,  with  abundant  proofs  of  his  rights,  is  left  without  remedy. 

Decree.  These  causes  came  on,  &c,  on  consideration  whereof^ 
this  court  is  of  opinion  that  there  is  error  in  so  much  of  the  de- 
cree of  the  said  circuit  court  as  directs  restitution  of  the  slaves 
libelled  by  Juan  Madrazo,  and  the  issue  of  the  females,  in  the  custody 
of  the  government  of  the  State  of  Greorgia,  or  the  agent  or  agents 
of  the  said  State,  and  that  the  proceeds  of  those  slaves,  who  were 
sold  by  order  of  the  goyerimient  of  the  said  State,  be  paid  to  the  said 
Juan  Madrazo ;  the  circuit  court  not  having  jurisdiction  of  a  caose  in 
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which. the  plaintiff  asserts  a  claim  npon  the  State ;  and  that  the  same 
ought  to  be  reversed  and  anntdled ;  and  the  Ubel  of  the  said  Juan 
Madrazo  is  ordered  to  be  dismissed  And  this  court  is  further  of 
opinion  that  there  is  no  error  in  the  residue  of  the  said  decree,  and 
the  same  is  hereby  affirmed ;  and  it  is  farther  considered  and  ordered, 
that  the  said  cause  be  remanded  to  the  said  circuit  court,  with  direc- 
tions for  further  proceedings  to  be  had  thereon,  according  to  law  and 
justice,  in  conformity  to  this  opinion* 

SH.  9;  17  H.  284. 


Joseph  Mandeville,  one  of  the  firm  of  Richard  Slade  and  Co«, 
Plaintiff  in  Error,  v.  Oeorgb  Holet  and  Thomas  Sucklet,  joint 
merchants  in  tarade,  under  the  firm  of  Holey  and  Sackley,  Defend- 
ants in  Enron 

I  P.  136. 
In  Virginia,  a  confession  of  judgment  is  a  release  of  errors. 

Error  to  the  circuit  court  for  the  county  of  Alexandria  in  the  Dis- 
trict of  Columbia,  in  an  action  of  assumpsU^  in  which  the  damages 
were  laid  at  $10,500.  The  defendant,  after  some  preliminary  pro- 
ceedings, confessed  a  judgment  for  $11,695.25« 

SwanHj  for  the  plaintiff 

Taylor  J  contra. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  *  137  ] 

The  court  are  satisfied  in  this  case  that,  under  the  law  of 

Virginia,  a  confession  of  judgment  by  the  plaintiff  in  error,  in  the 

original  suit,  is  a  release  of  errors. 
Judgment  affirmed,  with  costs  and  damages,  at  the  rate  of  six  per 

cent,  per  annum. 

» 

James  Greenleaf,  Appellant,  t;.  Nicholas  L.  Queen,  and  Eleanor, 
his  wife,  Heirs,  and  Richard  Wallace,  Administrator  of  Wash- 
ington Boyd,  deceased,  Appellees. 

1  P.  188. 

Thongh  a  trustee  to  sell  must,  as  against  his  etttuts  que  inut,  pursue  the  mode  of  sale  speei- 
fled  in  the  deed  of  tmst,  yet  a  purchaser  cannot  object  to  the  title  npon  tlie  ground  of  a 
departure  from  that  mode,  if  the  cettuis  que  tnut  have  sanctioned  it 

A  eoDtmct  to  sdll  to  a  third  person  three  yean  previous,  which  has  manifestly  been  aban^ 
doned  by  him,  so  that  he  could  not  compel  a  speciftc  performance,  is  not  a  yalid  objectioii 
to  a  title. 

Nor  U  a  claim  for  dower,  if  the  purchaser  knew  or  had  the  means  of  knowing  its  existence, 
nod  was  aware  he  was  purehamng  of  a  aruitee 
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Jt  the  original  tnulee  is  dead  and  another  is  appointed  bj  the  coart,  pending  a  tnit  to  eie- 
cute  the  trast,  a  supplemental  bill  shonld  be  filed,  and  a  release  reqoired  bom  die  heir  at 
law  of  the  original  trustee. 

The  case  is  stated  in  the  opinion  of  the  court 

Tones^  for  the  appellant 

Kepj  contra. 

[  •  141  ]      •  Washington,  J.,  delivered  the  opinion  of  the  conrt. 

This  canse  comes  from  the  circuit  court  of  the  Dbtrict  of 
Columbia,  for  the  county  of  Washington.  The  appellant 
[  *  142  ]  filed  *his  bill  in  that  court,  against  Washington  Boyd,  set- 
ting forth  that,  on  the  19th  of  March,  1817,  the  said  Boyd,  as 
trustee  under  a  deed  of  Charles  Minifie  to  him,  entered  into  a  con- 
tract with  the  plaintif]^  for  the  sale  of  sundry  lots  in  the  city  of  Wash- 
ington, at  the  price  of  $3,500,  payable  in  six,  twelve,  and  eighteen 
months ;  for  which,  including  the  interest,  and  amounting  in  the 
whole  to  $3,815,  he  then  gave  his  note  to  Boyd,  who  acknowledged 
the  receipt  thereof  by  an  instrument  under  his  hand;  and  thereby 
agreed  that,  on  the  payment  of  the  note,  he  would  convey  to  the 
plaintiff  the  said  lots,  which  had  been  previously  sold  at  public  auc- 
tion,  two  of  them  to  Elliot,  as  agent  for  the  plaintifi^  and  the  others 
to  Francis  Jameson,  William  Prout,  and  Z.  Walker.  That  although 
the  title  to  these  lots  which  had  been  sold  to  Jameson,  Prout,  and 
Walker,  had  not  been  released  from  their  claims,  the  defendant,  Boyd, 
had  nevertheless  recovered  a  judgment  against  the  plaintiff  for  the 
amount  of  his  note  before  mentioned,  upon  which  he  threatened  to 
sue  out  an  execution.  The  prayer  of  this  bill  was  for  an  injunction, 
and  a  conveyance  of  the  lots  with  a  clear  titie. 

The  plaintiff  afterwards  filed  an  amended  bill,  setting  forth  the 
original  negotiations  between  the  plaintiff  and  Boyd,  in  March,  1816, 
for  the  purchase  of  the  above  lots,  which  resulted  in  a  contract,  by 
which  the  plaintiff  was  to  be  considered  as  the  purchaser  of  them,  at 
the  price  of  $3,500,  payable,  with  interest,  in  six,  twelve,  and  eighteen 
months.  That  the  defendant  had,  nevertheless,  thought  proper  to 
expose  the  said  lots  to  sale  at  public  auction,  sometime  in  April, 
1816,  and  had  caused  Elliot,  the  plaintiff's  agent,  to  be  set  down  as 
the  purchaser  of  two  of  the  lots  oiily,  at  the  price  of  $3,500,  although 
neither  Elliot  nor  the  plaintiff  was  present;  and  that  the  remaining 
seven  lots  were  struck  ofl^  three  of  them  to  Jameson  at  $159,  one  to 
Prout  at  $45.15,  and  the  remaining  three  to  Walker  at  $264.90, 
making  in  the  whole  the  sum  of  $4,019.05. 

That  matters  remained  in  this  situation  until  the  19th  of  March, 
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1817,  when  the  written  contract  mentioned  in  the  original  bill  was 
entered  into. 

The  bill  then  sets  forth  the  judgment  obtained  by  Boyd  against 
the  plaintiff,  upon  his  note  for  the  purchase-money  of  the  lots,  and 
the  deposit  by  the  latter  with  the  former  of  certain  securities  as  col* 
lateral  security  for  the  debt,  in  consideration  of  a  suspension  of  the 
execution  until  sometime  in  December,  1819.  It  further  charges,  that 
the  plaintiff  was  ignorant  of  the  titie  and  authority  of  the  defendant 
to  dispK)se  of  the  above  property  until  within  a  few  days  preceding 
the  filing  of  this  amended  bill ;  when,  upon  examining  the  land  rec* 
ords  of  the  county,  he  found  the  deed  of  trust  from  Charles 
Minifie  and  one  James  Ewell  and  *  Z.  Farrell,  to  the  said  [  *  143  ] 
Boyd,  conveying  the  above  lots  to  him  in  trust,  to  dispose 
of  the  same  at  public  sale,  on  six,  twelve,  and  eighteen  months'  credit, 
and  to  apply  the  proceeds  to  the  payment  of  the  debts  of  the  said 
Minifie,  and  to  hold  what  might  remain  after  such  payments,  subject 
to  the  decree  of  the  circuit  court  of  the  said  district  and  county,  in 
the  suit  brought  by  the  wife  of  said  Minifie  for  alimony ;  and  the 
balance,  if  any,  to  be  paid  over  to  said  Minifie.  The  bill  then  con* 
eludes  by  charging  that  the  contract  made  by  the  plaintifi*  with  the 
defendant,  for  the  purchase  of  the  said  lots,  is  void,  because  it  was 
macle  in  contravention  of  an  injunction  obtained  by  Mrs.  Minifie,  and 
because  the  purchase  by  the  plaintiff  was  made  at  private  and  not  at 
public  sale ;  that  the  titie  is  likewise  defective  for  the  same  reasons, 
and  because  the  property  is  subject  to  the  claim  of  Mrs.  Minifie  for 
alimony  and  for  dower,  and  is  .not  released  firom  the  claims  of  Prout, 
Jameson,  and  Walker,  to  the  seven  lots  sold  to  them.  The  prayer  of 
this  bill  is,  that  the  contract  may  be  declared  void ;  that  the  judgment 
upon  the  plaintifi''s  note  may  be  perpetually  enjoined ;  and  that  the 
pledged  securities  may  be  restored  to  the  plaintiff 

The  injunction  asked  for  was  granted,  till  further  order.  A  peti*' 
tion  was  filed  in  the  same  court,  by  William  Prout  and  others,  credi* 
tors  of  Charles  Minifie,  setting  forth  the  death  of  Washington  Boyd, 
leaving  Eleanor,  the  wife  of  Nicolas  L.  Queen,  his  heir  at  law;  and 
praying  that  another  trustee  might  be  appointed  to  complete  the 
execution  of  the  trusts  of  the  deed  from  Minifie  to  Boyd.  To  this 
petition,  Queen  and  his  wife  appeared  and  filed  an  answer,  admit- 
ting the  truth  of  the  allegations  in  the  petition,  that  the  said  Eleanor 
is  the  heir  at  law  of  Boyd,  and  submitting  to  such  decree  as  the 
court  might  think  proper  to  make. 

That  cause  being  set  for  hearing  on  the  petition  and  answer,  the 
court,  on  the  2l8t  January,  1823,  made  a  decree  by  which  Richard 
Wallack  was  appointed  trustee  in  the  place  of  Washington  Boyd, 
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deceased,  upon  his  giving  bond  and  security ;  with  authority  to 
complete  the  trusts  left  unexecuted  by  Boyd,  according  to  the  pro- 
visions of  the  trust  deed,  and  to  recover  and  collect  the  purchase- 
money  for  such  of  the  trust  property  as  had  been  sold  by  Boyd ;  and 
upon  the  payment  thereof  to  convey  said  property,  by  a  good  and 
sufficient  deed,  in  fee,  to  the  purchasers  thereof,  and  to  bring  the 
said  proceeds  of  sale  into  the  court,  to  be  distributed  as  the  said 
court  might  direct,  according  to  the  deed  of  trust  A  bond  was 
accordingly  executed  by  Wallack,  approved  by  one  of  the  judges  of 
the  court,  and  filed  amongst  the  proceedings  in  that  cause  ;  a  trans- 
cript of  which  proceedings  was  made  an  exhibit  in  ttiis  cause;  on 
the  same  day  the  above  decree  was  passed,  the  court 
[  *144  ]  decreed,  in  *this  ctose,  that  the  plaintiff  should,  on  or 
before  a  certain  day,  proceed  in  the  same,  by  making  the 
heirs  of  Washington  Boyd  defendants,  as  also  such  other  persons  as 
might  be  necessary  to  enable  the  court  to  decree  therein ;  otherwise 
that  the  bill  of  the  plaintiff  should  be  dbmissed. 

In  May,  1824,  the  plaintiff  filed  a  bill  of  revivor  against  N.  L 
Queen  and  Eleanor  his  wife,  heir  at  law  of  Washington  Boyd,  and 
Richard  Wallack,  administrator  of  the  said  Boyd;  to  which  biU 
Queen  and  wife  appeared,  and  by  consent  of  parties  the  answer 
filed  by  them  to  the  petition  of  Prout  and  others  was  received  as  an 
answer  to  the  bill  of  revivor,  and  the  original  suit  was  agreed  to 
stand  revived. 

The  cause  was  then  set  for  hearing  on  the  bills,  answer,  and 
exhibits,  and  all  the  proceedings  in  this  cause,  and  also  in  the  peti- 
tion of  Prout  and  others  before  mentioned ;  whereupon  the  court 
decreed  that  Richard  Wallack,  the  trustee  appointed  by  the  order  of 
the  21st  of  January,  1823,  should  execute  a  good  and  sufficient  deed 
to  the  plaintifi^  for  the  property  sold  to  him  by  Boyd,  the  forma 
trustee,  according  to  the  terms  of  that  sale,  to  be  approved  by  one 
of  the  judges  of  the  court;  to  be  filed  with  the  clerk;  and  to  be 
delivered  to  the  plaintifi^  upon  the  payment  of  the  purchase-money; 
that  he  should  also  obtain  and  file  with  the  clerk,  a  sufficient  deed 
of  release  by  Zachariah  Walker,  to  be  approved  as  aforesaid,  to  the 
plaintiff,  releasing  all  title  and  claim  to  any  and  every  part  of  the 
property  of  Charles  Minifie,  sold  by  Boyd  as  his  trustee ;  and  that 
upon  the  said  deeds  being  executed,  approved,  and  filed,  as  afore- 
said, the  injunction  granted  in  this  cause  should  be  dissolved,  and 
the  trustee  be  authorized  to  proceed  to  levy  and  collect  the  amonnt 
of  the  judgment  for  the  purchase-money,  as  mentioned  in  the  bill 
The  decree  then  proceecb  to  dismiss  the  bill  with  costs ;  and  that, 
before  proceeding  to  collect  the  said  purchase-money,  a  good  and 
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sufficient  bond  should  be  executed,  in  the  penalty  of  $500,  by  any 
one  or  more  of  the  creditors,  with  security,  to  be  approved  by  one  of 
the  judges  of  the  court,  with  condition  to  indemnify  the  plaintiff,  his 
heirs  and  assigns,  from  all  claim  and  demand  of  Francis  Jameson, 
his  heirs  and  assigns,  to  any  part  of  the  lots  or  property  mentiontnl 
in  the  deed  of  the  said  Wallack  to  Greenleaf,  which  might  have 
been  purchased  by  the  said  Jameson,  at  the  sale  of  Washington 
Boyd,  and  filed  with  the  clerk  of  the  court  From  this  decree  the 
plaintiff  appealed  to  this  court.  A  deed  by  Richard  Wallack  to 
James  Greenleaf,  bearing  date  the  2d  of  August,  1825,  a  bond  of 
indemnity  executed  by  Jonathan  and  William  Prout,  and  a  deed  of 
release  by  Z.  Walker,  as  directed  by  the  aforesaid  decree,  dated  the 
3d  and  7th  of  February,  1825,  were  executed,  approved, 
and  filed  with  the  clerk  of  the  court,  in  conformity  *with  [  •  145  ] 
the  decree,  and  form  parts  of  the  record  brought  up  by  this 
appeaL 

The  first  objection  made  by  the  appellant's  counsel  to  the  decree 
of  the  court  below  is,  that  the  contract  between  the  appellant  and 
Washington  Boyd,  for  the  sale  of  the  lots  mentioned  in  the  bill,  was 
void,  for  want  of  authority  in  the  latter  to  dispose  of  the  property  in 
any  other  mode  than  at  public  auction.  Such;  it  must  be  acknowl- 
edged, is  the  mode  prescribed  by  the  deed  of  trust ;  nor  can  it  be 
questioned  but  that  the  trustee  was  bound  to  conform  to  this  as 
well  as-  to  the  other  requisitions  of  the  deed  under  which  he  pro- 
fessed to  act  This  was  the  test  of  value  which  the  grantor  thought 
proper  to  require ;  and  it  was  not  competent  to  the  trustee  to  estab- 
lish any  other,  although  by  doing  so,  be  might,  in  reality,  promote 
the  interest  of  those  for  whom  he  acted. 

But  what  are  the  facts  in  the  present  case  ? 

The  nine  lots  which  formed  the  subject  of  the  correspondence 
between  the  appellant  and  the  trustee,  in  March,  1816,  and  of  the 
written  contract,  on  the  19th  of  March,  1817,  were  actually  adver- 
tised, as  directed  by  the  deed  of  trust ;  were  set  up  for  sale,  as  the 
amended  bill  alleges,  at  public  auction,  in  April,  1816,  and  were  sold 
for  the  sum  of  $4,019.05.  Two  of  them  were  set  down  to  S.  Elliot, 
the  agent  of  the  appellant,  at  the  price  of  $3,500;  and  the  other 
seven  were  struck  off  to  Jameson,  Prout,  and  Walker,  for  the' remain- 
ing sum  of  $519.05. 

It  is  not  even  charged  in  the  bill,  much  less  is  there  any  proof  in 
the  cause,  to  warrant  a  suspicion  that  the  sale  was  not  fairly  con- 
ducted, or  that  any  person  bid  for  the  two  lots  set  down  to  Elliot, 
more  than  the  sum  at  which  they  were  charged  to  him. 

In  making  the  sale  in  that  mode,  no  deception  was  practised  upou 
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the  appellant ;  since  he  was  infonned,  by  Elliot's  letter  to  him,  ol 
the  16th  of  March,  1816,  that  Mr.  Boyd  had  further  postponed 
the  sale  of  Minifie's  property,  and  would  consider  him,  Greenleafi 
as  the  purchaser  for  $3,500.  The  writer  adds :  '^  I  have  stipulated 
that  the  whole  property  shall  be  included.  It  is  necessary  to  go 
through  the  forms  prescribed  by  the  decree ; "  meaning,  no  doubt,  if 
the  letter  be  truly  transcribed  into  the  record,  the  trust  deed.  But, 
on  the  19th  of  March,  1817,  when  the  contract  was  finally  reduced 
to  writing,  the  appellant  was  distinctly  apprised  that  the  whole  of 
the  lots  had  been  sold  at  public  sale,  at  six,  twelve,  and  eighteen 
months ;  and  he  was  then  satisfied  to  give  his  note  for  the  stipulated 
sum  agreed  to  be  paid  for  the  nine  lots,  upon  the  engagement  of 

Boyd  to  make  a  deed  for  the  same  to  Samuel  Elliot 
[  *  146  ]  Upon  what  plausible  ground,  then,  can  the  appellant  *now 

insist  that  the  lots  were  not  sold  at  public  auction,  and, 
on  that  ground,  to  seek  to  be  relieved  against  the  payment  of  his 
note,  given  for  the  purchase-money,  thus  agreed  to  be  paid  for  the 
property  ?  The  argument  urged  by  his  counsel,  that  the  contract  is 
void,  because  the  lots  were  sold  to  the  appellant  for  a  less  sum  than 
that  at  which  they  were  struck  off  to  the  purchasers  at  the  public 
sale,  cannot  for  a  mdknent  be  maintained ;  since,  whatever  might  be 
the  liability  of  the  trustee  to  the  cestui  que  trusty  to  pay  the  difference 
between  those  sums,. it  is  surely  not  an  objection,  in  the  mouth  of 
the  appellant,  sufficient  to  release  him  fi*om  his  contract. 

But,  were  it  to  be  admitted  that  Boyd  acted  in  derogation  of  his 
trust,  in  selling  the  property  to  the  appellant  for  a  less  sum  than  he 
actually  sold  it  for  at  public  auction,  and  that  on  that  account  the 
title  of  the  appellant  might  be  impeached,  may  not  the  objection  be 
removed  by  the  agreement  of  the  parties  beneficially  interested  in 
the  property  under  the  deed  of  trust,  to  confirm  the  sale ;  or,  by  their 
acts,  tending  to  produce  the  same  result?  Of  this,  we  apprehend, 
there  cannot  exist  a  doubt.  Now,  who  are  the  parties  for  whose 
benefit  this  trust  was  created?  They  are  the  creditors  of  Charles 
Minifie,  in  the  first  instance ;  and  after  they  are  satisfied,  Mrs.  Mini- 
fie,  to  the  extent  of  the  sum  which  might  be  decreed  to  her  for 
alimony ;  and  then  Charles  Minifie,  as  to  any  balance  which  might 
remain.  But  it  appears  firom  the  exhibits  filed  in  the  cause,  that  the 
amount  of  the  debt  due  by  Minifie,  and  for  which  judgments  were 
obtained  against  him,  exceeded  considerably  ihe  sum  at  which  these 
lots  sold  at  public  auction,  independent  of  the  interest  due  upon 
those  debts,  and  the  costs  of  the  different  suits  in  which  the  judg- 
ments were  entered.  The  only  persons,  then,  who  are  beneficially 
'uiterested  in  the  property  conveyed  by  the  deed  of  trust,  are  the 
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creditors  of  Charles  Minifie,  who  have  united  in  a.  suit  against  the 
heir  at  law  of  Boyd,  for  the  purpose  of  having  a  new  trustee 
appointed  to  carry  into  execution  the  sale  made  of  the  property  by 
the  former  trustee,  under  the  deed  of  trust ;  and  they  are,  as  the  bill 
charges,  the  active  parties  in  enforcing  the  payment  of  the  purchase- 
money.  After  these  solemn  acts,  done  in  afiiimance  of  the  sale  made 
to  the  plaintiff,  the  creditors  would  never  be  permitted,  by  a  court  of 
equity,  to  impeach  it ;  nor  can  the  alleged  breach  of  trust  be  urged 
by  the  appellant,  as  a  reason  for  annulling  the  contract  or  excusing 
him  from  the  payment  of  the  purchase-money. 

The  next  objection  made  by  the  appellants  counsel  to  the  decree 
of  the  court  below  is,  that  the  title  of  the  property  which  it  directs 
to  be  conveyed  to  the  appellant  is  defective,  being  incum- 
bered with  the  claim  of  Francis  Jameson  to  three  *  of  the  [  *  147  ] 
lots,  and  with  the  right  of  dower  of  Mrs.  Minifie  in  the 
whole  of  the  property. 

It  is  very  manifest  that  the  titie  of  Jameson,  if  any  he  has,  is 
merely  nominaL  The  sale  to  him  was  made  in  1816,  upon  six, 
twelve,  and  eighteen  months'  credit ;  and,  by  the  terms  of  the  sale, 
he  was  required  to  give  his  note  for  the  purchase-money,  with  an 
approved  indorser,  negotiable  at  one  of  the  banks  in  this  district 
The  bill  does  not  charge,  nor  is  it  even  alleged  at  the  bar,  that  a 
note  was  given  by  Jameson  for*the  purchascrmoney  bid  for  these 
lots ;  not  one  cent  of  it  has  been  paid  by  him  or  even  demanded ;  or 
that,  from  the  year  1816,  when  the  sale  was  made,  to  the  present 
moment,  a  claim  to  the  property  has  been  asserted  or  intimated  by 
this  person.  But  it  does  appear,  by  the  testimony  of  a  witness  ex- 
amined in  the  cause,  that  the  plaintiff,  Greenleaf,  has  been  in  posses- 
sion of  the  whole  of  the  property  from  the  time  that  he  purchased  it ; 
and  that  Jameson  had,  upon  the  application  of  Boyd  to  relinquish  his 
claim  to  the  property,  consented  to  do  so. 

Upon  this  state  of  facts,  this  court  can  feel  no  hesitation  in  saying 
that  Jameson  had  not  such  an  equitable  tifle  to  the  lots  purchased 
by  him  as  a  court  of  equity  would  enforce  against  the  trustee  of  - 
Minifie  oi  against  the  plaintiff.  Whether  that  court  would  require  a 
titie  like  this  to  be  released,  in  a  case  where  a  trustee  was  a  party 
plaintiff  asking  for  a  specific  execution  of  the  contract,  need  not  be 
decided  in  this  case.  But  we  are  clearly  of  opinion  that  the  want  of 
such  a  release  cannot  be  urged  by  the  vendee,  as  a  cause  for  rescind- 
ing the  contract. 

The  objection  founded  on  the  right  of  dower  of  Mrs.  Minifie,  is 
quite  as  untenable  as  the  one  that  has  just  been  disposed  o£     The 
plaintiff,  when  he  made  the  purchase  of  this  property,  was  apprised 
VOL.  VII.  43 
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that  he  was  dealing  with  a  trustee ;  and  knew  or  might  have  known, 
from  the  land  records  of  the  county  in  which  the  property  was  sit- 
uated, whether  Mrs.  Minifie  was  a  party  to  the  deed  of  trust,  and 
had  or  had  not  relinquished  her  right  of  dower.  He  required  of  the 
trustee  no  stipulation  in  relation  to  this  right ;  and  it  may,  therefore, 
be  fairly  presumed  that  the  value  of  it  was  taken  into  consideration, 
in  fixing  the  amount  of  the  purchase-money  to  be  paid  for  the  prop- 
erty. In  such  a  case,  as  well  as  in  that  which  we  have  just  dis- 
posed of,  a  court  of  equity  will  not  interpose  to  relieve  the  vendee, 
but  will  leave  him  to  such  legal  remedy  as  he  may  be  entitied  to, 
in  case  bis  title  should,  at  any  future  time,  be  disturbed  by  these 
claims. 

The  court  is,  upon  the  whole,  of  opinion,  that  the  objections  to 

the  decree,  which  have  been  noticed,  are  insufficient  to  warrant  a 

reversal  .of  it.     It  is,  however,  exposed  to  other  objections) 

[  •  148  ]  •  which  must  produce  this  result,  and  which  now  remain  to 

be  examined. 

The  first  is  that  Richard  Wallack,  the  substituted  trustee,  who  is 
required  by  the  decree  to  perform  a  number  of  acts,  in  order  to  enti- 
tie  him  to  levy  and  to  collect  the  amount  of  the  judgments  for  the 
purchase-money,  and  upon  the  performance  of  which  the  injunction 
is  dissolved,  was  no  party  to  the  controversy  in  the  court  below. 
The  suit,  it  is  true,  was  revived  against  him  in  his  character  of  ad- 
ministrator of  Washington  Boyd,  and  also  against  the  heir  at  law 
of  Boyd ;  to  which  mode  of  proceeding  no  objection  could  be  taken, 
if  the  decree  had  been  against  him  in  his  character  of  adminis- 
trator ;  because  in  that  character  he  claimed  under  a  titie  derived 
from  the  party  by  whose  death  the  abatement  of  the  suit  was  caused, 
and  was  the  person  designated  by  law  to  represent  him,  in  relation 
to  his  personal  estates. 

But  this  was  not  the  case  in  respect  to  Richard  Wallack,  as  the 
substituted  trustee  and  successor  of  Boyd.  The  power  with  which 
the  latter  was  clothed  became  vested  in  Wallack,  not  by  operation 
'  of  law,  but  by  the  appointment  of  the  court,  subsequent  to  the  insti- 
tution of  the  suit.  The  original  suit,  which  abated  by  the  death  of 
Boyd,  became  also  defective  by  the  termination  of  his  powers  and 
the  appointment  of  a  new  trustee,  and  could  only  be  prosecuted 
against  him  by  way  of  a  supplemental  biU,  in  nature  of  a  bill  of 
revivor ;  in  which  it  would  be  necessary  to  state  not  only  the  original 
bill,  and  the  proceedings  thereon,  and  the  death  of  the  former  trustee, 
but  the  appointment  of  Wallack  as  his  successor,  and  his  accept- 
ance of  the  trust,  and  to  require  him  to  appear  and  answer  the 
charges  contained  in  the  supplemental  and  original  bills.    For  any 
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thing  appearing  upon  the  face  of  this  record,  Wallack  is  an  entire 
stranger  to  the  trust  with  which  the  decree  connects  him,  and  with- 
out any  power  whatever  to  make  a  valid  conveyance.  For  there; 
being  no  supplemental  bill,  or  allegation  in  any  bill  that  Wallack 
had  been  appointed  to  complete  the  trust  which  Boyd  had  left  unex- 
ecuted, and  to  collect  the  purchase-money  for  the  property  which  that 
trustee  had  sold,  and  that  he  had  accepted  such  appointment ;  these 
facts  cannot  be  considered  as  having  been  established  by  the  pro- 
ceedings and  decree  in  the  suit  of  the  creditors  of  Minifie,  against 
the  heir  at  law  of  Boyd.     See  Mitf.  33,  63,  70. 

The  next  objection  to  the  decree  is  that,  after  decreeing  Wallack 
to  perform  a  number  of  acts,  to  entitle  him  to  levy  and  collect  the 
amount  of  the  judgment  against  the  appellant|  as  before  mentioned, 
it  proceeds  to  dismiss  the  bill  with  costs  ;  thereby  putting  the  cause 
out  of  court,  and  rendering  the  other  parts  of  the  decree 
ineffectual  Should  Wallack,  for  example,  *  refuse  to  exe-  [  *  149  ] 
cute  a  conveyance  of  the  property  to  the  plaintiff  in  the 
court  below,  pursuant  to  the  decree,  the  non-existence  of  the  suit  on 
which  that  decree  was  made  would  prevent  any  process  of  contempt 
from  issuing  against  him,  for  the  purpose  of  compelling  him  to  exe- 
cute the  decree.  It  is  no  answer  to  this  objection  that  it  appears  by 
the  record  in  this  case  that  Wallack  has  in  fact  executed  the  decree 
on  his  part ;  since  the  error  complained  of  is  in  the  decree  itself,  and 
not  in  its  execution. 

It  was  insisted  by  the  counsel  for  the  appellees,  in  anticipation  of 
the  above  objection,  that  the  court  below  would  have  been  warranted 
in  dismissing  the  bill  absolutely,  without  requiring  any  thing  to  be 
performed  by  the  new  trustee,  in  consequence  of  the  omission  of  the 
plaintiff  in  that  suit  to  make  proper  parties. 

That  a  bill  may  be  dismissed  where  the  plaintiff,  when  called  upon 
to  make  proper  parties,  refuses  or  is  guilty  of  unreasonable  delay  in 
doing  so,  need  not  be  questioned  ;  but  to  do  so  without  a  demurrer, 
plea,  or  answer,  pointing  out  the  person  or  persons  who  the  defend- 
ants insist  ought  to  be  made  parties,  is  unprecedented,  and  would 
most  unquestionably  be  erroneous,  although  the  decree  should  assign 
this  as  the  ground  of  dismission,  which  is  not  done  in  the  present  case. 

The  last  objection  to  the  decree  which  it  is  thought  necessary  to 
notice,  is,  that  the  heir  at  law  of  Washington  Boyd,  deceased,  is  not 
required  to  release  her  title  to  the  property  in  controversy  to  the 
appellant ;  a  majority  of  this  court  being  of  opinion  that  the  legal 
estate  in  +h  t  property  did  not  pass  to  Richard  Wallack,  under  th<5 
decree  of  the  Slst  of  January,  1823,  before  referred  to,  but  is  yet  out- 
ertanding  in  the  heir  at  law  of  Boyd. 
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The  decree  of  the  court  below  must,  for  these  errors,  be  reversed, 
and  the  cause  is  to  be  remanded  to  that  court,  for  further  proceed- 
ings to  be  had  thereon,  in  conformity  with  the  principles  before 
stated. 


Benjamin  Buck   and   Thobias   Hedrick  v.   The  Chesapeake  In- 
surance Company. 

1  P.  151. 

The  court  is  not  bound  to  modify  the  instractions  prayed  for  by  counsel ;  if  not  coirect  in 
point  of  law  as  prayed,  they  may  rightfully  be  rejected. 

If  the  insurer  make  no  inquiry  as  to  the  neutrality  of  the  interest,  an  insurance  "  for  whom 
it  concerns  "  covers  belligerent  property. 

Insarers  are  presumed  to  know  the  state  and  incidents  of  the  trade  in  which  property  cov- 
ered by  them  is  represented  to  be  embarked,  and  this  may  include  a  practice  for  neutrals 
to  cover  belligerent  property. 

But  if  an  express  representation  is  made  that  the  property  is  neutral,  a  policy  "for  whom  it 
concerns  **  does  not  cover  property  of  a  belligerent 

A  master,  being  the  legal  owner  of  the  whole  caigo  and  the  equitable  owner  of  part  of  it» 
has  an  insurable  interest  in  the  whole. 

Certain  statements  held  not  to  amoun-  to  a  representation  of  neutrality  of  property. 

The  case  is  stated  in  the  opinion  of  the  court 

Hoffman  and  Mayer^  for  the  plaintiffs. 

Wirt  (attorney-general)  and  Meredith^  contra. 

[  •  168  ]       •  Johnson,  J.,  delivered  the  opinion  of  the  court. 

This  cause  comes  up  from  the  circuit  court  for  the  Mary- 
land district,  on  a  difference  of  opinion. 

The  suit  below  was  instituted  on  two  policies  of  insurance ;  the 
one  for  $6,000,  the  other  for  $2,000,  upon  the  brig  Columbia,  Daniel 
Fitch  master,  at  and  from  the  Spanish  island  of  Porto  Rico  to  Bal- 
timore,  for  whom  it  may  concern.  Buck  and  Hedrick  were  the 
agents  of  Fitch,  and  the  policies  were  made  in  their  name.  The 
first  policy  was  executed  on  the  6th  of  May,  1822,  and  stands  unim- 
peached  by  any  circumstances  occurring  at  the  time  of  its  execution. 
But,  when  application  was  made  for  the  second  policy,  which  was 
on  the  24th  of  May,  the  agents  laid  before  the  underwriters  a  letter, 
dated  Ponce,  April  27, 1822,  to  this  effect :  — 

^  Messrs.  Buck  and  Hedrick  : 

"  1  wrote  you  a  few  days  ago,  by  the  brig  Ospray,  Captain  Perkins, 

direct  for  Baltimore,  requesting  you  to  have  insurance  done  for  me 

on  the  brig  Columbia  and  her  cargo,  owned  and  commanded  by  me, 

'  to  sail  from  this  for  Baltimore,  about  5th  to  10th  of  May,  with 
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a  cargo  of  sugar.  When  I  wrote  you  by  The.Ospray,  I  could  not  say 
what  amount  of  cargo  to  have  insured  for  me.  I  now  think  I  shall 
have  on  board  about  130,000  pounds,  valued  at  $8,000,  which 
amount  I  wish  you  to  have  insured  for  me,"  &c. 

The  rest  has  no  material  bearing  upon  the  cause.  On  the  back'  of 
this  letter  was  written  the  following  inquiry :  — 

•  "  What  will  $2,000  be  insured  at,  agreeable  to  within  [  *  159  ] 
letter,  on  cargo  of  which  you  have  $6,000  insured  some 
time  since  ?  Buck  and  Hedrick." 

The  vessel  and  cargo  were  totally  lost  by  the  perils  of  the  sea ; 
and  the  interest  proved  at  the  trial  consisted  of  above  $2,000,  the 
property  of  Fitch,  and^  above  $6,000,  the  property  of  G.  Medina,  a 
Spanish  subject  of  Porto  Rico,  at  that  time  affected  with  the  charac- 
ter of  a  belligerent 

The  whole  cargo  was  consigned  to  Daniel  Fitch,  and  documented 
as  his ;  Medina  himself  being  on  board  on  the  voyage. 

The  order  for  insurance,  on  which  the  policy  of  6th  May  was 
effected,  was  in  the  following  words  :  <'  Insurance  is  wanted  against 
all  risks,  for  account  of  whom  it  may  concern,  $3,000  on  the  brig 
Columbia,  Daniel  Fitch  master,  and  on  cargo  $6,000,  as  interest  may 
appear,  at  and  from  Ponce,  Porto  Rico,  to  Baltimore.  A  letter  from 
Captain  Fitch,  dated  19th  April,  says,  he  expects  to  sail  about  5th 
to  10th  May ;  that  the  brig  is  in  good  order,  perfectly  tight  and  sea- 
worthy.    What  premium  ?  " 

Both  policies,  it  appears,  were  done  at  a  premium  of  1^,  and  on 
neither  occasion  was  the  letter  of  the  19th  April  called  for  by  the 
ojSice,  nor  was  any  warranty  or  representation  of  any  kind  made  or 
asked  for  respecting  the  cargo,  beyond  what  was  voluntarily'  made 
and  has  been  stated. 

The  first  instruction,  on  which  the  court  below  divided,  was  prayed 
for  by  the  plaintiffs  in  these  words  :— 

^  That,  as  the  policies  of  insurance  in  this  case  purport  to  insure 
the  plaintiffs  ^  for  whom  it  might  concern,'  they  are  not  bound  to 
prove  that,  at  the  time  of  effecting  the  insurance  or  any  other  time, 
they  disclosed  to  the  defendants  that  Spanish  property  was  intended 
to  be  covered  by  the  insurance ;  and  that,  in  policies  of  such  descrip- 
tion, there  can  be  no  undue  concealment  as  to  the  parties  interested 
iii  the  property  to  be  insured" 

Dangerous  as  it  always  is  in  a  court  of  justice  to  generalize  in  the 
propositions  which  it  decides,  it  is  peculiarly  so  in  questions  arising 
on  policies  of  insurance. 

43' 
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The  present  proposition  is  obviously  coached  in  terms  too  general 
to  admit  of  an  answer  in  the.  affirmative,  without  restriction  or  modi* 
fication.  And  as  courts  of  justice  are  not  bound  to  modify  or  fashion 
the  instructions  moved  for  by  counsel,  so  as  to  bring  them  within  the 
rules  of  law,  if  this  cause  had  come  up  on  a  writ  of  error  to  the  judg- 
ment of  the  court  below,  for  refusing  the  instruction  as  prayed,  it 
would  be  difficult  to  say  that,  in  the  terms  in  which  it  is  presented, 
the  court  was  bound  to  give  this  instruction. 

To  affirm  <<  That,  in  policies  of  such  description,  there  can  be  no 
undue  concealment  as  to  the  parties  interested  in  the  prop- 
[  •  160  ]  erty  *  to  be  insured,"  is  obviously  going  much  too  far ; 
since  the  underwriter  has  an  unquestionable  right  to  be 
informed,  if  he  makes  inquiry.  The  assured  may  be  silent,  it  is  true, 
if  he  will,  and  let  the  premium  be  charged  accordingly ;  but  if  the 
inquiry  then  made  should  be  responded  to  with  information  contrary 
to  the  verity  of  the  case,  this  obviously  gives  a  conventional  signifi- 
cation to  the  terms  of  the  policy,  which  may  differ  materially  from 
the  known  and  received  signification  in  ordinary  cases.  He,  for 
instance,  who  should  insure  ^  for  whom  it  may  concern,"  under  an 
express  assurance  that  there  is  no  belligerent  interest  in  the  cargo, 
could  not,  upon  any  principle,  be  held  to  have  made  assurance  upon 
belligerent  interest 

This  is  no  more  than  the  application  of  the  general  principle,  that 
insurance  is  a  contract  of  good  faith,  and  is  void  whenever  imposi- 
tion is  practised 

That  a  policy  <^  for  whom  it  may  concern  "  will,  in  ordinary  cases, 
cover  belligerent  property,  has  been  folly  conceded  in  argument. 
Nor  is  it  contested  that  previous  representation  will  be  sunk  or  ab- 
sorbed, or  put  out  of  the  contract,  where  the  policy  is  executed  in 
obvious  inconsistency  with  those  representations.  But  the  ground 
here  insisted  on  for  defendants  is,  that  the  letter  of  April  27  was  a 
representation  that  the  whole  cargo  was  Captain  Fitch's,  and  that  it 
thereby  operated  as  an  imposition  upon  the  underwriters,  and,  as 
such,  avoids  both  policies ;  or  that  it  affibces  a  conventional  meaning 
to  the  phrase  in  these  policies,  which  limits  its  ordinary  import. 

Is  there  any  thing  in  the  case  sufficient  to  except  these  policies 
from  the  ordinary  import  and  effect  of  the  phrase  ^  for  whom  it  may 
concern  ?  " 

We  are  of  opinion  there  is  not. 

Whatever  turn  of  expression  may  be  given  to  the  question,  or  in 
whatever  aspect  it  may  be  presented,  it  is  obviously,  at  last,  no  more 
than  the  simple  question,  have  these  underwriters  been  entrapped,  or 
imposed  upon,  or  seduced  into  a  contract,  of  the  force,  extent,  er 
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incidents  of  whicb  a  competent  nnderstanding  cannot  be  imputed  to 
them? 

A  knowledge  of  the  state  of  the  world,  of  the  allegiance  of  partic- 
ular countries,  of  the  risks  and  embarrassments  affecting  their  com- 
merce, of  the  course  and  incidents  of  the  trade  on  which  they  insure, 
and  the  established  import  of  the  terms  used  in  their  contract,  must 
necessarily  be  imputed  to  underwriters.  According  to  a  distinguished 
English  jurist.  Lord  Mansfield,  in  Pelly  v.  The  Royal  Exchange,  &c., 
1  Bur.  341,  «  The  insurer,  at  the  time  of  underwriting,  had  under  his 
consideration  the  nature  of  the  voyage  and  the  usual  manner  of  con- 
ducting it  ?  "  And  what  is  usually  done  by  such  a  ship,  with 
such  a  cargo,  in  such  a  voyage,  is  *  understood  to  be  refer-  [  *  161  ] 
red  to  by  every  policy.  Hence  when  a  neutral,  carrying  on 
a  trade  from  a  belligerent  to  a  neutral  country,  asks  for  insurance 
"  for  whom  it  may  concern,"  it  is  an  awakening  circumstance.  No 
underwriter  can  be  ignorant  of  the  practice  of  neutrals  to  cover  belli- 
gerent property  under  neutral  names,  or  of  the  precautions  ordinarily 
resorted  to  that  the  cover  may  escape  detection.  The  cloak  must  be 
thrown  over  the  whole  transaction,  and  in  no  part  is  it  more  neces- 
sary than  in  the  correspondence  by  other  vessels,  so  often  overhauled 
by  an  enemy,  for  the  very  purpose  of  detecting  covers  on  other  car- 
goes. Letters  thus  intercepted  have  often  been  the  groundwork  of 
condemnation  in  admiralty  courts ;  and  underwriters,  to  whom  the 
extension  of  trade  is  always  beneficial,  must  and  do  connive  at  the 
practice  in  silence.  They  ask  no  questions,  propose  their  premiums, 
and  the  contract  is  as  well  und^stood  as  the  most  thorough  explana- 
tion can  make  it 

There  is  nothing  in  the  letter  in  evidence  calculated  to  mislead  an 
insurer  of  ordinary  vigilance,  but  what  was  fully  explained  away  by 
concomitant  circumstances.  It  is  true,  that  in  the  letter  Fitch  writes, 
to  have  insurance  done  for  him,  on  '^  the  brig  Columbia  and  her  cargo," 
that  he  cannot  say  what  amount  of  cargo  to  have  insured  for  him. 
Yet,  when  the  offer  was  submitted,  it  was  indorsed  on  the  back  of 
this  letter,  and  expressly  declared  to  be  upon  the  same  cargo,  of 
^  which  you  have  (6,000  insured,  some  time  since." 

The  insurance  alluded  to  was  made  "  for  whom  it  may  concern," 
and  this  second  policy  is  expressed  in  the  same  terms. 

Here,  then,  was  a  neutral,  professing  himself  to  be  owner  of  a 
cargo,  consisting  of  produce  of  the  hostile  island,  on  a  voyage 
having  for  its  object  to  find  a  market  for  that  produce  —  most 
unnecessarily,  if  himself  the  real  owner,  or  if  there  were  no  owners 
but  neutrals  —  most  unwisely  subjecting  himself  or  them,  to  an 
increase  of  premium,  which  could  not  but  result  from  such  an  offer. 
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This  was  a  circumstance  calculated  to  induce  inquiry.  The 
defendants  had  a  right  to  make  what  inqu^es  they  pleased  as  to  the 
real  character  of  the  cargo ;  and  if  they  did  not  make  those  inqui- 
ries, the  law  imputes  to  them  the  use  of  the  phrase,  "  for  whom  it 
may  concern,"  in  its  ordinary  effect  and  signification.  We  are, 
therefore,  of  opinion  that  this  instruction,  if  so  modified  as  to  be 
confined  to  the  case  before  the  court,  ought  to  have  been  given. 

The  second  prayer,  amounting  only  to  an  affirmance  of  the  gen- 
eral proposition,  as  relates  to  the  policy  of  the  6th  May,  we  are  of 
opinion  ought  to  have  been  given. 

The  third  prayer,  having  the  same  bearing  upon  the  pol- 

[  •  162  ]  icy  •  of  the  24th  May,  we  are  of  opinion,  for  the  reasons 

expressed  in  the  first  prayer,  ought  also  to  have  been  given. 

By  the  fifth  prayer,  the  plaintiffs  ask  of  the  court  to  instruct  the 
jury,  ^<  That  if  the  said  Daniel  Fitch,  at  the  time  of  said  policies, 
was  legal  and  equitable  owner  of  part  of  the  cargo  insured ;  and 
the  legal,  though  not  equitable  owner  of  the  residue,  policies  'for 
whom  it  may  concern'  do  cover  the  entire  cargo ;  and  said  Fitch  is 
competent  in  law  to  recover  the  whole,  in  his  own  name,  though 
the  belligerent  character  of  a  part  of  said  cargo  was  not  disclosed 
at  the  time  of  effecting  said  policies." 

The  language  in  which  this  prayer  is  couched,  obviously  imports 
two  propositions :  1.  That  a  policy  "  for  whom .  it  may  concern" 
will  cover  the  whole  cargo,  though  the  assured  had  only  the  legal, 
without  the  equitable  interest  in  part,  and  a  legal  and  equitable 
interest  in  the  residue ;  and,  2.  That  Daniel  Fitch  is  competent  in 
law  to  recover  the  whole,  in  his  own  name,  though  the  belligerent 
character  of  part  was  not  disclosed  when  the  policies  were  executed. 

It  U  a  very  great  objection  to  this  prayer,  that  the  language  used 
is  too  general  and  abstracted,  and  not  adapted  to  the  case  with  that 
studied  precision  which  the  law  requires,  thereby  rendering  it 
scarcely  possible  for  the  court  to  meet  it  with  a  simple,  positive,  or 
affirmative  answer. 

To  the  first  of  the  two  propositions  it  may  be  further  objected 
that  it  is  difficult  to  perceive  how  it  came  to  be  introduced  into  the 
cause.  Abstracted  from  the  effect  of  belligerent  interest  in  the 
cargo,  the  defence  admits  that  the  policy  covers  all  other  interests, 
whether  legal  or  equitable. 

And,  with  regard  to  the  second,  it  is  not  easy  to  perceive  why 
the  court  should  be  called  upon  to  charge  the  jury  that  Daniel 
Fitch  was  competent  in  law  to  recover  the  whole  in  his  own  name, 
when  the  suit  is  in  fact  prosecuted  in  the  name  of  the  agents ;  and 
ihey  count  ^upon  the  interests  of  both  Medina  and  Fitch. 


JANUARY  TERM,   1828.  618 

Bock  V,  The  ChMapeake.  Insarance  Co.    1  P. 

But  the  cause  has  been  argued  upon  the  assumption  that  this 
prayer  brings  up  the  question  of  insurable  interest  in  Pitch,  by 
whose  instructions  Buck  and  Hedrick  effected  this  insurance ;  and, 
as  it  is  better  to  follow  out  the  concessions  of  counsel  than  to  let 
the  cause  come  up  here  again  upon  this  point,  we  will  consider 
that  question  as  being  raised  by  this,  in  conhection  with  the  other 
prayers. 

And  here,  we  think,  the  facts  make  up  a  clear  case  of  insurable 
interest  The  only  doubt,  probably,  arises  from  one  of  the  most 
prolific  grounds  of  uncertainty  on  many  subjects^  namely  :  The  use 
of  terms  originaUy  unaptly  selected,  but  now  rendered  legitimate 
by  use.  It  is  only  necessary  to  inspect  a  few  cases  on  this 
*  doctrine,  to  be  satisfied  that  the  term  interest,  as  used  in  [  *  163  ] 
dpplication  to  the  right  to  insure,  does  not  necessarily  im- 
ply property  in  the  subject  of  insurance. 

In  the  case  of  Crauftud  et  al,  v.  Hunter,  8  D.  &  E.  13,  the  plain- 
*  tiffs  were  commissioners  appointed  by  the  crown,  under  an  act  of 
parliament,  to  superintend  the  transportation,  &c.,  of  Dutch  vessels, 
seized  in  time  of  peace,  without  any  present  designation  for  whom 
—  whether  to  be  held  in  trust  for  the  original  owners,  the  crown,  or 
the  captor.  The  vessel  had  been  carried  into  St.  Helena ;  and  the 
policy  was  effected  with  a  view  to  her  safe  transportation  £roj7i 
that  island  to  England;  and,  after  much  consideration,  it  was 
adjudged  that  this  was  a  good  insurable  interest,  and  the  plaintiff 
recovered. 

The  same  point  was  afterwards  decided  in  Lucena  v.  Craufurd 
et  aLZ  Bos.  &  Pul.  75,  on  a  writ  of  error  to  the  exchequer,  after 
three  arguments,  and  great  deliberation,  yet  the  seizures  were 
made  before  declaration  of  war ;  and  the  interest  of  the  plaintiffs 
amounted  to  nothing  but  a  power  over  the  subject,  with  a  claim  by 
quafUum  meruit^  for  their  services. 

Putting  down  the  present  case,  therefore,  to  its  lowest  grade  of 
insurable  interest,  it  is  equal  to  that  of  the  plaintiffs  in  the  two  cases 
alluded  to ;  for  Daniel  Fitch  was,  at  least,  the  agent  or  trustee  of 
Medina,  to  transport  his  goods  from  Porto  Rico  to  a  market,  and 
to  secure  them  from  the  chances  of  capture  and  loss. 

But  this  case  is  stronger  than  the  English  cases  cited ;  for,  by  the 
act  of  Medina  himself.  Fitch  was  exhibited  to  the  world,  clothed 
with  all  the  national  documents  which  evidence  an  absolute  prop- 
erty; and  for  many  purposes,  the  real  owner  would  have  been 
estopped  to  deny  it. 

We  will  instance  the  payment  of  duties;  for  which,  either  as 
owner  or  consignee,  our  laws  held  Fitch  absolutely  liable.  *  We 
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have,  therefore,  no  doubt  of  the  emfficiency  of  the  insurable  interest 
in  this  case. 

The  last  prayer,  on  which  the  court  below  divided,  is  in  these 
terms:  — 

**  That  the  court  instruct  the  jury  that  the  letter  of  the  27th  April, 
1822,  with  the  order  Viitten  thereon,  do  not,  in  law,  amount  to  a 
representation  that  the  property  to  be  insured  was  the  sole  prop- 
erty of  Daniel  Fitch;  or  that  the  whole,  or  any  part  thereof,  was  not 
belligerent*' 

We  have  ahready  expressed  our  opinion  on  the  proposition  here 
presented.  It  is  to  be  regretted  that  thb  prayer,  also,  is  so  defective 
in  precision.  But  it  was  obviously  intended,  and  so  argued,  to  be 
confined  to  a  representation  which  would  vitiate  the  policy.  With 
relation  to  the  first  policy,  we  are  all  of  opinion  that  it  was 
[  •  164  ]  unaffected  by  the  letter  specified;  and,  •with  regard  to  the 
second  policy,  whatever  might  have  been  the  effect  of  this 
letter,  had  it  stood  alone,  yet,  taken  in  connection  with  the  concom- 
itant circumstances,  it  was  not  fatal  to  the  contract. 

On  this  point,  a  majority  of  the  court  would  be  understood  to 
express  the  opinion  that  this  letter,  connected  with  the  order  indorsed 
upon  it,  the  previous  insurance  referred  to,  and  considered  in  relation 
to  the  state  of  the  world,  and  the  nature,  character,  and  ordinary 
conduct  of  the  voyage  insured,  was  not  such  a  representation,  as,  per 
«e,  vitiated  the  policy. 

And  this  opinion  will  be  certified  to  the  court  below. 

This  cause  came  on,  &c. ;  on  consideration  whereof,  this  court  is 
of  opinion :  1.  That  as  the  policies  of  insurance  in  this  cause  pur- 
port to  insure  the  plaintiffs  ^  for  whom  it  may  concern,"  they  are  not 
bound  to  prove  that,  at  the  time  of  effecting  the  said  insurance,  or 
any  other  time,  they  disclosed  to  the  defendant  that  Spanish  property 
was  intended  to  be  covered  by  the  said  insurance,  unless  inquiries  on 
the  subject  were  propounded  by  the  insurer,  prior  to  the  insurance. 
2.  That  if  the  jury  believe  the  policy  of  the  6th  of  May,  1822,  was 
founded  on  the  order  of  the  same  date,  the  said  policy  being  *^  for 
whom  it  may  concern,"  does  cover  belligerent  as  well  as  neutral  inter- 
est. I.  That  if  the  jury  believe  that  the  policy  dated  24th  of  May, 
1822,  WAS  founded  on  the  letter  of  the  27th  of  April,  1822,  and  the 
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order  written  thereon,  the  policy  being  "  for  whom  it  may  concern," 
does  cover  neutral  as  well  as  belligerent  property.  4.  That  if  the  said 
Daniel  Fitch,  at  the  time  of  the  date  of  the  said  policies,  was  legal 
and  equitable  owner  of  part  of  the  cargo  insured,  and  legal  tiiongb 
not  equitable  owner  of  the  residue,  the  policies  being  ^  for  whom  it 
may  concern,"  do  cover  the  entire  cargo ;  and  that  the  said  Fitch 
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had  a  good  insurable  interest  in  the  whole  cargo ;  and  the  plaintif&, 
as  his  agents,  are  competent  to  recover  the  whole  sum  insured  there- 
on, on  proof  of  such  legal  and  equitable  interest  in  the  said  Fitch. 
5.  That  the  letter  of  the  27th  of  April,  1824,  whatever  might  be  its 
effect  if  taken  alone,  yet,  taken  in  connection  with  the  indorsement 
thereon,  with  the  previous  policy  to  which  it  refers,  the  actual  state 
of  the  world,  &c.,  and  the  nature  of  such  transactions,  is  not  such  a 
representation  as  vitiates  the  policy.  AU  which  is  ordered  and 
adjudged  by  this  court  to  be  certified  to  the  said  circuit  court 

8  H.  S34. 


Henry  Wright,  William  Carothers,  Robert  Denniston,  Wil- 
liam Patton,  Thomas  Burman,  and  James  Robertson,  PlaintiiTs 
in  Error,  r.  The  Lessee  of  Levi  Hollinosworth  and  John 
KjkioHN,  Defendants  in  Error. 

1  P.  165. 

An  allegation  that  the  lessor  of  the  plaintiff  is  a  citizen  of  the  State  of  Missouri  is  safficient, 

without  an  averment  that  Missouri  is  one  of  the  United  States. 
This  coart  will  not  review  the  decision  of  a  circuit  court  allowing  a  new  count  to  be  filed,  in 

an  action  of  ejectment,  alleging  a  demise  by  a  lessor  not  named  in  the  old  counts,  nor  its 

refusal  to  allow  costs  on  the  leave  to  amend. 
When  a  new  count  is  filed,  the  defendant  has  a  right  to  plead  de  novo ;  but  if  he  goes  to 

trial  on  the  old  plea,  which  puts  the  whole  declaration  in  issue,  there  is  no  error. 

The  case  is  stated  in  the  opinion  of  the  court 

White  J  for  the  plainti£ 

Isaacs^  contr^. 

•  Trimble,  J.,  delivered  the  opinion  of  the  coturt.  [  *  167  ] 

This  action  of  ejectment  was  commenced  in  the  circuit 
court  hi  Id  in  East  Tennessee,  by  suing  out  a  writ  of  capias  ad  re- 
spandenduMj  accompanied  with  the  declaration,  and  the  tenants  in 
possession  held  to  bail  to  answer  to  the  action,  in  the  manner  pro- 
vided for  by  a  statute  of  the  State.  The  original  declaration  con- 
tained two  counts:  the  first,  on  the  demise  of  Hollingsworth  and 
Kaighn,  citizens  of  Pennsylvania ;  the  second,  on  the  demise  of  Joseph 
Blake  and  Daniel  Green,  citizens  of  Massachusetts. 

The  tenants  appeared  and  pleaded  not  guilty,  upon  which  issue 
was  joined.  A  trial  was  had,  and  a  nonsuit  suffered  by  the  plain- 
tiff, which  was  set  aside  on  the  payment  of  costs.  After  these  pro- 
ceedings, the  court,  on  the  motion  of  the  plaintiff,  permitted  the 
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declaration  to  be  amended,  by  adding  a  count  on  the  demise  of  Ben- 
jamin  Spencer,  a  citizen  of  Missouri  The  parties  went  to  trial 
without  any  other  pleadings ;  and,  a  verdict  having  been  found  for 
the  plaintiff,  upon  the  third  or  new  count,  judgment  was  thereon  ren- 
dered in  his  favor,  to  reverse  which  the  defendants  have  prosecuted 
this  writ  of  error. 

They  allege    the  judgment    is    erroneous    and    ^ould    be   re- 
versed — 
[  •  168  ]       •  1.  Because  the  count  on  which  judgment  was  rendered 
against  them  does  not  show  that  Missouri  is  one  of  the 
United  States. 

2.  Because  the  court  permitted  the  declaration  to  be  amended  by 
adding  a  new  count,  on  the  demise  of  Benjamin  Spencer,  and  espe- 
eialiy  as  the  amendment  was  permitted  without  payment  of  costs. 

3.  Because  no  plea  was  filed  to  the  new  count,  nor  any  issue  made 
«p  thereon. 

The  first  objection  was  very  properly  not  pressed  in  argument. 
The  count  alleges  Benjamin  Spencer  to  be  a  citizen  of  the  State  of 
Missouri.  This  count  w€ls  filed  after  Missouri  was  admitted  as  a 
State  into  the  Union ;  and  there  can  be  no  question  but  that  this  and 
every  other  court  in  the  nation  are  bound  to  take  notice  of  the  ad- 
mission of  a  State  as  one  of  the  United  States,  without  any  express 
averment  of  the  fact. 

In  support  of  the  second  objection,  it  is  urged  that  the  admission 
of  the  new  count,  on  the  demise  of  a  new  lessor,  made  a  material 
alteration  in  the  suit;  that,  the  suit  having  been  originally  com- 
menced under  the  state  practice,  by  writ  of  capias  ad  respondendum^ 
to  which  the  former  lessors  only  were  parties,  the  .amendment  was, 
in  substance  and  effect,  the  institution  of  a  new  suit,  or  at  least 
grafting  a  new  one  upon  the  old,  and  produced  an  incongruity  upon 
the  record ;  the  first  and  second  counts  and  the  proceedings  on  them, 
being  proceedings  under  the  statute,  and  the  third  or  new  count  a 
proceeding  at  common  law ;  and  that,  according  to  established  prin- 
ciples of  practice,  it  should  have  been  aUowed,  if  at  all,  only  on  pay- 
ment of  costs. 

This  argument  would  be  entitled  to  great  and  perhaps  decisive 
influence,  if  addressed  to  a  court  ho^ving  any  discretion  or  power  over 
the  subject  of  amendments. 

But  the  allowance  and  refusal  of  amendments  in  the  pleadings,  the 
granting  or  refusing  new  trials,  and,  indeed,  most  other  incidental 
orders  made  in  the  progress  of  a  cause  before  trial,  are  matters  so 
peculiarly  addressed  to  the  sound  discretion  of  the  courts  of  original 
jurisdiction,  as  to  be  fit  for  their  decision  only,  under  their  own  rales 
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and  modes  of  practice.  This,  it  is  true,  may  occasionally  lead  to 
particular  hardships ;  but,  on  the  other  hand,  the  general  inconven- 
ience of  this  court  attempting  to  revise  and  correct  all  the  interme- 
diate proceedings  in  suits,  between  their  commencement  and  final 
judgment,  would  be  intolerable.  This  court  has  always  declined 
interfering  in  such  cases ;  accordingly  it  was  held  by  the  court,  in 
Wood  V.  Young,  4  C.  237,  that  the  refusal  of  the  court  below  to  con» 
tinne  a  cause  after  it  is  at  issue,  is  not  a  matter  upon  which 
error  can  be  assigned ;  that  the  refusal  of  "the  court  below  [  *  169  ] 
to  grant  a  new  trial  is  not  matter  for  which  a  writ  of  error 
lies  (6  C.  11, 187,  and  4  W.  220) ;  and  that  the  refusal  of  the  court 
below  to  allow  a  plea  to  be  amended,  or  a  new  plea  to  be  filed,  or  to 
grant  a  new  trial,  or  to  continue  a  cause,  cannot  be  assigned  as  a 
cause  of  reversal  or  a  writ  of  error.  We  can  perceive  no  distinction 
in  principle  between  these  cases  and  the  one  before  the  court.  We 
must  take  the  declaration,  including  the  amendment,  as  we  fijid  it  on 
the  record.  Nor  can  we  interfere  because  the  court  below  did  not,  as 
it  ought,  require  the  costs  formerly  accrued  to  be  paid  as  a  condition 
of  the  amendment 

The  authorities  cited  by  the  learned  counsel  do  not,  we  think,  sup- 
port his  last  position,  that  the  judgment  is  erroneous  because  a  plea 
was  not  filed  to  the  new  count  They  prove,  unquestionably,  that, 
upon  the  amendment  being'  made  to  the  declaration  by  adding  a 
count,  the  defendants  had  a  right  to  plead  de.novo  ;  they  prove  noth- 
ing more.  They  do  not  show  that  the  defendants  in  such  cases  must 
necessarily  plead  de  novo,  or  that  judgment  may  be  entered  by  de- 
fault for  want  of  a  plea  to  the  new  count,  if,  before  the  amendment, 
he  has  pleaded  the  general  issue.  We  think  the  practice  is  well  set- 
tled to  the  contrary.  The  defendant  has  a  right,  if  he  will,  to  with- 
draw his  former  plea,  and  plead  anew  either  the  general  issue  or  any 
farther  or  other  pleas  which  his  case  may  require ;  but  he  may,  if  he 
^dll,  abide  by  his  plea  already  pleaded,  and  waive  his  right  of  plead- 
ing de  novo.  His  failure  to  plead,  and  going  to  tried  without  objec- 
tion, are  held  to  be  a  waiver  of  his  right  to  plead,  and  an  election  to 
abide  by  his  plea ;  and  if  it,  in  terms,  purports  to  go  to  the  whole  ac- 
tion, as  is  the  case  in  this  instance,  it  is  deemed  sufficient  to  cover 
the  whole  declaration,  and  puts  the  plaintiff  to  the  proof  of  his  case 
on  the  new,  as  well  as  on  the  old  coimts. 

This  is  fhe  general  doctrine  in  other  forms  of  action,  such  as  tres- 
pass and  assumpsit ;  and  we  see  no  reason  to  distinguish  the  action 
of  ejectment,  or  take  it  out  of  the  general  rule. 

Judgment  affirmed,  with  costs. 

14  P.  614;  7H,706. 

VOL.  VII.  44 
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James  J.  IVFLanahan,  Wilhelmus  Booart,  and  John  Joseph  Coi- 
RON,  Plaintifis  in  Error,  v.  The  Universal  Insurance  Company 
Defendants  in  Error. 

I  P.  170. 

On  a  motion  for  a  new  trial,  if,  upon  the  whole  case,  jastice  has  been  done,  and  the  Tordict 
is  sabstantially  right,  no  new  trial  is  granted,  though  some  mistakes  majr  hare  been  made. 

AliUr  on  a  writ  of  error,  for  then  the  judgment  must  be  reversed  if  any  erroneous  ruling  ap- 
pears by  the  record  to  have  entei*ed  into  it. 

Seaworthiness  for  lying  in  port  may  be  quite  a  different  thing  from  seaworthiness  for  a 
voyage. 

Seaworthiness  and  deviation  are  mixed  questions  of  fact  and  law,  and  the  aid  of  a  jury  u 
generally  necessary  to  their  decision. 

If  a  party  who  has  ordered  insurance  has  information  of  a  loss,  he  is  bound  to  use  due  and 
reaaonable  diligence  to  make  it  known  to  his  agent,  and  to  countermand  his  order.  WhHt 
is  such  diligence  depends  on  the  circumstances  of  each  case,  and  is  principally  matter  of 
fact  for  a  jury. 

The  question  of  materiality  of  the  time  of  sailing,  to  the  risk,  is  a  question  of  fact  for  the 
jury.  So  are  the  questions,  whether  an  omission  to  state  the  time  was  fraudulent,  and 
whether.it  misled  the  underwriter. 

The  case  is  stated  in  the  opinion  of  the  court.  The  record  de- 
tailed all  the  evidence  offered  by  the  plaintiff  in  the  court  below,  and 
which  that  court  ruled  was  insufficient  to  enable  the  plaintiff  to 
recover.  As  the  opinion  of  this  court  proceeded  on  the  ground 
that  this  evidence  ought  to  have  been  submitted  to  the  jury,  and 
gives  a  statement  of  the  nature  and  tendency  of  the  evidence,  it  is 
not  deemed  necessary  to  set  it  out  at  large  in  the  report 

Taney  and  Meredith^  for  the  plaintiffs. 

Wirt  (attorney-general)  and  OgdeUy  contra. 

[  •  181  ]       •  Story,  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  circuit  court  of  the  district 
of  Maryland.     The  original  action  was  brought  by  the  plaintiff  in 

error  against  the  defendants,  upon  a  policy  of  insurance 
[  •  182  ]  underwritten  *  by  the  defendants,  whereby  "  they  caused 

Thomas  Tenant,  for  whom  it  may  concern,  to  be  insured, 
lost  or  not  lost,  at  and  from  Havre  de  Grace  to  New  Orleans,  with 
liberty  to  touch  and  trade  at  Havana,"  ^10,000  upon  brig  Creole  and 
appurtenances.  The  declaration  averred  the  interest  in  the  plaintiffs, 
and  a  total  loss  by  the  perils  of  the  seas.  The  defendants  pleaded 
the  general  issue ;  and  upon  the  trial,  after  the  whole  evidence  on 
both  sides  had  been  given  in,  the  court,  upon  the  prayer  of  the  de- 
fendants' counsel,  instructed  the  jury  "  that,  upon  the  whole  evidence 
in  the  case  "  as  stated,  the  plaintiffs  are  not  entitled  to  recover,  and 
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the  verdict  of  the  jury  ought  to  be  for  the  defendants."  Nine  different 
instructions  were  then  prayed  for  on  behalf  of  the  plaintiffs,  which  were 
all  refused  by  the  court,  upon  the  ground  that  the  opinion  already 
^ven  disposed  of  the  whole  cause  upon  its  merits.  If  that  opinion 
was  correct,  this  refusal  was  entirely  justifiable,  for  the  court  was  under 
no  obligation  to  discuss  or  decide  other  points  when  the  plaintiffs' 
case  was  akeady  shown  to  possess  a  fatal  defect 

The  general  question,  then,  before  this  court,  is  upon  the  propriety 
of  the  instruction  so  given  to  the  jury. 

A  suggestion  has  been  thrown  out  at  the  bar  that  this  instruction 
was  not  intended  to  be  positive  and  absolute,  but  merely  advisory 
to  the  jury ;  that  it  was  not  meant  to  take  away  the  right  of  the  jury 
to  decide  freely  on  the  facts,  but  merely  to  offer  for  their  considera- 
tion those  views  which  the  court  had  arrived  at,  and  which  it  might 
at  all  times  properly  suggest  to  the  jury.  It  is  doubtless  within  the 
province  of  a  court,  in  the  exercise  of  its  discretion,  to  sum  up  the 
facts  in  the  case  to  the  jury,  and  submit  them,  with  the  inferences  of 
law  deducible  therefrom,  to  the  free  judgment  of  the  jury.  But  care 
should  be  taken  in  all  such  cases  to  separate  the  law  from  the  facts, 
and  to  leave  the  latter,  in  unequivocal  terms,  to  the  jury,  as  their  true 
and  peculiar  province.  We  do  not,  however,  understand  that  the 
present  instruction  was  in  fact,  or  was  intended  to  be,  merely  in  the 
nature  of  euivice  to  the  jury.  It  is  couched  in  the  most  absolute 
terms,  and  imposed  an  obligation  upon  the  jury  to  find  a  verdict  for 
the  defendants.  It  assumed  there  were  no  disputable  facts  or  infer- 
ences proper  for  the  consideration  of  the  jury  upon  the  merits,  and 
that,  upon  the  unquestioned  facts,  the  plaintiffs  had  no  legal  right  of 
recovery.  It  is  in  this  view  that  it  is  open  for  the  consideration  of 
this  court,  and  in  this  view  it  will  now  be  discussed,  as  it  was  dis- 
cussed in  the  argument  at  the  bar. 

Four  grounds  have  been  presented  to  justify  the  opinion  of  the 
circuit  court,  which,  it  is  said,  are  apparent  from  the  record  itself^ 
and  each  of  them  is  decisive  upon  the  case.  The  first  is 
*  the  unseaworthiness  of  the  ship  at  the  time  when  she  [  *  183  ] 
broke  ground  at  Havre,  and  commenced  the  homeward  voy« 
&g^9  by  reason  of  the  master  and  a  sufficient  crew  not  being  then  on 
board.  The  second  is  the  laying  off  and  on  near  the  port  of  Havre, 
after  departure  on  the  voyage,  for  several  hours,  waiting  for  the  mas- 
ter to  come  on  board,  which,  it  is  said,  was  an  improper  detention, 
and  amounted  to  a  deviation.  The  third  is  the  omission  of  Coiron 
to  communicate  to  his  agent  or  other  persons  in  America  the  knowl* 
edge  of  the  loss,  by  the  way  of  Havana,  so  as  to  countermand  the 
order  of  insurance,  which  it  contended  was  a  fatal  omission  of  duty. 
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The  fourth  is  the  omission  to  mention  the  time  of  the  vessel's  sail- 
ing from  Havre,  in  the  letter  of  the  20th  October,  ordering  the  insur- 
ance, which,  whether  fraudulent  or  not,  was  a  material  concealment, 
and  misled  the  underwriters  in  the  same  manner  as  if  there  had  been 
a  representation  that  the  time  of  the  sailing  was  uncertain. 

It  is  to  be  considered  that  these  points  do  not  come  before  this 
court  upon  a  motion  for  a  new  trial  after  verdict,  addressing  itself  to 
the  sound  discretion  of  tbe  court  In  such  cases,  the  whole  evidence 
is  examined  with  minute  care,  and  the  inferences  which  a  jury  might 
properly  draw  from  it  axe  adopted  by  the  court  itself.  If,  therefore, 
upon  the  whole  case,  justice  has  been  done  between  the  parties,  and 
the  verdict  is  substantially  right,  no  new  trial  will  be  granted, 
although  there  may  have  been  some  mistakes  committed  at  the  trial 
The  reason  is  that  the  application  is  not  matter  of  absolute  right  in 
the  party,  but  rests  in  the  judgment  of  the  court,  and  is  to  be  granted 
only  when  it  is  in  furtherance  of  substantial  justice.  The  case  is  far 
different  upon  a  writ  of  error,  bringing  the  proceedings  at  the  trial, 
by  a  bill  of  exceptions,  to  the  cognizance  of  the  appellate  court  The 
directions  of  the  court  must  then  stand  or  fall,  upon  their  own  intrin- 
sic propriety,  as  matters  of  law. 

The  first  and  second  points  appear  to  us,  in  the  present  case,  to 
resolve  themselves  into  matliers  of  fact ;  and  the  facts  are  too  imper- 
fect and  too  general  to  enable  the  court  to  draw  any  legal  conclusion 
from  them,  either  as  to  seaworthiness  or  deviation.  There  is  no 
doubt  that  every  ship  must,  at  the  commencement  of  the  voyage 
insured,  possess  all  the  qualities  of  seaworthiness,  and  be  navigated 
by  a  competent  master  and  crew.  But  how  is  this  court  to  arrive  at 
the  conclusion  that  the  brig  Creole  was  not  in  that  predicament  at 
the  commencement  of  the  present  voyage  ?  The  argument  assnmes 
that  the  ship  ought  not  to  have  got  under  weigh,  or  proceeded  into 
the  ofling,  until  the  master  and  all  the  crew  necessary,  not  for  tiiat 
act,  but  for  the  entire  voyage,  were  on  board.  If  the  law  were  so, 
we  have  no  means  of  ascertaining  what  crew  was  actnally 
[  *  184  ]  •  on  board  at  the  time ;  nor  whether  the  voyage  was  abso- 
lutely intended  to  be  commenced  on  that  day ;  nor  whether 
the  departure  was  merely  contingent  and  dependent  upon  the  mas- 
ter's procuring  the  proper  ship's  papers,  and  the  breaking  ground,  and 
standing  off  and  on  in  the  offing,  were  preparatory  steps,  only  for  this 
purpose ;  nor  whether  for  such  purposes  the  pilot  and  crew  on  board 
were  not  amply  sufficient  But  we  are  far  from  being  satisfied  that 
the  law  has  interposed  any  such  positive  rule  as  the  argument  snp* 
poses.  Seaworthiness  in  port,  or  for  temporary  purposes,  such  as 
mere  change  of  position  in  harbor,  or  proceeding  out,  of  port,  or  lying 
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in  the  of&ng,  may  be  one  thing ;  and  seaworthiness  for  a  whole  voy- 
age, qoite  another.  A  policy  on  a  ship,  at  and  from  a  port,  will  at- 
tach, although  the  ship  be  at  the  time  undergoing  extensive  repairs 
in  port,  so  as,  in  a  general  sense,  for  the  purposes  of  the  whole  voyage, 
to  be  utterly  unseaworthy.  What  is  a  competent  crew  for  the  voy- 
age ;  at  what  time  such  crew  should  be  on  board ;  what  is  proper  pilot 
ground ;  what  is  the  course  and  usage  of  trade  in  relation  to  the  mas- 
ter and  crew  being  on  board,  when  the  ship  breaks  ground  for  the 
voyage ;  are  questions  of  fact,  dependent  upon  nautical  testimony ; 
and  are  incapable  of  being  solved  by  a  court,  without  assuming  to 
itself  the  province  of  a  jury,  and  judicially  relying  on  its  own  skill  in 
maritime  a£fair8.  In  this  view  of  the  point,  it  is  not  necessary  to  rely 
on  the  doctrine  of  Lord  Chief  Justice  Abbott,  in  Weir  v.  Aberdeen, 
2  Bam.  &  Aid.  320,  which  goes  the  length  of  asserting  that,  if  there 
be  unseawortibiness  at  the  commencement  of  the  voyage,  and  the 
defect  is  cured  before  loss,  a  subsequent  loss  is  recoverable  under  the 
policy.  This  is  an  important  doctrine,  and  well  worthy  of  discussion, 
whenever  it  comes  directly  in  judgment. 

The  like  answer  may  be  given  to  the  point  of  deviation.  This 
court  cannot  intend  that  here  there  was  any  unnecessary  delay  in  the 
commencement  or  course  of  the  voyage.  The  delay,  for  the  want  of 
papers,  may  have  been  entirely  justifiable;  and  indeed  may  have 
conduced  to  an  earlier  inception  of  the  voyage,  by  putting  the  ship  in 
a  situation  to  depart  at  a  moment's  warning.  The  usage  of  trade 
may  be  generally,  or  at  least  in  that  particular  part,  to  get  the  ship 
under  weigh,  as  in  this  case,  and  wait  in  the  offing  until  the  master 
is  ready  to  come  on  board ;  and  that  usage  may  be  not  only  conven- 
ient and  beneficial  to  aU  parties,  but  absolutely  necessary,  in  given 
cases,  from  the  nature  of  the  port,  and  the  winds  and  seasons.  How 
then  can  this  court  undertake  to  decide,  as  matter  of  law,  apparent 
iiix>n  the  record,  that  any  delay  admitting  of  such  explanations 
amounts  to  a  deviation  ? 

The  next  point  is  the  omission  of  Coiron  to  communicate 

•  information  of  the  loss  to  his  agent,  so  as  to  countermand  [  •IBS  ] 

the  Older  for  insurance.     The  contract  of  insurance  has  been 

said  to  be  a  contract  uberrivue  fidei^  and  the  principles  which  govern 

it  are  those  of  an  enlightened  moral  policy.     The  underwriter  must 

be  presumed  to  act  upon  the  belief  that  the  party  procuring  insurance 

is  not,  at  the  time,  in  possession  of  any  facts  material  to  the  risk 

which  he  does  not  disclose ;  and  that  no  known  loss  had  occurred, 

which  by  reasonable  diligence  might  have  been  communicated  to  him. 

If  a  party  having  secret  information  of  a  loss  procures  insurance 

without  disclosing  it,  it  is  a.  manifest  fraud,  which  avoids  the  policy. 

44. 
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If,  knowing  that  his  agent  is  about  to  procure  insurance,  he  withholds 
the  same  information  for  the  purpose  of  misleading  the  underwriter, 
it  is  no  less  a  fraud ;  for  under  such  circumstances  the  maxim  applies, 
quifacit  per  alium^  facit  per  se.  His  own  knowledge,  in  such  a  case, 
infects  the  act  of  his  agent,  in  the  same  manner  and  to  the  same 
extent  which  the  knowledge  of  the  agent  himself  would  do.  And 
even  if  there  be  no  intentional  fraud,  still,  the  underwriter  has  a  right 
to  a  disclosure  of  all  material  facts  which  it  was  in  the  power  of  the 
party  to  communicate  by  ordinary  means ;  and  the  omission  is  fatal  to 
the  insurance.  The  true  principle  deducible  from  the  authorities  on 
this  subject  is,  that  where  a  party  orders  insurance,  and  afterwards 
receives  intelligence  material  to  the  risk,  or  has  knowledge  of  a  loss, 
he  ought  to  communicate  it  to  the  agent  as  soon  aa,  with  due  and 
reasonable  diligence,  it  can  be  communicated,  for  the  purpose  of 
countermanding  the  order,  or  laying  the  circumstances  before  the 
underwriter.  If  he  omits  so  to  do,  and  by  due  and  reasonable  dili- 
gence the  information  might  have  been  communicated,  so  as  to  have 
countermanded  the  insurance,  the  policy  is  void.  This  doctrine  is 
supported  by  the  English  as  well  as  the  American  authorities,  and 
particularly  by  Watson  v.  Delafield,  1  John.  152;  2  Caines,  224; 
2  John.  526  ;  where  most  of  the  early  cases  are  collected  and  com- 
mented upon  ;  and  it  is  well  summed  up  by  Mr.  Phillips,  in  his  Trea- 
tise on  Insurance,  p.  96.  We  do  not  go  over  the  cases  at  large, 
because  there  is  no  controversy  as  to  the  general  result  The  only 
matter  for  observation  is,  whether  the  rule  as  to  diligence  may  not, 
in  certain  cases,  be  somewhat  more  strict,  so  as  to  require  what,  in 
Andrew  v.  Marine  Insurance  Ck)mpany,  9  John.  32,  is  called  "  extreme 
diligence ; "  or  what  in  Watson  v.  Delafield,  is  left  open  for  discussion, 
as  extreme  diligence ;  the  duty  of  communication,  where  the  counter- 
mand may  not  only  probably  but  possibly  arrive  in  season.  We 
think,  however,  that  the  principle  of  the  rule  requires  only  due  and 

reasonable  diligence,  to  be  judged  of  under  all  the  ciicum- 
[  •  186  ]  stances  of  *  each  particular  case ;  and  that  the  expressions 

thrown  out  in  the  cases  above  mentioned  were  not  so  much 
intended  to  point  out  a  stricter  rule  as  to  intimate  that  there  might 
be  cases  in  which  a  very  prompt  effort  for  communication  might  be 
fairly  deemed  not  due  and  reasonable  diligence,  as  where  the  loss 
takes  place  very  near  the  port  at  which  the  insurance  is  to  be  made, 
and  the  means  of  communication  by  mail  or  otherwise  are  regular 
or  numerous ;  or  where,  from  the  lapse  of  time  and  the  date  of  the 
order  for  insurance,  the  party  cannot  but  feel  that  every  moment's 
delay  adds  many  chances  in  favor  of  the  insurance  being  made  be- 
fore knowledge  of  the  loss.     Under  such  circumstances,  in  proportion 
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as  the  delay  would  properly  give  give  rise  to  stronger  suspicion  of 
intentional  concealment,  the  duty  of  prompt  communication  would 
naturally  seem  to  press  upon  the  party  a  more  vigilant  diligence. 
The  case  of  Wake  v,  Atty,  4  Taunt  494,  lays  down  no  new  rule,  but 
merely  applies  the  old  one  to  circumstances  somewhat  nice  and  pecu- 
liar in  their  presentation. 

What  constitutes  due  and  reasonable  diligence  in  cases  of  this 
nature  is  principally  matter  of  fact  for  the  consideration  of  a  jury. 
When,  indeed,  all  the  £acts  are  given  and  the  inferences  deducible 
therefrom,  the  question  may  resolve  itself  into  a  mere  question  of  law. 
But  it  is,  in  general,  impossible  to  lay  down  a  fixed  rule  on  the  sub- 
ject, from  the  almost  infinite  variety  of  circumstances  which  may 
aflTect  its  application ;  much  must  depend  upon  the  means  of  com- 
munication, the  situation  of  the  parties,  the  knowledge  of  convey- 
ances, the  fair  exercise  of  discretion  as  to  time,  mode,  and  place  of 
conveyance,  the  course  of  trade,  and  nature  of  the  voyage,  and  the 
probable  chances  of  the  countermand  being  efiectuaL  All  these  are 
matters  of  fit  inquiry  before  the  jury,  and  must,  from  their  very  na- 
ture, apply  with  very  different  force  to  different  cases. 

To  bring  these  remarks  home  to  the  present  case,  there  are  cer- 
tainly circumstances  which  deserve  the  most  careful  consideration  of 
a  jury  upon  the  point  of  due  diligence.  The  loss  occurred  at  no 
great  distance  firom  the  port  of  Havana ;  and  if  letters  had  been  sent 
ashore  at  that  port  there  is  strong  reason  to  believe  that  they  could 
have  reached  Mr.  Stoney  in  time  for  a  countermand,  and  at  all  events, 
if  the  loss  had  been  made  generally  public  at  the  Havana,  the  news 
might  have  reached  Baltimore  before  the  insurance.  But  the  record 
does  not  contain  facts  enough  to  estabUsh  a  want  of  reasonable  dili- 
gence on  the  part  of  Mr.  Coiron.  It  is  nowhere  stated  that  he  was  in 
a  situation  to  make  such  a  communication,  or  that  he  knew  of  the 
mate  and  crew  being  landed,  or  that  vessels  were  about  to  depart  for 
the  United  States  firom  Havana.  Nor  is  it  shown  what 
were  the  means  and  facilities  of  communication  •in  the  [  *  187  ] 
course  of  trade  and  voyages  between  that  port  and  the 
United  States,  regular  or  irregular,  from  which  we  might  deduce  his 
knowledge  of  these  means  and  facilities.  Nor  is  it  shown  that  the 
parties  contemplated  a  stoppage  off  the  Havana  so  as  to  put  him 
upon  diligence  in  writing ;  nor  that  this  mode  of  conveyance  of  news 
was  more  certain  or  quicker  than  others  which  might  have  been 
resorted  to  in  the  ordinary  course  of  the  voyage  of  the  ship  Trumbull 
to  New  Orleans.  We  may,  indeed,  conjecture  how  these  matters 
were,  by  general  surmise  or  personal  information ;  but  judicially  we 
can  know  nothing  beyond  what  the  record  presents  of  the  facts ;  yet 
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all  these  circnmstanceB  mast  or  may  be  material  to  the  point  of  due 
diligence.  In  their  very  essence  tiiey  are  matters  of  fact  and  not 
conclusions  of  law. 

The  opinion,  therefore,  to  which  the  learned  counsel  wished  to 
conduct  us,  that  the  policy  is  void,  because  there  has  been  gross 
negUgence  in  not  countermanding  the  order  for  insurance,  is  one  to 
which  upon  this  record  we  cannot  judicially  arrive.  It  would  be 
assuming  the  rights  and  exercising  the  functions  of  the  jury  upon 
matters  not  proved,  or  wholly  indeterminate  in  their  own  nature. 
This  ground  for  maintaining  the  instraction  of  the  circuit  court 
must  then  be  abandoned. 

The  next  point  is  the  omission  in  the  letter  of  the  20th  October 
of  any  mention  of  the  time  of  the  vessel's  sailing.  This  is  put  to 
the  court  in  a  double  aspect ;  first,  as  the  concealment  of  a  material 
fact,  and  secondly,  connecting  the  language  of  the  letter  with  the 
accompanying  circumstances,  as  a  virtual  representation  that  the 
vessel  was  not  then  ready  or  about  to  sail  on  the  voyage. 

Whether  this  omission  in  the  letter  was  merely  accidental,  or  with 
design  to  mislead  the  underwriters ;  and  whether,  if  so  designed,  it 
had  the  effect,  (which  upon  the  testimony  in  the  case  would  be  a 
matter  of  serious  doubt,)  it  is  not  now  necessary  to  inquire.  If 
accidental  it  would  not  prejudice  the  insurance,  unless  material  to 
the  risk ;  if  fraudulently  intended,  it  might  not  in  fact  mislead ;  and 
whether  fraudulent  or  not,  was  matter  of  fact  for  the  jury.  That 
there  was  no  virtual  representation  as  to  the  time  of  sailing,  seems  to 
us  conclusively  established  by  the  language  of  the  letter  of  Coldnd 
Tenant,  requesting  insurance.  He  there  says :  "  He  (Coiron)  writes 
from  Havre,  under  date  of  the  20th  October ;  but  does  not  say  when 
the  brig  would  sail."  Now  this  letter  in  direct  terms  negatives  any 
intention  to  represent  any  partictdar  time  of  sailing.  It  leaves  the 
question  freely  open  to  the  underwriters,  either  for  further  inquiry  or 
for  any  presumptions  most  unfavorable  to  the  assured.  The  natural 
result  ought  to  be  that  the  underwriters,  should  calculate 
[  *  188  ]  the  time  of  sailing  as  very  •near  the  date  of  the  letter,  so 
*as  to  ask  a  premium  equal  to  the  widest  range  of  risk  from 
the  intermediate  lapse  of  time.  The  underwriters  had  no  right  to 
presume  that  the  ship  would  sail  at  some. future  indefinite  period 
and  to  bind  the  assured  to  that  presumption.  The  letter  told  them 
in  effect  that  the  assured  would  bind  themselves  to  no  representation 
as  to  the  time  of  sailing ;  but  asked  for  insurance  whenever  the  ship 
might  sail,  be  it  on  that  day  or  any  future  day.  In  this  view  the 
point  as  to  representation  vanishes;  and  the  Uke  consideration  would 
in  a  great  measure  dispose  of  that  of  concealment. 
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But  the  question  as  to  this  latter  point  has  been  argued  at  the  bar 
upon  much  more  broad  and  comprehensive  principles ;  upon  which 
it  ?eems  proper  for  this  court  to  express  an  opinion,  especially  as  this 
case  may  again  undergo  the  consideration  of  a  jury. 

It  is  admitted  that  a  concealment  to  be  fatal  to  the  insurance  must 
be  of  facts  material  to  the  risk ;  and  certainly  of  this  doctrine  there 
cannot  at  this  time  be  any  legal  doubt.  It  is  further  admitted  (and 
80  is  the  unequivocal  language  of  the  authorities)  that  generally  the 
materiality  of  the  concealment  is  a  question  of  fact  for  the  jury.  But 
it  is  said  that  there  are  exceptions  firom  the  rule;  and  that  concealment 
of  the  time  of  sailing  belongs  to  the  class  of  exceptions,  and  is  a 
question  of  law  for  the  exclusive  decision  of  the  court.  It  is  neces- 
sary to  maintain  this  position  in  its  full  extent,  to  extricate  the  present 
case  from  its  pressing  difficulties ;  and  if  this  shall  be  successfully 
made  out,  it  will  still  remain  to  be  decided  whether  the  facts  stated 
in  the  record  are  sufficient  to  enable  the  court  to  pronounce  the  con- 
clusion of  law. 

That  the  time  of  sailing  is  often  very  material  to  thq  risk  cannot 
be  denied ;  that  it  is  always  so  is  a  proposition  that  will  scarcely  be 
asserted,  and  certainly  has  never  yet  been  successfully  maintained. 
How  far  it  is  so  must  essentially  depend  upon  the  nature  and  length 
of  the  voyage,  the  season  of  the  year,  the  prevalence  of  the  winds, 
the  conformation  of  the  coasts,  the  usages  of  trade  as  to  navigation 
and  touching  and  staying  at  port,  the  objects  of  the  enterprise,  and 
other  circumstances,  political  and  otherwise,  which  may  retard  or  ad- 
vance the  general  progress  of  the  voyage.  The  material  ingredients 
of  all  such  inquiries  are  mixed  up  with  nautical  skUl,  information, 
and  experience,  and  are  to  be  ascertained  in  part  upon  the  testimony 
of  maritime  persons,  and  are  in  no  sense  judicially  cognizable  as 
matter  of  law.  The  ultimate  fact  itself,  which  is  the  test  of  materi- 
ality, that  is,  whether  the  risk  be  increased  so  as  to  enhance  the  pre- 
mium, is  in  many  cases  an  inquiry  dependent  upon  the  judgment  of 
underwriters  and  others  who  are  conversant  with  the  sub- 
ject of  insurance.  In  this  very  case  •the  introduction  of  [  *  189  J 
testimony  was  indispensable  to  show  the  usual  length  of  the 
voyage ;  and  it  was  quite  questionable  whether  in  a  just  sense  the 
vessel  could  be  deemed  a  missing  vesscd  at  the  time  of  the  insurance. 
Upon  such  a  point  it  would  not  be  a  matter  of  surprise  if  difl'erent 
underwriters  should  arrive  at  different  results.  In  the  nature  of  the 
Inquiry,  then,  there  is  nothing  to  distinguish  the  time  of  sailing  of 
the  ship  from  any  other  fact,  the  representation  of  concealment  of 
which  is  supposed  to  be  material  to  the  risk.  It  must  still  be  resolved 
into  the  same  element. 
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It  has  been  said  that  there  is  no  case  in  which  the  materiality  of 
the  time  of  sailing  has  been  doubted  where  the  ship  was  abroad  at 
the  time ;  whether  this  be  so  or  not  it  is  not  important  to  ascertain, 
unless  it  could  be  universally  affirmed,  (which  we  think  it  cannot,) 
that  the  time  of  sailing  abroad  must  always  be  material  to  the  risL 
If  it  may  not  always  be  material,  the  question  whether  it  be  so  in  the 
particular  case  is  to  be  decided  upon  its  own  circumstances.  Indeed, 
we  cannot  perceive  how  the  place  of  sailing,  whether  from  a  home  or 
foreign  port,  can  make  any  difference  in  the  principle.  The  time  of 
.sailing  from  a  home  port  may  be  material  to  the  risk,  and  if  so 
the  concealment  of  it  will  vitiate  the  policy ;  but  whether  material 
or  not,  opens  the  same  inquisition  into  facts  as  governs  in  cases 
of  foreign  ports.  There  may  be  less  intricacy  in  conducting  it, 
or  less  difficulty  in  arriving  at  a  proper  conclusion,  but  it  is  essen- 
tially the  same  process.  The  case  of  Fort  v.  Lee,  3  Taunt.  381,  did 
not  proceed  upon  the  ground  that  the  time  of  sailing  from  a  home 
port  was  never  material  to  be  communicated ;  but  that,  under  the 
circumstances  of  that  case,  the  underwriter,  if  he  wished  to  know 
whether  the  ship  had  sailed,  ought  to  have  made  inquiry.  It  was  a 
mere  application  to  the  discretion  of  the  court  to  grant  a  new  trial 
where  the  plaintiff  had  obtained  a  verdict,  and  there  was  no  pretence 
of  any  misdirection  at  the  trial.  In  Foley  v,  Moline,  5  Taunt  430, 
the  court  said  that  there  was  no  pretence  for  the  proposition,  as  a 
general  rule,  that  it  was  necessary  to  communicate  to  the  under- 
writers whether  the  vessels  on  which  an  insurance  was  proposed  had 
sailed  or  not.  There  might  be  circumstances  that  would  render  that 
fact  highly  material,  as  if  the  ship  were  a  missing  ship  or  out  of  time. 
So  that  here,  a  denial  of  the  proposition  now  asserted  before  us  was 
in  the  most  explicit  terms  avowed  and  acted  on. 

Two  nisi  prius  cases  before  Lord  Mansfield  have  been  relied  on  to 
establish  the  supposed  exception  to  the  general  rule  of  cases  relative 
to  the  time  of  the  sailing  of  the  ship,  in  which  it  is  argued  that  his 
lordship  undertook  to  decide  the  point  of  materiality  as 
[  *  190  ]  matter  of  law,  and  to  give  it  as  a  rule  to  the  *jury.  It  is 
proper  to  remark  that  little  stress  ought  to  be  laid  upon 
general  expressions  of  this  sort,  by  judges,  in  the  course  of  trials. 
Where  the  facts  are  not  disputed  the  judge  often  suggests,  in  a  strong 
and  pointed  manner,  his  opinion  as  to  th€^  materiality  of  the  conceal- 
ment, and  his  leading  opinion  of  the  conclusion  to  which  facts  ought 
to  conduct  the  jury.  This  ought  not  to  be  deemed  an  intentional 
withdrawal  of  the  facts  or  the  inferences  deducible  therefrom  from 
the  cognizance  of  the  jury ;  but  rather  as  an  expression  of  opinion, 
addressed  to  the  discretion  of  counsel,  whether  it  would  be  worth 
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while  to  proceed  further  in  the  cause.  And  the  like  expression  in 
summing  up  any  cause  to  the  jury  must  be  understood  by  them 
merely  as  a  strong  exposition  of  the  facts,  not  designed  to  overrule 
their  verdict,  but  to  assist  them  in  forming  it  And  there  is  the  less 
objection  to  this  course  in  the  English  practice ;  because,  if  the  sum- 
ming up  has  had  an  undue  influence,  the  mistake  is,  put  right  by  a 
new  trial  upon  an  application  to  the  discretion  of  the  whole  court 
This  is  BO  familiarly  known  that  it  needs  only  to  be  stated  to  be  at 
once  admitted.  It  is  with  reference  to  these  considerations  that  the 
cases  above  alluded  to  should  be  examined. 

The  first  is  Ratcliff  v,  Shoobred,  cited  from  Marshall  on  Insurance, 
p.  290.  It  would  certainly  seem,  at  the  first  view,  that  Lord  Mansfield 
did  decide  that  concealment  was  material.  But  even  by  Mr.  Mar- 
shall's report,  brief  as  it  is,  it  by  no  means  appears  that  the  materiality 
was  in  question  at  the  trial,  but  only  the  effect  of  the  concealment 
in  avoiding  the  policy.  The  same  case  is  reported  more  fully  and 
more  accurately  by  Mr.  Park  on  Insurance,  p.  290,  where  it  is  per- 
fectly clear  that  the  point  of  materiality  was  left  to  the  jury.  "  The 
question  is,"  said  his  lordship,  "  whether  this  be  one  of  those  cases 
which  is  affected  by  misrepresentation  or  concealment  If  the  plain- 
tiffs concealed  any  material  part  of  the  information  they  received,  it  is 
a  fraud,  and  the  insurers  are  not  liable;"  and  the  jury  found  a  verdict 
for  the  defendant  under  this  direction.  So  that  the  point  was  left 
fully  open  to  them. 

The  next  case  is  Fillis  v.  Berton,  cited  in  Marshall  on  Insurance, 
465,  and  reported  also  in  Park  on  Insurance,  292.  The  insurance 
was  on  a  ship  from  Plymouth  to  Bristol ;  and  it  appeared  that  the 
broker's  instructions  stated  that  the  ship  was  ready  to  sail  on  the 
24th  of  December,  when  in  fact  she  had  sailed  on  the  23d.  Mr.  Mar- 
shall states  that  Lord  Mansfield  ruled  that  this  was  a  material  con- 
cealment and  misrepresentation ;  but  Mr.  Park,  from  whose  work  the 
report  is  professedly  taken,  uses  no  such  expression.  His  words  are, 
Lord  Mansfield  said  this  was  a  material  concealment  and  mi?« 
representation ;  and  the  jury  hesitating,  he  proceeded  to 
expound  to  *them  the  general  principles  of  law  on  the  sub-  [  •  191  ] 
ject  of  misrepresentation  and  concealment ;  and  he  seems 
to  have  taken  it  for  granted  that  the  misrepresentation  was  material, 
(as  from  the  short  duration  of  such  a  voyage  might  naturally  be 
inferred,)  and  that  the  only  point  was  whether  the  ship  had  sailed  or 
not  The  same  explanation  disposes  of  the  case  of  M' Andrews  v. 
Bell,  1  Esp.  373.  Indeed,  in  any  other  view  it  would  be  impossible 
to  reconcile  these  decisions  with  the  judgment  pronounced  by  Lord 
Mansfield  and  other  judges,  upon  more  mature  deliberation,  when 
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causes  have  been  brought  before  them  in  bank.  Take  for  instance 
what  fell  from  the  court  upon  the  motion  for  a  new  trial,  in  TVl'Dow- 
all  V.  Eraser,  Doug.  247,  260 ;  Shirley  v.  Wilkinson,  Doug.  306,  n.> ; 
Hodgson  V.  Richardson,  1  Bl.  463 ;  Litdedale  v.  Dixon,  4  Bos.  & 
Pul.  151,  and  Hull  v.  Cooper,  14  East,  479.  In  the  case  of  the  Mary- 
land Insurance  Company  v,  Ruden's  Administrators,  6  C.  338,  this 
court  expressed  the  opinion  that,  ^'  it  was  well  established  that  the 
operation  of  any  concealment  on  the  policy  depends  on  its  materi- 
ality to  the  risk,  and  that  this  materiality  is  a  subject  for  the  con- 
sideration of  a  jury."  That  opinion  was  acted  upon  by  the  court 
of  errors  of  New  York,  in  the  case  of  the  New  York  Fireman  Insur- 
ance Company  v,  Walden,  12  John.  513,  whore  Mr.  Chancellor  Kent . 
in  a  very  elaborate  judgment  reviewed  the  authorities,  and  laid  down 
the  doctrine  in  a  manner  that  merits  our  entire  approbation. 

We  think,  then,  that  the  exception  insisted  upon  at  the  bar  can- 
not, upon  principle  or  authority,  be  supported ;  and  that  the  question 
of  materiality  of  the  time  of  the  sailing  of  the  ship  to  the  risk,  is  a 
question  for  the  jury,  under  the  direction  of  the  court,  as  in  other 
cases.  The  court  may  aid  the  judgment  of  the  jury,  by  an  exposition 
of  the  nature,  bearing,  and  pressure  of  the  facts ;  but  it  has  no  right 
to  supersede  the  exercise  of  that  judgment,  and  to  direct  an  absolute 
verdict  as  upon  a  contested  matter  of  fact,  resolving  itself  into  a  mere 
point  of  law.  If,  indeed,  the  rule  were  otherwise,  the  facts  in  the  re- 
cord are  not  so  full  as  to  enable  the  court  to  reach  the  desired  conclu- 
sion. There  is  not  sufficient  matter  upon  which  we  could  positively 
say  that  the  time  of  sailing  was,  in  this  case,  necessarily  material  to 
the  risk. 

For  these  reasons,  the  judgment  of  the  circuit  court  must  be  re- 
versed, and  the  cause  remanded,  with  directions  to  award  a  vetdre 
facias  de  novo. 

This  cause  came  on,  &c. ;  on  consideration  whereof  it  is  considered 
by  this  court,  that  there  is  error  in  the  opinion  of  the  circuit 
[  •  192  ]  court,  given  to  the  jury  upon  the  prayer  of  the  •  defendant's 
counsel; — that  upon  the  whole  evidence  in  the  case,  as 
stated  in  the  record,  the  plaintiff  are  not  entitled  to  recover,  and  that 
the  verdict  of  the  jury  ought  to  be  for  the  defendant,  that  opinion 
having  withdrawn  from  the  proper  consideration  of  the  jury  matters 
of  fact  in  controversy  between  the  parties. 

It  is  therefore  further  considered  and  adjudged,  that  the  judgment 
of  the  said  circuit  court  in  this  case  be  and  the  same  is  hereby  re- 
versed ;  and  that  the  cause  be  remanded  to  the  said  circuit  court, 
with  directions  to  aweurd  a  venire  facias  de  novo. 

8H.  234;  13  H.  115. 
1S..C.  infull,3Doug.41. 
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CoBNELius  CoBCEGTs  and  Andrew  Pettit,  Plaintifis  in  Error,  v. 
Ambrose  Vasse,  Defendant  in  Error. 

1  P.  198. 

Under  the  treaty  with  Spain,  of  Febraary  22,  1819,  (8  Stats,  at  Large,  252,)  the  commis- 
nonen  had  power  to  decide  conclasivelj  upon  the  amount  and  vahdity  of  claims,  but  not 
upon  the  conflkting  rights  of  parties  to  the  sums  awarded  by  them. 

The  right  to  indemnity  for  an  unjust  capture  passes  to  the  underwriter  by  an  abandonment, 
and  to  the  assignee,  on  the  bankruptcy  of  the  underwriter,  under  the  bankrupt  act  of  April 
4,  1800,  (2  Stats,  at  Laige,  19.) 

The  case  is  stated  in  the  opinion  of  the  court 

T.  IL  IngersoU  and  D.  B.  Ogden^  for  the  plaintifis. 

Lee  and  C  J*  LtgersoUj  contriu 

•  Story,  J.,  delivered  the  opinion  of  ihe  coort  [  *  210  ] 

This  was  an  action  of  asaumpsity  brought  by  Ambrose 
Vasse,  in  the  circuit  court  for  the  district  of  Pennsylvania,  to  recover 
from  the  plaintifis  in  error,,  (who  were  defendants  in  the  court  below,) 
a  certain  sum  of  money,  received  by  them  under  the  following  cir- 
cumstances :  — 

Previous  to  the  year  1802,  Vasse  was  an  underwriter  on  various 
vessels  and  cargoes,  the  property  of  citizens  of  the  United  States, 
which  were  captured  and  carried  into  the  ports  of  Spain  and  her 
dependencies,  and  abandonments  were  made  thereof  to  Vasse,  by 
the  owners,  and  he  paid  the  losses  arising  therefrom,  prior  to  the  year 
1802.  Vasse  became  embarrassed  in  his  affairs,  and  his  creditors 
proceeded  against  him  as  a  bankrupt  under  the  act  of  congress  of 
4th  April,  1800,  c.  19.  An  assignment  was  made  accordingly  to 
Jacob  Shoemaker,  (who  is  deceased,)  and  the  defendants,  Comegys 
and  Pettit,  who  proceeded  to  take  upon  themselves  the  duties  of 
assignees,  and  have  ever  since  continued  to  perform  the  same.  Vasse 
was  discharged,  under  the  commission,  and  his  certificate  of  dis- 
charge bears  date  the  28th  May,  1802.  In  the  year  1824,  the  sum  of 
(8,846.14  was  received  by  the  defendants,  from  the  treasury  of  the 
United  States,  being  the  sum  awarded  by  the  commis- 
sioners sitting  at  Washington,  *  under  the  treaty  with  Spain  [  *  211  ] 
which  ceded  Florida  to  the  United  States,  dated  22d  of 
February,  1819,  on  account  of  the  captures  and  losses  aforesaid.  On 
the  9th  of  December,  1823,  Vasse  filed  a  bill  in  equity  in  the  circuit 
court  of  the  District  of  Columbia,  which  is  in  the  case,  upon  which 
it  seems  no  final  proceedings  were  had  on  the  merits.  Under  the 
VOL.  VII.  45 
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commission  of  bankruptcy,  Vasse  made  a  return  of  his  effects  to  the 
commissioners,  which  is  in  the  case. 

Upon  these  facts,  a  general  verdict  was  found  for  the  plaintiff, 
Vasse,  for  the  sum  of  $8,846JL4,  subject  to  the  opinion  of  the  court, 
with  liberty  for  either  party  to  turn  the  same  into  a  special  verdict ; 
and  the  circuit  court  gave  judgment  upon  the  facts  in  favor  of  the 
original  defendant  The  present  is  a  writ  of  error,  brought  for  the 
purpose  of  ascertaining  the  correctness  of  that  judgment 

Three  questions  have  been  argued  at  the  bar.  —  1.  Whether  the 
award  of  the  commissioners,  under  the  treaty  with  Spain,  directing 
the  money  to  be  paid  to  the  defendants,  as  assignees  of  Vasse, 
(which  is  assumed  to  be  the  true  state  of  the  fact,)  is  conclusive 
upon  the  rights  of  Vasse,  so  as  to  prevent  his  recovery  in  the  present 
action.  2.  If  not,  whether  the  abandonment  of  the  vessels  and  cargoes 
to  him,  as  underwriter,  by  the  owners,  and  his  payment  of  the  losses, 
entitled  him  to  the  compensation  awarded,  independent  of  his  bank- 
ruptcy. 3.  If  so,  then,  whether  his  right  and  title  to  the  compensa- 
tion passed  by  the  assignment  of  the  commissioners  of  bankruptcy, 
to  the  defendants,  as  his  assignees,  by  the  true  intent  and  terms  of 
the  bankrupt  act  of  1800,  c  19. 

1.  As  to  the  first  point :  — 

1.  The  treaty  with  Spain,  of  the  22d  of  February,  1819,  was  ratified 
on  the  13th  of  February,  1821,  by  the  government  of  the  United 
States.  In  the  9th  article,  it  provides  that  the  high  contracting  par- 
ties <<  reciprocally  renounce  all  claims  for  damages  or  injuries,  which 
they  themselves  as  well  as  their  respective  citizens  and  subjects  may 
have  suffered,  until  the  time  of  ^gning  this  treaty,"  and  then  pro- 
ceeds to  enumerate,  in  separate  clauses,  the  injuries  to  which  the  re- 
nunciation extends. 

The  11th  article  provides  that  the  United  States,  exonerating 
Spain  from  all  demands  in  future,  on  account  of  the  claims  of  their 
citizens  to  which  the  renunciations  herein  contained  extend,  and 
considering  them  entirely  cancelled,  undertake  to  make  satisfaction 
for  the  same,  to  an  amount  not  exceeding  five  millions  of  dollars. 
To  ascertain  the  full  amount  and  validity  of  these  claims,  a  commis- 
sion, to  consist  of  three  commissioners,  &c.,  shall  be  appointed,  &c^ 
and  within  the  space  of  three  years  from  the  time  of  their  first  meet- 
ing, shall  <<  receive,  examine,  and  decide  upon  the  amount 
[  *212  ]  and  validity  of  all  claims  •included  within  the  descriptions 
above  mentioned."  The  remaining  part  of  the  article  is  not 
material  to  be  mentioned. 

It  has  been  justly  remarked,  in  the  opinion  of  the  learned  judge 
who  decided  this  cause  in  the  circuit  court,  that  it  does  not  appear, 
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from  the  statement  of  facts,  who  were  the  persons  who  presented  or 
*  litigated  the  claim  before  the  board  of  commissioners ;  nor  whether 
Vasse  himself  was  before  the  board ;  nor  who  were  the  parties  to 
whom  or  for  whose  benefit  the  award  was  made.  We  do  not  think 
that  the  fact  is  material,  upon  the  view  which  we  take  of  the  author- 
ity and  duties  of  the  commissioners.  The  object  of  the  treaty  was  to 
invest  the  commissioners  with  full  power  and  authority  to  receive, 
examine,  and  decide  upon  the  amount  and  validity  of  the  asserted 
claims  upon  Spain,  for  damages  and  injuries.  Their  decision,  within 
the  scope  of  this  authority,  is  conclusive  and  final.  If  they  pronounce 
ihe  claim  valid  or  invalid,  if  they  ascertain  the  amount,  their  award 
in  the  premises  is  not  reexaminable.  The  parties  must  abide  by  it, 
as  the  decree  of  a  competent  tribunal  of  exclusive  jurisdiction.  A 
rejected  claim  cannot  be  brought  again  under  review,  in  any  judicial 
tribunal ;  an  amount  once  fixed  is  a  final  ascertainment  of  the  dam- 
ages or  injury.  This  is  the  obvious  purport  of  the  language  of  the 
treaty.  But  it  does  not  necessarily  or  naturally  follow,  that  this 
authority  so  delegated  includes  the  authority  to  adjust  all  conflicting 
rights  of  different  citizens  to  the  fund  so  awarded.  The  commis- 
sioners are  to  look  to  the  original  claim  for  damages  and  injuries 
against  Spain  itself,  and  it  is  wholly  immaterial  for  this  purpose 
upon  whom  it  may  in  the  intermediate  time  have  devolved,  or  who 
was  the*  original  legal,  as  contradistinguished  from  the  equitable 
owner,  provided  he  was  an  American  citizen.  K  the  claim  was  to  be 
allowed  as  against  Spain,  the  present  ownership  of  it,  whether  in  as- 
signees or  personal  representatives  or  bond  fide  purchasers,  was  not 
necessary  to  be  ascertained,  in  order  to  exercise  their  functions  in 
the  fullest  manner.  Nor  could  they  be  presumed  to  possess  the 
means  of  exercising  such  a  broader  jurisdiction,  with  due  justice  and 
effect.  They  had  ho  authority  to  compel  parties  asserting  conflicting 
interests  to  appear  and  litigate  before  them,  nor  to  summon  wit- 
nesses to  establish  or  repel  such  interests ;  and  under  such  circum- 
stances it  cannot  be  presumed  that  it  was  the  intention  of  either 
government  to  clothe  them  with  an  authority  so  summary  and  con- 
clusive, with  means  so  little  adapted  to  the  attainment  of  the  ends  of 
a  substantial  justice.  The  validity  and  amount  of  the  claim  being 
once  ascertained  by  their  award,  the  fund  might  well  be  permitted  to 
pass  into  the  hands  of  any  claimant ;  and  his  own  rights,  as  well  as 
those  of  all  others  who  asserted  a  title  to  the  fund,  be  left 
to  the  ordinary  course  •of  judicial  proceedings  in  the  estab-  [  *  213  ] 
lished  courts,  where  redress  could  be  administered  ac- 
cording to  the  nature  and  extent  of  the  rights  or  equities  of  all  the 
parties.     We  are  therefore  of  opinion  that  the  award  of  the  commis- 
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sioners,  in  whatever  form  made,  presents  no  bar  to  the  action,  if  the 
plaintiff  is  entitled  to  the  money  awarded  by  the  commissioners.  The  , 
case  of  Campbell  v.  Mullett,  2  Swanston,  551,  is  distinguishable.  The 
claim  in  that  case  had  been  laid  before  the  commissioners  and  rejected 
by  them,  on  the  ground  that  the  party  was  an  alien  enemy ;  and  if  so 
he  certainly  did  not  come  into  the  purview  of  the  treaty.  It  was  not 
pretended  that  the  party  had  any  title  to  the  indemnity,  unless  it 
could  be  deemed  partnership  property,  and,  as  a  partner,  he  was 
entitled  to  share  in  it.  The  court  considered  that  it  was  not  partner- 
ship property  in  which  he  had  a  title ;  that  his  claim  to  any  portion 
of  it  had  been  rejected,  upon  the  ground  that  such  claim  was  not 
within  the  treaty ;  and  the  indemnity  had  been  granted  to  the  other 
partners,  for  their  shares  only  of  the  joint  property,  and  they  took  no 
more  than  their  own  shares.  The  court  then  proceeded  upon  the 
ground  that  there  was  neither  an  original  nor  a  derivative  title  to 
the  indemnity  in  the  party  now  seeking  to  set  it  up.  If  an  assign- 
ment had  been  shown  from  them  to  him,  of  their  own  interest  in  the 
claim  or  award,  before  or  after  it  was  made,  the  case  might  have 
admitted  of  a  very  different  consideration.  Whatever,  therefore, 
might  be  the  authority  of  that  case  upon  general  principles,  upon 
which  it  is  unnecessary  to  pass  any  opinion,  it  is  inapplicable  to  the 
present. 

2.  The  next  question  is  not  noticed  in  the  opinion  of  the  circuit 
court,  and  turns  upon  the  nature  and  effect  of  an  abandonment  for  a 
total  loss  to  the  underwriters.  Much  argument  has  been  employed 
and  many  authorities  introduced  to  prove  what  rights  and  interests, 
possibilities  and  expectancies  may  or  may  not  pass  by  assignment ; 
we  do  not  think  it  necessary  to  review  these  authorities,  or  the  prin- 
ciples upon  which  they  depend  upon  the  present  occasion.  In  gen- 
eral, it  may  be  affirmed  that  mere  personal  torts,  which  die  with  the 
party  and  do  not  survive  to  his  personal  representative,  are  not  ca- 
pable of  passing  by  assignment ;  and  that  vested  rights  ad  rem  and  tn 
r^,  possibilities  coupled  with  an  interest,  and  claims  growing  out  of 
and  adhering  to  property,  may  pass  by  assignment  But  the  mate- 
rial consideration  here  is,  whether,  upon  the  principles  of  the  law 
merchant,  the  right,  title,  interest,  or  possibility,  (call  it  which  yoa 
may,)  to  the  indemnity  awarded  in  this  case,  did  not  pass  by  the 
abandonment  to  Vasse. 

We  do  not  think  that,  upon  an  examination  of  the  doctrines  of 

insurance,  there  is  any  difficulty  in  this  part  of  the  case.  It 

[  *  214  ]  •  does  not  appear  on  the  record,  whether  there  was,  in  this 

instance,  any  formal  instrument  of  abandonment  or  not; 

nor  is  it  material,  for  the  law  gives  to  the  act  of  abandonment,  when 
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accepted,  all  the  effects  which  the  most  accurately  drawn  assignment 
would  accomplish.  By  the  act  of  abandonment,  the  insured  re- 
nounces and  yields  up  to  the  underwriter  all  his  right,  title,  and 
claims  to  what  may  be  saved ;  and  leaves  it  to  him  to  make  the 
most  of  it  for  his  own  benefit.  The  underwriter,  then,  stands  in  the 
place  of  the  insured,  and  becomes  legally  entitled  to  all  that  can  be 
rescued  from  destruction.  This  is  the  language  of  the  elementary 
writers,  and  is  fully  borne  out  by  Mr.  Marshall  and  Mr.  Park,  in  their 
treatises  on  insurance.  Mar.  on  Ins.  B.  1  a,  14 ;  Park  on  Ins.  c.  9, 
228,  279.  "  Where,  (says  Mr.  MarshaD,)  as  in  case  of  capture, 
the  thing  insured  and  every  part  of  it  is  completely  gone  out  of  the 
power  of  the  insured,  it  is  just  and  proper  that  he  should  recover  at 
once,  as  for  a  total  loss,  and  leave  the  spes  recupercmdi  to  the  insurer, 
who  will  have  the  benefit  of  a  recapture  or  of  any  other  accident  by 
which  the  thing  may  be  recovered."  Mr.  Park  uses  equally  strong 
language.  He  says:  <<The  insured  has  a  right  to  call  upon  the 
underwriter  for  a  total  loss,  and,  of  course,  to  abandon,  as  soon  as  he 
bears  of  such  a  calamity  having  happened ;  his  claim  to  an  indem- 
nity not  being  at  all  suspended  by  the  chance  of  a  future  recovery  of 
part  of  the  property  lost ;  because,  by  the  abandonment,  that  chance 
devolves  upon  the  underwriters."  It  is  very  clear  that  neither  of 
these  learned  writers  meant  to  confine  these  remarks  to  cases  where 
the  specific  property  itself  or  its  proceeds  were  restored ;  for  the 
whole  current  of  their  reasoning  in  the  context  goes  to  show  that 
whatever  may  be  afterwards  recovered  or  received,  whether  in  the 
course  of  judicial  proceedings  or  otherwise,  as  a  compensation  for 
the  loss,  belongs  to  the  underwriters ;  and  for  this  purpose  they  refer 
to  the  case  of  Randall  v,  Cochran,  1  Ves.  98,  before  Lord  Hardwicke, 
where  this  very  point  was  adjudged.  In  that  case,  the  king  had 
granted  letters  of  reprisal  against  the  Spaniards,  for  the  benefit  of  his 
subjects,  in  consideration  of  the  losses  which  they  had  sustained  by 
unjust  captures ;  and  he  appointed  commissioners  to  distribute  the 
produce  of  these  reprisals  among  the  sufferers ;  and  the  commis- 
sioners would  not  suffer  the  underwriters,  but  only  the  owners,  to 
make  claim  for  the  losses,  although  the  owners  were  already  satis- 
fied for  their  loss  by  the  underwriters.  Lord  Hardwicke  decreed  that 
the  owner  should  account  for  the  same  to  the  underwriter ;  and  said : 
"  The  person  who  originally  sustained  the  loss,  was  the  owner,  but 
after  satisfaction  made  to  him,  the  insurer.  No  doubt,  but  from  that 
lime,  as  to  the  goods  themselves,  if  restored  in  specie,  or  compen- 
sation made  for  them,  the  insured  stood  as  a  trustee  for 
•the  insurer,  in  proportion  to  what  he  paid,  although  the  [  •SIS  ] 
commissionors  did  right  to  avoid  being  entangled  in  ac- 

46* 
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counts,  and  in  adjusting  the  proportion  between  them.  Their  com- 
mission was  limited  in  time ;  they  saw  who  was  owner ;  nor  was  it 
material  to  whom  he  assigned  his  interest,  as  it  was  in  effect  after 
satisfaction  made."  This  case  reflects  no  inconsiderable  light  upon 
the  point  already  discussed,  as  to  the  conclusiveness  of  the  award  of 
the  commissioners.  But  it  is  decisive  that  the  assignment  by  aban- 
donment is  competent  not  only  to  pass  the  property  itself  or  its  pro- 
ceeds, if  restored,  after  an  unjust  capture,  but  also  any  compensation 
awarded  by  way  of  indemnity  therefor.  The  case  before  Lord  Hard- 
wicke  was  the  stronger,  because  the  indemnity  was  awarded  to  the 
party  by  his  own  sovereign,  and  not  by  the  sovereign  of  the  captors. 
Mr.  Marshall  and  Mr.  Park  manifestly  contemplate  the  case  as  estab- 
lishing the  principle  that  any  indemnity,  however  arising,  is  a  trust 
for  the  underwriters,  after  they  have  paid  the  loss.  Park  on  Ins.  ch.  8, 
229 ;  Mar.  on  Ins.  B.  1,  ch.  14,  §  4. 

The  case  of  Gracie  v.  The  New  York  Insurance  Company,  8  Johns. 
237,  recognizes  the  same  principle  in  its  full  extent.  That  was  a  case 
of  abandonment  after  a  capture,  and  where  there  had  been  a  final 
condemnation,  not  only  by  the  courts  in  France,  but  an  express  con- 
firmation of  the  condemnation  by  the  sovereign  himselfl  One  ques- 
tion was,  whether  the  jury  were  at  liberty  to  deduct  from  the  total 
loss,  the  value  of  the  spes  recuperandL  The  court  held  that  they 
were  not  Mr.  Chief  Justice  Kent,  in  delivering  the  opinion  of  the 
court,  said :  "  If  France  should,  at  any  future  period,  agree  to  and 
actually  make  compensation  for  the  capture  and  condemnation  in 
question,  the  government  of  the  United  States,  to  whom  the  com- 
pensation would,  in  the  first  instance,  be  payable,  would  become 
trustee  for  the  party  having  the  equitable  title  to  the  reimbursement; 
and  this  would  clearly  be  the  defendants,  (the  underwriters,)  if  they 
should  pay  the  amount,"  &c.  The  case  of  Watson  v.  The  Insurance 
Company  of  North  America,  1  Binn.  47,  proceeds  upon  the  same 
principles.  It  admits  that  the  spes  recuperandi  passes  by  an  aban- 
donment to  the  underwriter ;  and  the  question  there  was  whether  its 
value,  when  not  abandoned,  was  to  be  deducted  from  the  total  loss. 
We  consider  it,  then,  clear,  upon  authority,  that  the  right  to  the  com- 
pensation in  this  case  was  in  its  nature  assignable,  and  passed  by 
abandonment  to  Vasse ;  and  upon  principle,  we  should  arrive  at  the 
same  conclusion.  The  right  to  indemnity  for  an  unjust  capture, 
whether  against  the  captors  or  the  sovereign,  whether  remediable  m 
his  own  courts  or  by  his  own  extraordinary  interposition  and  grants 

upon  private  petition  or  upon  public  negotiation,  is  a  right 
[  *  216  ]  attached  to  the  •ownership  of  the  property  itself,  and  passes 

by  cession  to  the  use  of  the  ultimate  sufferer.     K  so  assign- 
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able  to  Vasse,  it  was  equally,  in  its  own  nature,  capable  of  assign- 
ment to  others ;  and  the  only  remaining  inquiry  would  be,  whether  it 
had  so  passed  by  assignment  from  him. 

The  case  of  Campbell  v.  Mullet,  2  Swanston,  551,  already  adverted 
to,  has  been  pressed  upon  the  attention  of  the  court  as  indicatingi 
certainly  not  as  deciding,  a  doctrine  somewhat  different.  In  that 
case,  the  compensation  had  been  awarded  by  the  commissioners  un- 
der the  British  treaty  of  1794,'  to  American  citizens,  for  unjust  cap- 
tures made  by  British  cruisers ;  and  there  had  been  condemnations 
by  the  highest  appellate  courts  of  prize.  One  argument  was  that 
the  compensation  so  granted  was  not  to  be  deemed  a  mere  donation 
to  the  parties  who  received  for  their  own  use,  but  an  indemnity. 
The  Master  of  the  Bolls,  in  answer  to  this,  said :  '^  It  is  said  that  the 
sums  awarded  by  the  commissioners  are  not  matter  of  bounty  or 
donation.  Can  they  be  a  matter  of  right?  What  is  right?  That 
which  may  be  enforced  in  a  court  of  justice.  Had  the  parties,  whose 
property  was  condemned  by  irrevocable  sentence,  any  right  ?  What 
they  obtain  after  that  condemnation,  is  not  founded  in  right,  but  in 
policy  between  the  nations,  providing  compensation  to  individuals 
who  have  lost  property  by  sentences  which  are  thought  unjust. 
The  grounds  of  relief  before  the  commissioners  are  the  want  of  any 
redress  in  any  municipal  courts.  Whatever  the  individual  obtains 
is  not  on  the  ground  of  right  or  private  property,  but  of  hardship  and 
injustice.  Though  this,  therefore,  is  not  a  case  of  pure  donation,  as 
of  a  gift,  without  any  thing  in  the  nature  of  a  consideration,  yet,  for 
the  purpose  of  being  contrasted  with  property  or  right,  it  is  a  dona- 
tion, not  a  restoration  of  a  former  right,  but  from  a  new  fund  belong- 
ing to  an  independent  authority,  a  grant  to  the  sufferer  for  what  he 
lost."  Such  is  the  language  of  the  learned  judge,  and  we  cannot 
say  that  the  reasoning  is  at  all  satisfactory.  It  is  not  universally, 
though  it  may  ordinarily  be  one  test  of  right,  that  it  may  be  enforced 
in  a  court  of  justice.  Claims  and  debts  due  from  a  sovereign  are 
not  ordinarily  capable  of  being  so  enforced.  Neither  the  king  of 
Great  Britain  nor  the  government  of  the  United  States  is  suable  in 
the  ordinary  courts  of  justice,  for  debts  due  by  either.  Yet,  who  will 
doubt  that  such  debts  are  rights  ?  It  does  not  follow,  because  an 
unjust  sentence  is  irreversible,  that  the  party  has  tost  all  right  to  jus- 
tice, or  all  claim  upon  principles  of  public  law  to  remuneration.  With 
reference  to  mere  municipal  law,  he  may  be  without  remedy ;  but 
with  reference  to  principles  of  international  law,  he  has  a  right 
both  to  the  justice  of  his  own  and  the  foreign  sovereign. 
The  theory,  •  too,  that  an  indemnification  for  unjust  cap-  [  *  217  ] 

*  S  StaU.  at  Large,  116. 
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tores  is  to  be  deemed,  if  not  a  mere  donation,  as  in  the  nature  of  a 
donation,  as  contrasted  with  right,  is  not  admissible.  It  is  reasoning 
against  the  clear  text  of  the  treaty  itself.  What  says  the  treaty  of 
1794,  §  7  ?  That  where  American  citizens  have  sustained  losses  or 
damages,  <^  by  reason  of  irregular  or  illegal  captures,  or  condemnatioas 
of  their  vessels  or  other  property,  under  color  of  authority  or  com- 
missions from  His  Majesty,  and  adequate  compensation  cannot  be 
obtained  by  the  ordinary  course  of  judicial  tribunals,  full  and  com- 
plete compensation  for  the  same  will  be  made  by  the  British  govern- 
ment to  the  said  complainants."  The  very  ground  of  the  treaty  is 
that  the  municipal  remedy  is  inadequate ;  and  that  the  party  has  a 
right  to  compensation  for  illegal  captures  by  an  appeal  to  the  justice 
of  the  government  It  was  never  understood  that  the  case  was  one 
to  which  the  doctrine  of  donation  applied.  The  right  to  compensa- 
tion, in  the  eye  of  the  treaty,  was  just  as  perfect,  though  the  remedy 
was  merely  by  petition,  as  the  right  to  compensation  for  an  illegal 
conversion  of  property  in  a  municipal  court  of  justice.  The  case  of 
Randall  t;.  Cochran,  1  Yes.  98,  stands  upon  the  true  ground.  It  con- 
siders the  right  of  indemnity  as  travelling  with  the  right  of  property. 
In  that  case  it  might  have  been  said,  in  answer  to  the  daimis  of  the 
underwriters,  that  they  had  no  title,  because  it  was  a  case  of  dona- 
tion by  the  crown  out  of  funds  provided  by  reprisals.  So,  perhaps, 
the  commissioners  thought,  but  Lord  Hardwicke  decided  otherwise. 
There  cannot  be  a  doubt  that  if  the  party  injured  had  died  before  or 
after  the  treaty  was  made,  and  compensation  had  been  subsequently 
decreed,  it  would  have  been  assets,  and  distributable  as  such,  in  the 
hands  of  his  executors  and  adniinistrators.  The  remarks  which  have 
been  made  upon  this  case,  are  equally  applicable  to  the  provisions 
for  indemnity  under  the  treaty  with  Spain.  It  recognized  an  exist- 
ing right  to  compensation  in  the  aggrieved  parties,  and  did  not,  in 
the  n^ost  remote  degree,  turn  upon  the  notion  of  a  donation  or  gra- 
tuity. It  was  demanded  by  our  government  as  matter  of  right,  and 
as  such  it  was  granted  by  Spain. 

We  may  now  come  to  the  point  which,  indeed,  is  the  only  one  of 
any  intrinsic  difficulty  in  the  cause,  whether  the  right,  so  vested  in 
Vasse,  to  compensation  passed,  under  the  bankruptcy  assignment,  to 
his  assignees?  That  this  is  a  question  free  of  doubt|  will  not  be 
affirmed  by  any  person  who  has  thoroughly  examined  it,  or  read  with 
care  the  elaborate  opinion  of  the  court  below.  The  true  solution  of 
it  must  be  found  in  a  just  exposition  of  the  object,  intent,  and 
language  of  the  statute  of  bankruptcy  of  1800,  c.  19.  The  act 
begins  by  an  enumeration  of  the  persons  who  are  liable 
{  •  218  ]  to  be  declared  bankrupts,  *  and  among  them  are  "  unde^ 
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writers  or  marine  insurers."  This  plainly  shows  the  sense  of  the 
legislature,  that  such  persons  might,  by  the  ordinary  course  of  their 
business,  be  reduced  to  insolvency,  and  be  justly  placed  within  the 
beneficial  operation  of  such  a  law.  It  tends  also  to  the  presumption 
that  it  might  have  been  the  intent  of  the  legislature  that  the  rights 
devolved  upon  them,  from  the  nature  of  the  losses  for  which  they 
were  lia})le,  so  far  as  under  any  circumstances  they  might  or  could 
be  valuable  rights,  should  be  available  as  a  fund  for  the  benefit  of 
their  creditors,  in  case  of  their  bankruptcy.  As  the  legislature'  meant 
to  exonerate  the  underwriter  from  all  future  liability  for  his  debts,  it 
.would  seem  natural  that  the  claims  abandoned  to  him,  which  might 
constitute  the  whole  of  his  effective  estate,  should  be  vested  in  his 
assignees,  for  the  benefit  of  his  creditors.  If  he  possessed  claims  by 
abandonment^  to  the  amount  of  $100,000,  which  might,  by  future 
events,  be  rendered  more  or  less  productive,  and  which  might  bCj  (as 
they  have  often  been,)  salable  and  transferable  in  the  market,  such 
funds,  present  or  expectant,  might  well  be  deemed  within  the  legis- 
lative policy,  and  fit  to  pass  to  the  creditors  by  assignment  It  might 
otherwise  happen  that  large  recoveries  might  ultimately  vest  in  the 
bankrupt,  for  his  own  exclusive  benefit,  upon  rights  precxistent,  and 
vested  at  the  time  of  his  bankruptcy.  If  such  a  course  of  legislation 
would  not  be  unnatural,  let  us  next  see  what  is  the  precise  language 
of  the  statute  itself.  The  fifth  section  declares  that  it  shall  be  the 
duty  of  the  commissioners,  after  the  party  has  been  declared  a  bank- 
rupt, "  to  take  into  their  possession  all  the  estate,  real  and  personal,  of 
every  nature  and  description,  to  which  the  bankrupt  may  be  entitied, 
either  in  law  or  equity,  in  any  manner  whatsoever,  &c. ;  and,  also,  to 
take  into  their  possession  and  secure  all  deeds  and  books  of  accounts, 
papers,  and  writings  belonging  to  the  bankrupt ;  and  shall  cause  the 
same  to  be  safely  kept,  until  assignees  shall  be  chosen  or  appointed.'' 
These  words  are  certainly  very  general  and  comprehensive.  "All 
the  estate,  real  and  personal,  of  every  nature  and  description,  in  law 
or  equity,"  are  broad  enough  to  cover  every  description  of  vested 
right  and  interest,  attached  to  and  growing  out  of  property.  Under 
such  words,  the  whole  property  of  a  testator  would  pass  to  his 
devisee.  Whatever  the  administrator  would  take,  in  case  of  intes- 
tacy, would  seem  capable  of  passing  by  such  words.  It  will  not  ad- 
mit of  question  that  the  rights,  devolved  upon  V asse  by  the  abandon- 
ment, could,  in  case  of  his  death,  have  passed  to  his  personal  repre- 
sentative; and,  when  the  money  was  received,  be  distributable  as 
assets.  Why,  then,  should  it  not  be  assets  in  the  hands  of 
the  assignees  ?  *  Considering  it  in  the  light  in  which  Lord  [  *  219  ] 
Hardwicke  viewed  it,  as  an  equitable  trust  in  the  money, 


588         SUPREME   COURT  OF  THE   UNITED  STATES. 

Comegyi  v.  YasM.    1  P. 

it  is  still  an  interest,  or,  at  all  events,  a  possibility  coupled  with  an 
interest.  Besides,  <<  all  deeds,  books,  accounts,  papers,  and  writings 
of  the  bankrupt,"  are  to  be  taken  into  possession.  Now,  the  aban- 
donment, and  other  documents  connected  with  it,  fall  precisely  within 
these  terms ;  and,  as  we  shall  immediately  see,  whatever  is  taken 
possession  of  by  the  commissioners,  is  to  be  passed  to  the  assignees. 
The  sixth  section  provides,  "that  the  commissioners  shall  assign, 
transfer,  or  deliver  over,  all  and  singular  the  said  bankrupt's  estate 
and  effects  aforesaid,  with  "  all  muniments  and  evidences  thereof^"  to 
the  assignees  so  chosen.  And,  for  the  most  part,  the  words  ^  estate 
and  effects"  are  used  throughout  the. act,  as  descriptive  of  the  prop; 
erty  passing  under  the  assignment  The  11th,  12th,  and  13th  sec- 
tions of  the  act  respect  more  particularly  the  transfer  of  the  real 
estate,  of  the  mortgages,  and  of  the  debts  of  the  bankrupt  It  is  only 
necessary  to  say  that  they  contain  no  language  abridging  the  proper 
inferences  deducible  from  the  language  of  the  fifth  section. 

The  18th  section  contains  provisions  respecting  the  surrender  and 
examination  of  the  bankrupt,  and  are  very  material.  It  provides  that 
upon  such  examination,  he  shall  "  folly  and  truly  disclose  and  dis- 
cover all  his  or  her  effects  and  estate,  real  and  personal,  and  how  and 
in  what  manner,  and  to  whom  and  upon  what  consideration,  and  at 
what  time  or  times,  he  or  she  hath  disposed  of,  assigned,  or  trans- 
ferred any  of  his  or  her  goods,  wares,  or  merchandise,  moneys,  or 
other  effects  and  estate ;  and  of  all  books,  papers,  and  writings,  relat- 
ing thereunto,  of  which  he  or  she  was  possessed,  or  in  which  he  or 
she  was  in  anywise  interested  or  entitled,  or  which  any  person  or 
persons  shall  then  have,  or  shall  have  had  in  trust  for  him  or  her,  or 
for  his  or  her  use,  at  any  time  before  or  after  the  issuing  of  the  said 
commission ;  or  whereby  such  bankrupt,  or  his  or  her  family,  then 
hath  or  may  have,  or  expect  any  profit,  possibility  of  profit,  benefit,- 
or  advantage  whatsoever,  &X5."  It  then  goes  on  further  to  provide 
that  the  bankrupt  shall,  upon  such  examination,  execute  in  due  form 
of  law,  such  conveyance,  assurance,  and  assignment,  of  his  or  her 
estate,  whatsoever  and  wheresoever,  as  shall  be  deemed  and  directed 
by  the  commissioners  to  vest  the  same  in  the  "  assignees ; "  and  also 
requires  the  bankrupt  to  deliver  up  "  all  books,  papers,  and  writings 
relating  thereunto,"  which  are  in  his  possession,  custody,  or  power,  at 
the  time  of  the  examination.  Upon  his  default  in  these  particulars  he 
is  deemed  a  fraudulent  bankrupt,  and  deprived  of  a  right  to  a  cer- 
tificate of  discharge,  and  subjected  to  severe  punishments.     If  there 

were  any  doubt  upon  the  meaning  of  the  language  of 
[  •  220  ]  *the  fifth  section,  we  think  it  is  cleared  up  and  illustrated 

by  that  of  the  present     Here,  the  words  ^<  profit,  possibility 
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of  profit,  benefit,  or  advantage  whatsoever,"  are  used,  and  show  that 
mere  interests  in  pneserUij  and  capable  of  present  enjoyment,  were 
not  alone  within  the  scope  of  the  legislative  enactments,  but  also  all 
such  interests,  or  possibilities  of  interest,  as  might  thereafter  benefi- 
cially arise  from  present  vested  rights.  It  extends  to  such  effects  and 
estate,  "  whereby  the  bankrupt  then  hath,  or  may  have,  or  expect  any 
profit."  It  has  been  supposed  that  this  clause  looks  solely  to  prop- 
erty, which  was  not  capable  of  assignment  at  the  time  of  the  bank- 
ruptcy, because  not  then  vested ;  inasmuch  as  the  bankrupt  himself, 
and  not  the  commissioners,  is  required  to  make  an  assignment  of  it. 
If  ttiis  were  so,  it  would  not  affect  the  present  case,  because  we  are 
of  opinion  that  the  claim  under  consideration  was  completely  vested 
in  right  and  interest  in  Vasse,  at  the  tinie  of  his  bankruptcy.  Wc 
think,  however,  that  this  clause  does  not  justify  so  narrow  an  inter- 
pretation. The  disclosure  is  required  of  estate  and  effects,  in  which 
the  bankrupt  was  interested  as  well  before  as  after  the  issuing  of  the 
commission ;  and  the  bankrupt  is  required  to  execute  conveyances, 
not  of  such  estate  and  effects  merely  as  accrued  after  the  commission, 
but  of  his  estate,  "  whatsoever  and  wheresoever."  The  object  of  the 
provision  was  to  make  such  conveyances  auxiliary  to,  and  confinn- 
atory  of  the  assignments  made  by  the  commissioners ;  and,  we  believe 
that,  in  practice,  it  was  so  generally  understood  and  acted  on,  while 
the  statute  was  in  force.  The  50th  section  of  the  act  has  been  sup- 
posed to  demonstrate  the  correctness  of  the  construction  of  the  stat- 
ute contended  for  by  the  counsel  for  the  original  plaintiff.  It  declares 
"that  if  any  estate,  real  or  personal,  shall  descend,  revert  to,  or  become 
vested  in  any  person,  after  he  or  she  shall  be  declared  a  bankrupt, 
and  before  he  or  she  shall  obtain  a  certificate,  &c.,  all  such  estate 
shall,  by  virtue  of  this  act,  be  vested  in  the  said  commissioners,  and 
shall  be  by  them  assigned  and  conveyed  to  the  assignees,  &c.  This 
section  plainly  refers  to  estate  to  which  the  bankrupt  had  no  right  oi 
title  whatever,  in  law  or  equity,  vested  in  interest  or  in  possession, 
at  the  time  of  his  bankruptcy.  The  cases  put  are  of  property  de- 
scending, reverting  to,  or  becoming  vested  in  the  bankrupt.  In  respect 
to  a  descent  cast  after  the  bankruptcy,  it  is  manifest  that  nothing 
could  pass  by  any  antecedent  assignment  of  the  commissioners. 

The  heir,  during  the  lifetime  of  his  ancestor,  has  no  right,  claim, 
title,  or  interest  in  the  ancestral'  estate.  It  is  a  mere  naked  expec- 
tancy, liable  to  be  defeated  at  the  will  of  the  ancestor  hi  all  times ; 
and  in  no  just  sense,  a  possibility  of  interest,  a  right  in  the 
.  thing  itself.  The  other  words,  "reverting  •to,  or  become  [  •  221  J 
vested  "  in  the  bankrupt,  require  a  like  interpretation.  They 
allude  to  cases  where  the  party  had  nothing  vested  in  him  as  a  sub* 
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Bisting  interest,  either  absolute  or  contingent,  in  esse  or  in  JiUurt^ 
until  after  the  bankruptcy;  and,  when  any  such  interest  falls  in  before 
the  certificate  of  discharge,  the  commissioners,  and  not  the  bankrupt^ 
are  to  assign  it ;  a  circumstance  which  demonstrates  that  no  stress 
ought  to  be  laid  upon  that  part  of  the  18th  section,  already  alluded 
to,  respecting  a  conveyance  by  the  bankrupt  himself,  except  as  a  con- 
firmation, and  not  as  a  principal  assurance.  It  seems  to  as,  then, 
that  the  50th  section  aids,  rather  than  shakes  the  interpretation  of 
the  statute  which  has  been  already  announced.  It  applies  to  no 
possibility  of  profit,  benefit,  or  advantage,  vested  at  the  time  of  the 
bankruptcy,  (as  the  present  case  is,)  but  to  interests  accruing  to  the 
party  for  the  first  time,  de  jure  as  well  as  de  fcLCto,  after  the  bank- 
ruptcy. This  view  of  the  matter  renders  it  unnecessary  to  consider 
whether  there  is  any  substantial  difference  between  the  English  stat- 
utes of  bankruptcy  and  our  own,  on  this  subject ;  and,  of  course,  in 
the  authorities  applicable  to  it.  Our  opinion  proceeds  upon  the  pu> 
view  and  objects,  and  on  the  terms,  of  our  own  statute ;  and  we  are, 
accordingly,  of  opinion  that  the  judgment  of  the  circuit  court  ought 
to  be  reversed,  and  a  judgment  entered  in  favor  of  the  original  de- 
fendants. It  is  to  be  understood  that,  upon  the  last  point,  this  is  the 
opinion  of  the  majority  of  the  court 

The  cause  must  be  remanded,  with  directiomi  to  enter  a  judgment 
accordingly,  for  the  original  defendants. 

13  P.  409;  U  p.  95;  16  P.  221 ;  11  H.  529;  17  H.  613. 


Charles  W.  Karthaus,  Plaintiff  in  Error,  r.  Francisco  Yllas  t 
Ferrbr  and  others,  Defendants  in  Brror. 

1  P.  222. 

To  impeach  an  award  made  under  a  conditional  submisaion,  npofn  the  ground  that  the 
award  does  not  cover  all  matters  snbmitted,  the  party  must  distinctly  show  that  there 
were  other  matters  submitted,  of  which  express  notice  was  given  to  the  arbitrator,  and 
that  he  omitted  to  determine  them. 

An  ambiguity  in  an  award,  not  affecting  the  interest  of  the  party  objecting  to  it,  is  not  avail- 
able by  him. 

Where  a  submission  was  made  by  one  partner  of  a  "late  firm,**  and  it  did  not  appear  that 
any  other  partner  existed,  a  direction  in  an  award  that  the  firm  should  pay,  was  held  to 
be  equivalent  to  a  direction  that  he  should  pay. 

It  is  not  necessary  to  the  validity  of  an  award  that  each  party  should  be  ordered  to  do,  or 
not  to  do  something. 


The  case  is  stated  in  the  opinion  of  the  court 
Bbffman  and  Mayer^  for  the  plaintiffl 
Wbrt^  (Attorney- General,)  contra. 
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•  Trimble,  J.,  delivered  the  opinion  of  the  court  [  *  225  ] 

This  was  an  action  of  debt,  brought  by  Francisco  YUas, 
and  Josef  Antonio  Yllas,  against  Charles  W.  Karthaus,  on  an  arbi- 
tration  bond,  in  the  circuit  court  of  the  district  of  Maryland 

The  defendant,  after  oyer  of  the  condition  of  the  bond,  pleaded  no 
award  made,  &c.  The  plaintiff  replied,  setting  forth  the 
*  award  in  hcec  verba^  and  assigning  a  breach ;  the  defend-  [  *  226  ] 
ants  demurred  generally,  and  the  plaintiff  joined  in  demurrer. 
The  circuit  court  having  given  judgment  upon  the  demurrer  in 
favor  of  the  plaintiffs,  the  defendant  has  brought  the  case  up,  by 
writ  of  error,  for  the  consideration  of  this  court 

The  first  and  principal  ground  relied  on  by  the  plaintiff  in  error, 
for  the  reversal  of  the  judgment,  is,  that  the  award  is  not  agreeable  to 
the  submission,  in  this :  that  two  several  distinct  controverises,  the 
first  between  the  plaintiffs  and  the  late  house  of  Charles  W.  Kar« 
thaus  and  Co.,  and  the  second  between  the. plaintiffs  and  Charles  W. 
Karthaus,  individually,  were  submitted  to  the  referees,  and  that  they 
left  the  latter  undetermined.  The  condition  of  the  bond,  after  recit- 
ing that  certain  disputes,  differences,  and  controversies  have  arisen 
and  are  still  depending  between  the  above-bound  Charles  W.  Kar- 
thaus, acting  for  his  late  house  of  Charles  W.  Karthaus  and  Co.,  and 
for  himself  and  the  above-named  Francisco  Yllas  y  Ferrer,  and  Josef 
Antonio  Yllas,  &c.,  "  refers  the  same  to  the  referees  named,  and  their 
naipire,  and  binds  the  said  Charles  W.  Karthaus,  &c.,  to  abide  by 
and  perform  their  award ; "  so  as  such  award,  &c.,  "  of  the  arbitrators, 
of  and  in  the  premises,  be  by  them  made  and  given  up  in  writing, 
under  their  hands  and  seals,  ready  to  be  delivered  to  each  of  the  said 
parties  in  controversy,  in  fifty  days." 

The  arbitrators  and  their  umpire,  within  the  time  limited  by  the 
submission,  made  and  delivered  their  award  in  writing,  under  their 
hands  and  seals,  in  the  following  words,  to  wit :  "  We,  the  under- 
signed, Henry  Child  and  Lewis  Brantz,  as  arbitrators,  and  Michael 
M'Blair,  as  umpire,  acting  in  virtue  of  the  annexed  bond  or  instru- 
ment of  writing,  do  hereby  award  and  adjudge  that  the  late  firm  of 
C.  W.  Karthaus  and  Co.,  pay  to  Francisco  Yllas  y  Ferrer  and  Josef 
Ajitonio  Yllas,  or  their  representatives,  the  sum  of  $1,475,  for  the 
balance  of  the  general  account  current  between  the  parties,  and  also 
the  sum  of  $1,398,  for  a  balance  arising  out  of  moneys  received  for 
the  brig  Arogante  Barcelonese.  and  cargo;  in  which  award,  a  parcel 
of  cutiasses  or  their  proceeds  axe  considered  as  becoming  the  prop- 
erty of  the  said  Yllas  y  Ferrer." 

It  is  plainly  seen,  from  the  face  of  the  award,  that  the  arbitrators 
have  not  contradistijiguished  between  Charles  W.  Karthausi  as  a 
VOL.  VII.  46 
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member  of  the  late  house  of  Charles  W.  Earthaus  and  Co^  and 
Charles  W.  Karthaus,  as  an  individual,  unconnected  with  his  late 
house.  The  argument  is,  that  this  omission  of  the  referees  vitiates 
the  award.  It  is  said  that  this,  being  a  conditional  submission  ita 
qitodj  the  arbitrators  were  bound  to  pursue  the  submission 
[  •  227  ]  strictly,  and  to  award  of  and  *  concerning  every  matter 
referred  to  them.  In  support  of  this  argument,  the  counsel 
referred  to  Randall  v.  Randall,  7  East,  81,  and  several  other  cases 
less  apposite. 

That  there  is  a  class  of  cases  in  the  books,  in  which  arbitrators 
have  been  held  to  a  more  than  ordinary  strictness  in  pursuing  the 
terms  of  the  submission,  and  in  awarding  upon  the  several  distinct 
matters  submitted,  upon  the  ground  of  the  submission  being  con- 
ditional, ita  quod^  is  conceded.  The  case  of  Randall  v.  Randall  is  a 
leading  case  of  that  dass.  Lord  Ellenborough,  C.  J.,  in  delivering 
the  opinion  of  the  court,  says :  "  The  arbitrators  had  three  things 
submitted  to  them ;  one  was  to  determine  all  actions,  &c,  between 
the  parties ;  another  was  to  settle  what  was  to  be  paid  by  the  defend- 
ant for  hops,  poles,  and  potatoes,  in  certain  lands ;  the  third  was  to 
ascertain  what  rent  was  paid  by  the  plaintiff,  to  the  defendant,  for 
certain  other  lands.  The  authority  given  to  the  arbitrators  was  con- 
ditional, ita  quody  they  should  arbitrate  upon  these  matters  by  a 
certain  day.  The  arbitrators  have  stopped  short,  and  have  omitted 
to  settle  one  of  the  subjects  of  difference  stipulated  for." 

This  case  was  adjudged,  according  to  the  rule  laid  down  in  the 
books ;  that  if  the  submission  be  conditional,  so  as  the  arbitrator 
decide  of  and  concerning  the  premises,  he  must  adjudicate  upon 
each  distinct  matter  in  dispute,  which  he  has  noticed.     Kyd,  177. 

But  the  rule  is  to  be  understood  with  this  qualification ;  that  in 
order  to  impeach  an  award,  made  in  pursuance  of  a  conditional  sub- 
mission, on  the  ground  only  of  part  of  the  matters  in  controversy 
having  been  decided,  the  party  must  distinctly  show  that  there  were 
other  points  in  difference,  of  which  express  notice  was  given  to  the 
arbitrator,  and  that  he  neglected  to  determine  them.  Caldwell,  105; 
Kyd,  177 ;  Cro.  Car.  216 ;  Baspole's  case,  8  Co.  98 ;  Ingraham  r. 
MUnes,  8  East,  446. 

That  LfOrd  Ellenborough  understood  and  intended  to  apply  the 
rule  as  thus  qualified,  in  Randall  t*.  Randall,  is  manifest.  For  Mr. 
Espinasse,  in  commenting  upon  Baspole's  case,  having  observed  that 
it  is  said  in  that  case  that  though  there  be  many  matters  in  contro- 
versy, yet  if  only  one  be  signified  to  the  arbitrator  he  may  make  an 
award  for  that,  for  he  is  to  determine  according  to  the  aUegata  ei 
probata;  and  it  is  in  every  day's  practice  that  an  award  may  be  good 
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in  part  and  bad  in  part  Lord  EUenborough,  in  answer  to  that 
argument,  replies :  "  That  is,  where  it  does  not  appear  there  is  any 
notice  to  the  arbitrator,  on  the  face  of  the  submission,  that  there  is 
any  other  matter  referred  to  him  than  those  which  are  mentioned  to 
him  at  the  time  of  the  referriuce.  But  here,  it  does  expressly  appear 
that  there  was  another  niatter  referred  on  which  there  is  no  arbitra- 
ment" 

•In  this  case,  it  is  not  pretended  that,  any  notice  was  [•228] 
given  to  the  arbitrators  of  any  other  matter,  unless  that  notice 
was  given  on  the  face  of  the  submission. 

The  question  then  is,  does  it  distinctly  appear,  from  the  face  of  the 
submission,  that  any  other  point  of  difference  between  parties  was 
submitted,  and  of  which  the  submission  itself  gave  the  arbitrators 
notice,  but  which  they  have  neglected  to  determine. 

If,  as  the  argument  supposes,  there  was  any  point  in  difference 
which  concerned  Charles  W.  Karthaus,  individually,  as  contradis- 
tinguished from  the  points  in  difference  which  concerned  him  as 
Charles  W.  Karthaus,  of  the  late  firm  of  Charles  W.  Karthaus  and 
Co.,  what  was  that  point  of  difference  ? 

No  satisfactory  answer  has  been  given,  and  it  is  believed  none 
can  be  given,  to  this  inquiry.  How  then  can  it  be  maintained  that  a 
distinct  point  in  difference  between  the  parties  was  referred,  and  by 
the  reference  itself  notified  to  the  referees,  which  they  have  neglected 
to  determine  ?  The  case  of  Ingraham  v.  Milnes  is  a  strong  authority 
to  show  that,  although  the  submission  be  conditional,  ita  gnodj  there 
must  be  a  distinct  specification,  as  in  Randall  v.  Randall,  to  sustain 
the  objection  that  part  has  been  omitted  by  the  arbitrators.  Here 
the  submission  is  in  very  general,  and  we  think,  in  very  vague  and 
ambiguous  terms.  It  speaks  of  disputes,  differences,  and  contro* 
versies,  between  Charles  W.  Karthaus,  acting  for  the  late  house  of 
Charles  W.  Karthaus  and  Co.,  .and  for  himself  and  the  plaintiffs. 
But  how  or  in  what  he  acted,  for  the  one  or  the  other,  is  not  speci- 
fied. The  terms  "late  house,"  imply  the  former  existence,  but 
present  non-existence,  of  the  late  house  of  Charles  W.  Karthaus  and 
Co.  He  may  be  the  only  surviving  partner,  the  firm  having  ceased, 
by  the  death  of  the  other  members.  But  if  the  firm  was  continuing, 
Charles  W.  Karthaus,  while  he  must  be  admitted  to  be  perfectly 
competent  to  submit  to  reference  his  own  interests  in  the  firm,  could 
not  by  his  submission  bind  his  partners.  He  might  bind  himself  to 
perform  whatever  the  award  directed  the  firm  of  which  he  was  a 
member,  to  do  ;  so  that,  either  way,  it  was  a  submission  of  his  own 
interest  only.  In  order  to  overturn  the  award,  it  is  not  enough  that 
he  may  have  had  different  and  distinct  interests  in  his  individual  and 


544         SUPREME   COURT   OF  THE  UNITED  STATES. 

Karthans  r.  Ferrer.    1  F. 

in  his  partnership  character.  It  is  a  setfled  rule,  in  the  constiactioa 
of  awards,  that  no  intendment  shall  be  indulged  to  overturn  an 
award,  but  every  reasonable  intendment  shall  be  allowed  to  uphold 
it  Thus  if  a  submission  be  of  all  actions,  real  and  personal,  and  the 
award  be  only  of  actions  personal,  the  award  is  good ;  for  it  shall  be 
presumed  no  actions  real  were  depending  between  the  parties.    Kyd, 

72,  and  Baspole's  case,  before  cited. 
[  *  229  ]      *  So  in  this  case,  although  the   submission  speaks,  in 

general  terms,  of  disputes,  differences,  and  controverises 
with  Charles  W.  Karthaus,  acting  for  his  late  house  of  C.  W.  Kar- 
thaus  and  Co.  and  for  himself,  it  shall  not  be  intended  there  were  any 
controversies  with  C.  W.  Kaxthaus,  individually,  other  than  those 
defbided  by  the  arbitrators.  If  any  such  did  exist,  inasmuch  as  they 
are  not  specifically  and  distinctly  set  forth  in  the  submission,  so  as  to 
give  notice  to  the  arbitrators,  it  was  the  duty  of  the  party  to  show, 
by  averment  and  proof  aliundcj  they  were  brought  before  the  referees. 
There  is  no  analogy  between  this  case  and  Lyle  v.  Rogers,  5  W. 
894,  cited  at  the  argument  In  that  case,  it  was  decided  that  where 
claims  against  a  party,  both  in  her  own  right  and  in  her  character  of 
administratrix,  were  submitted  to  arbitrators,  it  was  a  valid  objection 
to  the  award,  that  it  awarded  a  gross  sum  to  be  paid  by  her,  without 
distinguishing  between  what  was  to  be  paid  by  her  in  her  own  right, 
and  what  in  her  representative  character.  The  chief  justice,  in  deliv- 
ering the  opinion  of  the  court,  explains  the  reason  and  ground  of 
the  decision,  by  observing :  '^  K  this  award  was  made  against  Mrs. 
Dennison,  as  adAiinistratrix,  she  would  not  only  be  deprived,  by  its 
form,  of  the  right  to  plead  a  full  administration,  (a  defence  which 
might  have  been  made  before  the  arbitrators,  and  on  which  their 
award  does  not  show,  certainly,,  that  they  have  decided,)  but  also  of 
the  right  to  use  it  in  the  settlement  of  her  accounts,  as  conclusive 
evidence  that  the  money  was  paid  in  her  representative  character. 
If  this  objection  to  the  award  is  to  be  overruled,  it  must  be  on  the 
supposition  that  it  is  made  against  her  personally ;  yet  the  statement 
of  facts  shows  the  claim  against  her  to  be  in  her  representative  char- 
acter.'' This  reasoning  cannot  apply  to  the  case  before  the  court 
It  is  of  no  sort  of  consequence  to  C.  W.  Karthaus,  whether  he  is 
directed  to  pay  as  Charles  W.  Karthaus,  individually,  or  as  Charles 
W.  Karthaus,  of  his  late  house  of  C.  W.  Karthaus  and  Co.  In  each 
case  he  is  bound  personally  to  pay,  having  boimd  himself  so  to  do 
by  the  submission ;  and  the  award,  if  in  any  case  it  would  be  evidence 
for  him  against  the  firm,  would  not  be  conclusive,  as  he  had  no 
power  to  bind  his  partners,  if  any  existed,  by  his  submission.  It  is 
objected  that  the  award  is  not  certain,  final,  and  mutuaL     It  wa^ 
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said  in  argument  that,  as  the  first  sum  awarded  is  expressed  to  be 
for  a  "  balance  of  the  general  account  current  between  the  parties, 
the  general  account  current  must  be  understood  to  include  all 
accounts  between  them ;  and  hence  that  the  second  sum  awarded,  for 
a  balance  arising  out  of  moneys  received  for  the  brig  Arogante  Bar- 
celonese,  is  included  in  the  first,  and  the  party  thus  twice  charged ; 
or,  at  least,  that  it  does  not  certainly  appear  otherwise/' 
•  We  think  there  is  no  foundation  for  this  argument.  To  [  *  230  J 
indulge  such  a  supposition  would  impute  either  manifest 
injustice  or  gross  negligence  to  the  referees.  Great  stress  was  laid, 
in  the  argument,  on  the  uncertainty  of  the  closing  clause  of  the 
award,  in  these  words,  "  in  which  award  a  parcel  of  cutlasses  are 
considered  as  becoming  the  property  of  said  Yllas  y  Ferrer."  There 
is  considerable  doubt  and  uncertainty  as  to  the  meaning  of  the  arbi- 
trators, in  the  use  of  these  terms.  And  had  this  uncertainty  appeared 
in  any  part  of  the  award  intended  for  the  benefit  of  the  defendant,  it 
would  perhaps  be  fatal  to  the  whole  award.  Had  that  been  the  case, 
it  would  be  hard  and  unjust  to  compel  him  to  perfonn  that  part  of 
the  award  which  is  onerous  to  him,  when  he  could  not  have,  on 
account  of  its  uncertainty,  that  which  would  be  beneficial  to  him. 
But  however  doubtful  the  precise  intent  and  meaning  of  this  part  of 
the  award  may  be,  it  is  certain  it  was  intended  as  a  benefit,  in  some 
way,  to  Yllas  y  Ferrer,  over  and  above  the  two  sums  of  money 
directed  to  be  paid  to  the  plaintiffs.  The  defendant  can  have  no 
reason  to  complain  that  the  plaintiffs  or  either  of  them  may  not,  on 
account  of  this  uncertainty,  be  able  to  obtain  all  the  benefits  intended 
by  the  award ;  nor  can  it  furnish  any  reason  for  withholding  from 
them  that  to  which  they  are  certainly  entitled. 

It  is  deemed  a  sufficient  answer  to  the  objection  of  want  of 
mutuality  in  the  award,  to  remark  that  great  stress  was  laid,  in  the 
early  cases,  upon  the  mutality  of  an  award;  but  at  present  it  is  by 
no  means  considered  necessary  that  each  party  should  be  directed  to 
do  or  not  to  do  any  particular  thing;  Cald.  113.  Two  had  submitted 
.  to  an  award ;  nothing  weis  awarded  as  to  one  party,  but  that  all 
actions  should  cease.  The  court  held  it  a  good  award ;  Harris  v. 
Knipe,  1  Levz,  58. 

In  Palmer's  case,  12  Mod.  234,  one  party  was  directed  to  pay 
money  to  the  other,  without  any  directions  being  given  to  the  latter 
in  any  way ;  and  again,  it  was  awarded  that  A  should  pay  B  40 
shillings  for  a  trespass ;  Freeman,  204.  The  respective  awards  were 
considered  unimpeachable.  These  cases  fully  establish  the  principle 
above  laid  down.  An  award  is  regarded  as  final,  when  it  is  an 
absolute  conclusive  adjudication  of  the  matters  in  dispute ;  and  there 

46* 
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IB  no  reason  to  doubt  the  conclusiveness  of  the  adjudication  in  this 
case,  as  to  the  two  sums  of  money  directed  to  be  piaid ;  and  that  the 
award  will  operate  as  a  bar  to  any  future  litigation,  upon  the  accoimts 
for  which  they  are  given.  Again,  it  is  objected  that  the  award 
directs  an  act  to  be  done  by  strangers.  This  objection  grows  out  of 
the  direction  in  the  award,  that  « the  late  firm  of  C.  W.  KarUiaua 
and  Co.,  pay,  &c."  Whatever  might  be  the  force  of  this  objection,  if 
it  were  true  in  point  of  fact,  we  cannot  so  regard  it  So  fax 
[  •  231  ]  as  •  appears  upon  the  record,  the  late  firm  or  house  of  C. 
W.  Karthaus  and  Co.  and  C.  W.  Karthaus  are  one  and  the 
same  person ;  or,  more  properly  speaking,  it  does  not  appear  that 
there  is  any  other  person  in  esse^  belonging  to  that  firm,  than  C.  W. 
Karthaus  himself.  K  there  be  any  other  person  in  esse^  of  the  late 
house  of  C.  W.  Karthaus  and  Co.,  it  cannot  be  truly  affirmed  that  he 
and  the  house  of  which  he  was  a  partner  are  strangers  to  each  other. 
But  we  cannot,  consistently  with  the  rules  of  law,  presume  or  intend 
there  is  any  other ;  indeed,  in  support  of  the  award,  it  may  reasonably 
be  intended  there  is  not,  as  the  party  objecting  was  cognizant  of  the 
fact,  and  might  have  shown  it  if  true,  but  has  not  The  direction 
that  the  late  firm  of  C.  W.  Karthaus  and  Co.  shall  pay,  unquestion- 
ably includes  C.  W.  Karthaus,  and  no  other  person  appearing  to 
exist,  it  is  equivalent  to  a  direction  that  he  shall  pay.  This  reason  is 
applicable  to  the  last  ground  assumed  by  the  counsel  for  the  plaintiff 
in  error,  for  a  reversal  of  judgment,  namely,  that  the  replication  is 
insufficient,  because,  in  assigning  a  breach,  it  only  alleges  C.  W. 
Karthaus  had  not  paid.  As  no  other  was  or  could  be  bound  by  the 
submission  and  award  to  pay,  and  he  was  bound,  it  was  a  sufficient 
assignment  of  a  breach  of  the  condition  of  his  bond  to  allege  that 
he  had  not  paid  the  money  awarded  in  favor  of  the  plaintiffs. 

Upon  the  whole,  it  is  the  opinion  of  this  court  that  there  is  no 
error  in  the  judgment  of  the  circuit  court,  and  the  same  is  affirmed, 

with  costs,  and  damages. 

♦— 

Junius  K.  Horsburo,  Devisee  of  James  Henderson,  Appellant,  v, 
Martin  Baker  and  Hannah  his  Wife,  Francis  Clarke,  Robert 
BoYCE,  and  Peter  Mason,  for  himself,  and  as  Guardian  to 
Susannah  R.  Hamlett 

1  P.  232. 

Where  ft  female  siftve  was  coavojed  for  the  life  of  the  granteef  reserving  to  the  grantor  Uio 
revcriion  and  right  to  her  increase,  with  a  danse  of  forfeitnre  npon  any  sale  bj  the  grantee, 
thoagh  the  reversioner  cannot  have  the  aid  of  a  court  of  equity  to  enforce  the  forfeitare, 
he  nsay,  to  obtain  discovery  and  an  injunction  to  restrain  alienation  until  the  title  can  b« 
tried  at  law. 

After  discovery  had,  a  suit  for  discovery  merely  cannot  be  revived. 
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The  case  id  stated  in  the  opinion  of  the  court 
Wickliffej  for  the  appellants. 
No  counsel  for  the  appellees. 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  •  233  ] 

In  the  year  1813,  James  Henderson  and  his  wife  filed  their 
bill  in  the  court  of  the  United  States  for  the  seventh  circuit  and  dis- 
trict of  Kentucky,  stating  that  Alexander  Horsburg,  the  former  hus- 
band of  the  plaintiff,  did,  by  deed  bearing  date  the  26th  day  of  April, 
in  the  year  1787,  confirm  to  Martin  Baker  and  Hannah  his  wife,  for 
their  lives  and  the  life  of  the  survivor,  then  residing  in  the  county  of 
Halifax,  in  Virginia,  a  negro  girl  named  Charlotte,  previously  loaned 
to  them,  (which  deed  was  recorded,)  reserving  to  himself  and  his  heirs 
the  reversion  of  the  said  slave  and  her  increase,  and  prohibiting  any 
alienation  of  them,  under  the  penalty  of  forfeiting  the  loan. 

This  deed 'was  recorded  on  the  4th  day  of  July,  1787,  in  the  court 
of  Hustings  for  the  town  of  Petersburg,  the  town  in  which  the  said 
Horsburg  resided.  The  bill  further  states  that  the  said  AIexande> 
Horsburg  departed  this  life  in  the  year  1798,  having  first  made  hie 
last  will  in  writing,  whereby  he  bequeathed  the  residue  of  his  estate 
to  his  wife,  who  afterwards  intermarried  with  the  plaintiff,  James 
Henderson. 

The  bill  proceeds  to  state  that  Martin  Baker  and  wife  have 
removed  to  Kentucky,  with  the  slave  Charlotte  and  her  increase ; 
whom  they  profess  to  hold  as  their  absolute  property ;  and  that  the 
plaintiffs  fear  that  they  will  be  secreted  or  conveyed  out 
•  of  the  State  to  places  unknown.  The  plaintiffs  further  [  *  234  ] 
allege  that  they  are  unable  to  prove  the  identity  of  the  said 
elaves,  and  pray  that  the  said  Baker  and  wife  may  be  compelled  to 
discover  their  number  and  names,  and  may  be  decreed  to  give 
security  for  their  forthcoming,  when  the  life-estate  should  determine. 

The  court  awarded  an  injunction,  to  restrain  the  defendants  firom 
removing  Charlotte,  and  her  issue,  out  of  the  State. 

In  May,  1814,  the  plaintiff,  James  Henderson,  filed  an  amended 
and  supplemental  bill,  stating  the  death  of  his  wife,  and  praying  that 
the  suit  might  be  continued  in  his  name.  The  bill  also  states  that 
Baker  and  wife  had  sold  Charlotte  and  her  increase  to  Francis  Clarke 
and  Robert  Boyce,  who  intend  removing  them  out  of  the  State,  and 
concealing  them.  It  prays  that  the  slaves  may  be  rendered  to  the 
plaintiff,  and  that  Clarke  and  Boyce  may  be  restrained  from  removing 
them.     The  court  extended  the  injunction  to  the  other  defendants. 
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The  defendants,  Baker  and  wife,  file  their  answer,  denying  the  loan, 
*and  insisting  that  certain  friends  of  the  defendant,  Hannah,  sab- 
scribed  the  sura  of  forty-three  pounds,  which  was  placed  in  the  hands 
of  Alexander  Horsburg,  to  purchase  the  slave  Charlotte  for  her. 
They  insist  on  their  title,  but  give  a  ftdl  description  of  all  the 
descendants  of  Charlotte. 

The  defendants,  Clarke  and  Boyce,  also  deny  the  right  of  the 
complainant 

In  1817,  the  plaintiff  ^ain  amended  his  bill,  and  charged  that 
Baker  and  wife  had  brought  the  deed  from  Horsburg  with  them  into 
Kentucky,  as  their  title  to  Charlotte. 

In  November,  1819,  Junius  K.  Horsburg  appeared,  by  his  attorney, 
and  leave  was  given  him  to  file  a  bill  of  revivor.  The  bill  is  filed  by 
the  said  Horsburg,  as  the  administrator  and  devisee  of  James  Hen- 
derson, and  as  the  heir  and  only  child  of  Mrs.  Henderson,  the  wife 
of  the  said  James,  and  the  former  wife  and  devisee  of  Alexander 
Horsburg, 

The  bill  recites  the  previous  proceedings  in  the  cause',  exhibits  the 
will  of  James  Henderson  and  his  letters  of  administration,  atid 
charges  the  sale  to  Boyce  and  Clarke  since  the  institution  of  this 
suit,  who  purchased  at  a  low  price,  with  the  intention  of  removing 
the  slaves  beyond  the  jurisdiction  of  the  court 

In  answer  to  this  bill.  Baker  and  wife  say  that,  in  the  year  1773, 
Thomas  Simmons  and  others,  named  in  the  answer,  contributed 
forty-three  pounds,  for  the  purpose  of  purchasing  a  negro  girl  for  the 
said  Hannah,  which  sum  was  placed  in  the  hands  of  Alexander 
Horsburg,  as  their  agent^  with  instructions  to  convey  the  said  negro 
to  the  defendants  for  their  lives,  and  to  their  children,  after 
[  *  235  ]  the  death  of  the  survivor.  They  believe  *  this  plan  was 
adopted  for  the  purpose  of  protecting  the  property  thus 
given  by  her  friends,  from  the  creditors  of  her  husband.  Under  these 
instructions,  Charlotte  was  purchased  and  delivered  to  them.  In 
the  year  1787,  after  the  defendants  had  been  in  peaceable  possession 
of  Charlotte  about  fourteen  years,  the  said  Horsburg,  without  any 
previous  communication  of  any  sort,  sent  to  them,  then  residing  in 
Halifax,  about  one  hundred  and  twenty  miles  from  Petersburg,  the 
deed,  a  copy  whereof  is  annexed  to  their  answer.  They  also  say 
that,  on  the  same  day,  the  said  Horsburg  executed  another  writing, 
obliging  himself  to  convey  Charlotte  and  her  increase,  after  the  death 
of  the  defendants,  to  their  children,  to  which  they  refer,  as  being  filed 
in  the  office  of  the  circuit  court  for  the  county  of  Garrard.  They 
also  refer  to  a  letter  written  by  the  said  Horsburg,  which  they  say 
was  given  up  to  be  filed  in  the  cause. 
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In  May,  1824,  leave  was  given  to  file  an  amended  bill,  and  the 
cause  was  sent  to  the  rules  for  further  proceedings. 

The  amended  bill  charges  that  Clarke  and  Boyce  purchased,  not 
only  pending  the  suit,  but  with  knowledge  in  fact  thereof;  that  they 
purchased  the  said  slaves  for  a  trifle,  less  than  half  their  value,  in 
consequence  of  an  agreement  to  take  upon  themm^ives  the  risk  of  the 
title. 

The  deposition  of  John  T.  Mason  states  that  the  deponent^  as 
counsel  for  the  original  plainti£[|  called  on  the  defendants.  Baker  and 
wife,  who,  after  some  time,  admitted  that  they  claim  Charlotte  and 
her  oflbpring  under  a  deed  from  Alexander  Horsburg,  which  they 
showed  him. 

It  is  a  copy  or  the  original  of  the  deed  filed  in  the  cause.  They 
also  showed  the  witness  several  other  papers  and  letters  in  relation 
to  the  subject,  and  particularly  two  letters  firom  Alexander  Horsburg, 
which  he  believes  to  be  the  same,  or  to  the  same  purport,  with  those 
filed  in  the  cause. 

The  copy  of  the  deed  of  1787,  recorded  in  the  court  for  the  town 
of  Petersburg,  is  filed,  together  with  the  will  of  Alexander  Horsburg, 
and  of  James  Henderson ;  but  neither  the  subsequent  deed,  stated  in 
the  answer  of  Baker  and  wife  to  have  been  executed  by  Alexander 
Horsburg,  for  the  purpose  of  securing  Charlotte  and  her  ofispring  to 
the  children  of  Baker  and  wife,  nor  the  letters  firom  Horsburg,  are 
found  on  the  record. 

The  last  amended  bill  was  taken  for  confessed,  and  the  cause  set 
down  for  hearing.     The  court  directed  the  bill  to  be  dismissed. 

Baker  and  wife  being  alive,  the  plaintiff  could  have  no  pretence  to 
recover  the  slaves  claimed  by  the  amended  bill,  except  under  the 
clause  of  forfeiture  for  alienation,  which  the  deed  contains. 

•  As  a  court  of  chancery  is  not  the  proper  tribunal  for  [  *  236  ] 
enforcing  forfeitures,  no  decree  for  the  purpose  of  effecting 
that  object  ought  to  have  been  made.  But  the  plaintiff  had  a  right 
to  apply  to  the  court  of  chancery  for  a  discovery,  in  order  to  enable 
him  to  proceed  at  law,  either  immediately  or  on  the  death  of  Martin 
Baker  and  his  wife ;  and  also,  for  an  injunction,  to  restrain  the  ten- 
ants for  life  from  removing  the  slaves  out  of  the  country.  The  decree 
dismissing  the  bill,  entirely  defeats  both  these  objects. 

The  bill,  therefore,  ought  not  to  have  been  dismissed,  unless  the 
plaintiff  had  failed  to  show  any  title  which  might  be  litigated  in  a 
court  of  law.  The  court  will  not,  in  this  case,  decide  upon  the  title; 
but  is  of  the  opinion  that  it  authorizes  the  plaintiff  to  come  into  a 
court  of  chancery  to  pray  for  a  discovery ;  and,  as  there  was  reason 
^o  fear  that  the  property  would  be  removed,  to  obtain  security  for  its 
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forthcoming,  if  the  title  should  be  detennined  in  his  favor.  This  bill 
was,  in  its  origin,  merely  a  bill  of  discovery,  and  quia  timet.  Before 
the  answer  was  filed,  the  original  defendants  are  alleged  to  have  sold 
the  slaves,  and,  by  that  act,  to  have  forfeited  their  life-estate.  The 
amended  bill,  therefore,  prays  a  decree  for  the  slaves  themselves. 
After  this  bill  was  filed,  the  defendants.  Baker  and  wife,  answer,  and 
make  the  discovery  with  respect  to  the  descendants  of  Charlotte. 

In  this  state  of  the  cause  the  plaintiff  dies,  and  his  administrator 
and  devisee  files  a  bill  in  the  nature  of  a  bill  of  revivor. 

After  answer  and  discovery  the  rule  is,  that  a  suit  brought  merely 
for  discovery  cannot  be  revived.  1  Mad.  217 ;  1  Dick.  133 ;  10  Ves, 
31.  Its  object  is  obtained,  and  the  plaintiff  has  no  motive  for  reviv- 
ing it.  But  such  a  bill  ought  not  to  be  dismissed.  1  Mad.  217 ;  1 
Atk.  286. 

The  court  might  properly  order  that  no  further  proceedings  be  had 
in  the  case.  Had  this  bill,  then,  been  merely  a  bill  of  discovery,  at 
the  death  of  the  original  plaintiff,  it  ought  not  to  have  been  sustained 
in  the  name  of  his  devisee,  because  the  discovery  was  made.  But 
it  had  then  become  a  bill  for  relief.  The  relief,  however,  prayed,  id 
for  a  forfeiture,  which  might  have  been  enforced  at  law.  The  present 
plaintiff  was  in  possession  of  all  the  evidence  which  was  necessary 
to  support  his  action  at  law,  and  was  not  driven  into  a  court  of 
chancery  for  the  purpose  of  obtaining  its  aid.  In  such  circumstances, 
it  was  proper  to  dismiss  the  bill,  so  far  as  it  sought  relief  on  the 
ground  of  forfeiture ;  but  it  ought  to  have  been  dismissed  without 
prejudice  to  the  legal  rights  of  the  plaintiff;  an  absolute  dismission 
may  be  considered  as  a  decree  against  the  title. 

The  decree,  therefore,  is  to  be  reversed,  and  the  cause  re- 
[  *  237  ]  manded,  *  with  directions  to  dismiss  the  bill,  so  far  as  it 
asks  relief,  without  prejudice. 

The  injunction  may  be  continued  in  the  discretion  of  the  court  till 
the  plaintiff  has  time  to  institute  a  suit  at  law. 

This  cause  came  on,  &c.,  on  consideration  whereof,  this  court  is 
of  opinion  that,  after  the  discovery  sought  by  the  original  bill  \vas 
obtained,  the  suit  ought  not  to  have  been  revived,  nor  ought  the  bill, 
in  the  nature  of  a  bill  of  revivor,  to  have  been  entertained,  because 
the  relief  sought  by  that  bill  was  solely  to  enforce  a  forfeiture,  to 
which  the  plaintiff's  title,  if  he  has  any,  is  complete  at  law.  It  was, 
therefore,  proper  to  refuse  the  relief  for  which  that  bill  prayed ;  but 
as  a  general  decree  for  a  dismission  on  the  merits  may  be  considered 
as  a  decree  against  the  title,  on  which  the  court  ought  not  to  have 
decided,  the  bill  ought  to  have  been  dismissed  without  prejudice.  It 
is  therefore  the  opinion  of  this  court  that  there  is  error  in  so  mucb 
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of  the  decree  of  the  circuit  court  as  dismissed  the  hill  of  the  plaintiff 
generally ;  and  that  the  said  decree  ought  to  be  reversed,  and  the 
cause  remanded  to  the  circuit  court,  with  directions  to  dismiss  so 
much  of  the  plaintiff's  bill  as  prays  relief  on  the  ground  of  forfeiture, 
and  to  continue  the  injunction  at  the  discretion  of  the  court 


Christian  Breithaupt  and  Henry  Shultz,  Defendants  below,  v* 
The  Bank  op  the  State  of  Georgia,  and  others. 

I  P.  238. 

The  drcait  court  has  not  jurisdiction  of  a  case  in  which  a  corporation  is  defendant,  if  the 
record  contains  no  arerment  concerning  the  citicenKhip  of  the  corporators. 

This  was  a  bill  in  equity  filed  in  the  circuit  court  of  the  United 
States  for  the  district  of  Georgia. 

The  plaintiffs  were  alleged  to  be  citizens  of  South  Carolina.  The 
Bank  of  the  State  of  Georgia  was  averred  to  be  a  body  corporate, 
but  where  created,  and  of  what  State  its  corporators  were  citizens, 
did  not  appear  on  the  record.  The  only  question  here  was  one  of 
jurisdiction. 

HlPDvffie^  for  the  plaintiffs. 

Berrien  and  Wilde^  contri. 
# 

•  By  the  Court.   This  is  not  a  case  within  the  jurisdiction  [  *  240  J 
of  the  courts  of  the  United  States.     The  record  does  not 
show  that  the  defendants  were  citizens  of  Georgia,  nor  are  there  any 
distinct  allegations  or  averments  that  the  same  was  the  fact  as  to  the 
stockholders  in  the  bank. 

This  cause  came  on,  &X5.,  on  consideration  whereof  this  court  is 
of  opinion  that,  as  the  bill  does  not  aver  that  the  corporators  of  the 
Bank  of  the  State  of  Georgia,  which  bank  is  defendant  in  the  suit, 
are  citizens  of  the  State  of  Georgia,  the  circuit  court  has  no  jurisdic- 
tion of  the  cause,  and  can  grant  no  relief.  It  is  therefore  ordered  to 
be  certified  to  the  circuit  court,  as  the  opinion  of  this  court,  that,  in 
the  present  state  of  the  pleadings,  it  not  appearing  that  the  defend- 
ants are  citizens  of  the  State  of  Georgia,  the  complainants  are  not 
entitled  to  relief  in  that  court 

16  H.  Z\4. 
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James  Findlay,  William  Lytle,  Charles  Vattirr,  Robert 
Ritchie,  and  others,  Citizens  of  Ohio,  Appellants,  v,  Thomas  S. 
Hinde,  and  Belinda,  his  wife,  Citizens  of  Kentucky,  Appellees. 

1  P.  241. 

Wh?re  the  equity  of  a  bill  rests  upon  the  loss  of  a  deed,  an  affidavit  of  its  loss  shoald  be  an- 
nexed to  the  bill  ]  but  the  want  of  it  is  only  cause  of  demurrer,  and  Ls  waived  by  answering. 

To  a  bill  for  specific  performance  of  a  contract  to  convey  land,  the  vendor  is  a  necesMiy 
party,  though  he  has  parted  with  all  title,  and  his  grantees  are  made  parties. 

IF  a  vendor  has  conveyed,  and  the  deed  is  not  lost,  but  lacks  some  legal  formality  to  pass 
the  legal  title,  the  vendee  may  have  relief  in  equity,  by  a  decree  for  specific  performance, 
against  the  vendor,  and  those  claiming  under  him  with  notice. 

The  case  is  stated  in  the  opinion  of  the  court 

Webster  and  Caswell,  for  the  appellants. 

Doddridg'e  and  Jones,  contra. 

[  *243  ]     *  Trimble,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  contest  for  lot  number  86  in  the  city  of  Cincin- 
nati. The  appellees,  who  were  complainants  in  the  court  below, 
claim  the  lot  in  right  of  the  complainant,  Belinda,  as  half-sister  and 
heir  at  law  of  Thomas  Doyle,  jun.,  only  son  of  Thomas  Doyle,  the 
elder. 

In  the  year  1795,  Abraham  Garrison  became  the  proprietor,  and 
was  seised  in  fee  of  the  lot  in  controversy.       •  . 

The  bill  charges  that  on  the  10th  of  September,  1799,  Abraham 
Gh.rrison,  being  so  seised,  sold  the  lot  to  William  and  Michael  Jones, 
brothers  and  partners  in  trade,  for  the  price  of  $250,  part  of  which 
being  paid,  the  said  Abraham  Garrison  gave  a  receipt  for  the  same, 
binding  himself  to  convey,  which  receipt  is  annexed  and  made  part 
of  the  bill ;  that  a  few  days  after  the  said  Abraham  Garrison  made 
a  deed  of  conveyance,  attested  by  two  witnesses,  to  the  Jones's,  for 
the  lot,  which  deed  has  been  lost  by  time  and  accident ;  that  on  the 
26th  of  March,  1800,  William  Jones,  in  behalf  of  the  firm  of  William 
and  Michael  Jones,  conveyed  the  lot  to  Thomas  Doyle,  jun. ;  and 
that,  although  the  intention  of  that  conveyance  was  to  pass  the  title 
of  both  partners,  and  is  in  equity  good  for  that  purpose ;  yet  as  it  did 
not  pass  the  legal  title  of  Michael  Jones,  he  has  since,  in  the  year 
1819,  for  the  purpose  of  confirming  the  title  of  the  complainants, 
made  a  deed  of  confirmation  to  the  complainant,  Thomas  S.  Hinde. 

Various  other  matters  are  stated  in  the  bill,  as  strengthening  and 
confirming  the  equitable  right  of  the  complainants,  in  right  of  tie 
«aid  Belinda,  as  heir  at  law  of  Thomas  Doyle,  jun. 
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The  bill  charges  that  the  defendants  have  fraudulently,  and  with 
notice  of  the  claim  of  Thomas  Doyle,  Jan.,  and  of  the  complainants, 
subsequently  obtained  conveyances  of  the  legal  title  from  and  under 
Abraham  Garrison,  and  seeks  discovery  and  relief. 

The  defendants,  James  Findlay,  William  Lytic,  Charles  Vattier, 
and  Robert  Ritchie,  answered ;  and  the  bill  was  taken  as  confessed, 
against  the  other  defendants,  for  want  of  answer. 

The  answer  put  in  issue,  generally,  the  allegations  of  the  bill,  and 
the  title  of  the  complainants ;  but  it  is  not  at  present  necessary  to 
say  w^hether  they  do  or  do  not  sufficiently  deny  notice. 

It  appears  from  the  answers  and  title  deeds  filed  in  the  cause  that 
aU  the  defendants,  as  well  those  who  have  not  answered 
as  those  who  have,  are  interested  in  defending  the  title  *  of   [  *  244  ] 
the  lot,  they  standing  in  relation  to  each  other  as  vendors, 
warrantees,  and  vendees. 

At  the  hearing  of  the  cause  in  the  circuit  court,  the  defendants, 
Vattier  and  Ritchie,  were  decreed  to  convey  to  the  complainants ;  and 
costs  were  decreed  against  all  the  defendants  ;  and  all  of  the  defend- 
ants have  joined  in  the  appeal  to  this  court. 

The  appellants  contend  that  the  decree  is  erroneous,  upon  several 
grounds,  which  have  been  very  elaborately  argued  at  the  bar.  Among 
these,  two  preliminary  objections  have  been  raised  to  the  reguleirity 
of  the  proceedings  and  decree ;  and  if  either  of  them  be  sustained,  it 
will  be  unnecessary  to  consider  the  more  important  objections  made 
to  the  decree,  upon  the  merits  of  the  conflicting  claims  of  the  parties. 

The  first  preliminary  objection  is,  that  no  affidavit  of  the  loss  of 
the  deed  from  Grarrison  to  the  Jones's,  "  by  time  and  accident,*'  as 
charged  in  the  bill,  was  made  and  annexed  to  the  bill. 

In  support  of  this  objection  the  counsel  for  the  appellants  have 
cited  numerous  authorities  to  prove  that  when  the  loss  of  a  deed  or 
other  instrument  is  made,  the  ground  for  coming  into  a  court  of  equity 
for  discovery  and  relief,  an  affidavit  of  its  loss  must  be  made  and  an- 
nexed to  the  bill,  and  that  the  absence  of  such  affidavit  is  good  cause 
of  demurrer  to  the  bill.  But  no  case  has  been  cited,  and  none  is 
recollected,  in  which  it  has  been  decided  that,  although  the  party 
charged  failed  to  demur  for  that  cause,  but  answered  over  to  the  bill, 
or  permitted  it  to  be  taken  for  confessed,  by  default  against  him,  yet 
the  absence  of  the  affidavit  is  sufficient  cause  for  a  reversal  of  the 
decree. 

If  such  a  decided  case  were  shown,  we  should  exceedingly  doubt 
its  reason  and  authority. 

The  objection  appears  to  us  to  be  of  that  character  which  ought  to 
be  made  at  the  earliest  practicable  stage  of  the  cause ;  and  if  not 
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then  made  should  be  considered  as  waived.  Upon  the  face  of  the 
bill  there  is  an  apparent  jurisdiction,  and  the  use  of  the  affidavit  is 
only  to  show,  primd  facie^  the  truth  of  the  matter. 

It  is  not  like  the  cases  in  which  there  is  an  apparent  want  of  equity 
on  the  face  of  the  bills,  admitting  all  the  facts  stated  to  be  true ;  nor 
like  the  case  in  which  it  is  apparent  on  the  face  of  the  bill  that  a 
court  of  equity  could  have  no  jurisdiction  of  the  matters  charged. 
In  such  cases,  although  a  demurrer  will  be  to  the  bill,  yet  none  is 
necessary,  inasmuch  as  there  is  either  an  absolute  want  of  equity  or 
of  jurisdiction. 

We  think  the  supposed  former  existence  and  loss  of  the  deed  from 
Garrison  to  the  Jones's  was  not  the  only  ground  for  appeal- 
[  •  245  ]  ing  *  to  a  court  of  equity  for  relief.  K  the  deed,  as  stated 
in  the  bill,  were  produced,  it,  in  consequence  of  not  being 
proved,  or  acknowledged  and  recorded,  would  be  insufficient  as  a 
legal  title  against  subsequent  purchasers  without  notice.  The  com- 
plainants had  a  right  to  a  discovery,  upon  the  ground  of  notice, 
against  the  defendants;  and  if  notice  should  be  brought  home  to 
them,  the  complainants  had  a  right  to  relief  by  a  decree  quieting  the 
title,  ^ 

Again :  if  the  complainants  should  fail,  as  we  think  they  have 
failed,  to  prove  by  competent  and  satisfactory  evidence  the  former 
existence,  execution,  and  contents  of  a  formal  deed  of  conveyance, 
sufficient  to  pass  the  legal  title,  we  perceive  no  reason  why  they 
might  not  rely  upon  the  executory  contract  contained  in  the  receipt ; 
and  in  this  latter  view  of  the  case  the  jurisdiction  of  the  court  of 
equity  is  unquestionable ;  and  a  general  demurrer  to  the  whole  bill 
for  want  of  an  affidavit  would  not  be  sustainable.  At  most,  a  de- 
murrer to  only  so  much  of  the  bill  as  stated  and  relied  on  the  deed, 
could  have  been  maintained  for  want  of  an  affidavit  of  its  loss. 

The  second  preliminary  objection  to  the  .proceedings  and  decree  is 
the  want  of  proper  parties. 

It  has  been  argued  for  the  appellants  that  Abraham  Garrison  was 
a  necessary  party ;  and  that,  as  the  complainants  claim  through  him 
by  an  executory  contract,  he  ought  to  have  been  before  the  court  be- 
fore any  decree  could  be  made  against  the  defendants,  who  also 
claim  through  and  under  him  by  a  subsequent  conveyance  of  the 
legal  title. 

The  counsel  for  the  appellees  endeavored  to  overcome  this  objec- 
tion, by  arguing  that  the  deed  from  Garrison  to  the  Jones's  conveyed 
the  title  from  him  to  them ;  that  the  contract  was,  therefore,  not  ex- 
ecutory, but  executed  between  Grarrison  and  the  Jones's ;  and  further, 
if  it  were  not  so,  that  there  was  no  necessity  for  bringing  OarrisoD 
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before  the  court,  he  having  conveyed  away  the  legal  title  to  the  ap- 
pellants, and  that,  therefore,  no  decree  could  be  made  against  him. 

We  have  already  said  the  evidence  in  the  cause  does  not  establish 
a  formally  executed  conveyance  from  Grairison  to  the  Jones's,  suffi- 
cient to  convey  the  legal  title ;  and  that  the  complainants  are,  there- 
fore, driven  to  rest  their  case  upon  the  executory  contract  contained 
in  the  receipt. 

Under  this  aspect  of  the  case,  was  it  necessary  to  make  Grarrison 
a  party  to  enable  the  court  to  pronounce  a  decree  between  the  parties 
really  before  the  court  ? 

In  the  case  of  Symmes  v.  Guthrie,  9  C.  26,  this  court  declared  the 
general  rule  to  be,  that  "regularly,  the  claimants  who  have  an  equit* 
able  title  ought  to  make  those  whose  title  they  assert,  as 
well  as  the  person  for  whom  they  claim  a  *  conveyance,  [  *  246  ] 
parties  to  the  suit."     "  And  that,  for  omitting  to  do  so,  an 
original  bill  may  be  dismissed." 

In  the  case  of  Mallon  and  others,  v.  Hinde,  12  W.  193,  196,  the 
complainants  claimed  a  survey  in  the  military  district  in  Ohio,  by 
virtue  of  certain  executory  contracts  with  Ellas  'Langham,  and  the 
heirs  of  Sarah  Beard,  and  sought,  by  their  bill  against  Hinde,  to  ob- 
tain a  conveyance  from  him  of  the  legal  title,  which,  it  was  alleged, 
he  had  fraudulently  obtained,  with  notice  of  the  complainants'  prior 
equity.  Langham  and  the  heirs  of  Sarah  Beard  were  not  made  de- 
fendants, and  for  that  cause  the  decree  was  reversed.  There  is  no 
distinction  in  principle  between  that  case  and  this.  In  that  case  this 
court,  in  delivering  its  opinion,  holds  the  following  language :  "  For 
the  appellees  it  is  insisted  the  proper  parties  are  not  before  the  court, 
so  as  to  enable  the  court  to  decree  upon  the  merits  of  conflicting 
claims.  And  we  are  all  of  that  opinion."  "  The  complainants  can 
derive  no  claim  in  equity  to  the  survey,  under  or  through  Langham's 
executory  contract  with  the  Beards,  unless  these  contracts  be  such  as 
ought  to  be  decreed  against  them  specifically  by  a  court  of  equify." 
"  How  can  a  court  of  equity  decide  that  these  contracts  ought  to  be 
specifically  decreed,  without  iiearing  the  parties  to  them  ?  Such  a 
proceeding  would  be  contrary  to  the  rules  which  govern  courts  of 
equity,  and  against  the  principles  of  natural  justice." 

This  reasoning  applies  mth  equal  force  to  the  case  at  bar.  Here, 
however  perfect  all  the  other  links  may  be  in  the  chain  of  the  com- 
plainant, Belinda's,  equitable  title  to  the  lot  in  contest,  she  can  have 
no  claim  to  it  in  equity,  but  through  and  under  the  executory  contract 
of  (garrison  with  the  Jones's.  Grarrison  has  a  right  to  contest  the 
equitable  obligation  of  that  contract.  No  decree  can  be  made  for  the 
domplainants  without  first  deciding  that  the  contract  of  Garrison 
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ought  to  be  specifically  decreed.  He  might  insist  the  purchase^ 
money  had  not  been  paid,  or  make  various  other  defences.  It  is  not 
true  that,  if  he  were  made  a  party,  no  decree  could  be  made  against 
him.  It  might  not  be  necessary  to  require  him  to  do  any  act ;  but  it 
would  be  indispensable  to  decide  against  him  the  validity  of  his  ob- 
ligation to  convey,  and  overrule  such  defence  as  he  might  make ;  and 
if  the  purchase-money  had  not  been  paid,  to  provide  by  the  decree 
for  its  payment,  before  any  decree  could  be  made  against  the  defend- 
ants holding  the  legal  title.  We  are  all  of  opinion  that  upon  this 
second  preliminary  objection,  the  decree  of  the  circuit  court  must  be 
reversed. 

A  question  of  some  difficulty  presents  itself  as  to  the  extent  of  the 

reversal  The  decree  of  the  circuit  court  directs  the  defend- 
f  *247  ]    ants,  Ritchie  and  Vattier,  to  convey  certain  portions  'of 

the  lot  of  ground,  and  awards  costs  generally  against  all  the 
defendants.  There  is  no  doubt  the  defendants,  against  whom  there 
is  only  a  decree  for  costs,  could  not  appeal  alone  from  the  decree  of 
costs.  But  the  defendants  below  have  all  appealed  together,  and  al- 
though some  of  thbm  hold  the  legal  title  to  the  lot,  yet  they  all  have 
an  interest  in  defending  the  title,  standing  as  they  do  in  the  relation 
of  vendors,  and  warrantees,  and  vendees.  Under  these  circumstances 
we  think  the  reversal  should  be  general,  as  to  all  of  the  appellants,  and 
the  whole  case  opened.  And  we  are  the  more  inclined  to  adopt  this 
course,  because  so  numerous  and  so  great  have  been  the  irregularities 
in  conducting  the  cause  in  the  court  below,  from  its  commencement 
to  its  termination,  by  decree,  that  it  seems  impracticable  that  justice 
be  done  between  the  parties  without  sending  the  cause  back  as  to  all 
the  parties,  with  directions  that  the  complainants  have  leave,  if  asked 
by  them,  to  amend  their  bill,  and  make  the  proper  parties ;  and  to 
proceed  de  novo  in  the  cause,  from  filing  such  amended  biU. 

This  cause  came  on,  &c.,  on  consideration  whereof  it  is  the  opin- 
ioii  of  this  court  that  there  is  error  in  the  proceedings  and  decree  of 
said  circuit  court,  in  this,  that  Abraham  Garrison  ought  to  have  been 
made  a  party,  but  was  not,  before  a  decree  was  made  between  the 
parties  in  the  cause.  Whereupon  it  is  adjudged,  decreed,  and 
ordered,  that  the  decree  of  said  circuit  court  for  the  district  of  Ohio, 
in  this  cause  be  and  the  same  is  hereby  wholly  reversed,  annulled, 
and  set  aside.  And  it  is  further  ordered,  that  the  cause  be  remanded 
to  the  court  from  whence  it  came,  with  instructions  to  permit  the 
complainants,  upon  application  for  that  purpose,  to  amend  their  bill, 
and  to  make  proper  parties,  and  to  proceed  de  novo  in  the  cause,  from 
the  filing  of  such  amended  bill,  as  law  and  equity  may  require. 
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Old  Grant,  on  the  Demise  of  Samuel  Meredith,  Plaintiff  in  Error, 
V.  John  M'E^e,  for  the  Use  of  the  Bank  of  the  Commonweath  of 
Kentacky. 

1  P.  248. 

Where  a  recovery  of  a  tract  of  land  was  had,  in  an  action  of  ejectment,  and  a  writ  of  restitu- 
tioQ  waa  awarded  of  a  small  portion  thereof,  of  less  valae  than  $2,000,  this  conrt  has  not  ja- 
riadiction  of  a  writ  of  error  which  hrings  ap  only  the  proceedings  touching  such  restitution. 

WicKLiFFE  moved  to  dismiss. 

JMarshall,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  court  of  the  United 
States  for  the  seventh  circuit,  anfd  the  district  of  Kentucky,  awarding 
restitution  of  lot  No.  1D8,  in  the  town  of  Falmouth,  to  the  defendants 
in  error,  who  had  been  turned  out  of  possession  by  virtue  of  a  writ 
of  habere  facias  possessionem^  issued  on  a  judgment  in  ejectment  in 
favor  of  the  plaintiff  in  error. 

Pl-evious  to  the  institution  of  the  suit,  the  town  of  Falmouth  had 
been  laid  out  in  pursuance  of  an  act  of  assembly,  and  lot  No.  108 
had  been  sold  and  conveyed  to  George  Hendricks.  The  law  estab- 
lishing the  town  of  Falmouth,  directed  that  the  lots  should  be  sold, 
subject  to  the  condition  of  making  certain  improvements  thereon, 
within  seven  years ;  on  failure  to  do  which,  the  trustees  are  empow- 
ered to  enter  on  any  lot  not  improved,  and  sell  it  again.  These 
improvements  were  not  made  on  lot  No.  108. 

The  defendant  in  error  moves  to  quash  the 'writ  of  error,  because  the 
matter  in  controversy  is  not  of  the  value  of  $2,000.  The  motion  is 
resisted,  because  the  whole  property  which  was  recovered  in  the  eject- 
ment may  be  considered  as  involved  in  this  motion ;  since  each  tenant 
may  move  separately  for  an  award  of  restitution,  on  the  supposition 
that  the  regularity  of  the  proceedings,  under  the  law  by  which 
the  town  was  *  established  and  the  lots  sold,  may  be  exam-  [  *  249  ] 
ined.  On  this  motion,  the  plaintiff  in  error  has  brought  that 
subject  into  view,  and  has  discussed  it  fiilly.  But  the  court  is  of 
opinion  that  the  question  of  title  cannot  be  considered  on  this  writ 
of  error.  The  town  of  Falmouth  was  separated  from  the  tract  out  of 
which  it  was  taken,  and  this  lot  was  sold  before  the  suit  was  insti- 
tuted ;  neither  the  trustees  of  the  town  nor  the  proprietors  of  the  lot 
were  parties  to  that  ejectment  The  motion  to  award  restitution, 
therefore,  involved  nothing  further  than  the  lot  to  which  the  party 
prayed  to  be  restored ;  and  as  that  is  not  of  the  value  of  $2,000,  the 
court  has  no  jurisdiction.     The  writ  of  error  is  to  be  dismissed. 

Writ  of  error  dismissed  for  want  of  jurisdiction,  it  not  appearing 
that  the  value  of  the  premises  in  this  suit  is  $2,000. 

47* 


558         SUPREME   COURT  OF  THE   UNITED  STATES. 


Konig  V.  Bayard.    1  P. 


William  Komo,  who  is  an  Alien,  Plaintiff  below,  v.  William  Bay- 
ard, William  Batard,  Jr.,  Robert  Batard,  and  Jacob  Lb  Rot, 
Citizens  of  the  State  of  New  York, 

1  P.  250. 

An  acceptor,  supra  protest,  for  the  honor  of  the  indoner,  maj,  on  payment  of  the  bill^reoorer 
of  the  indorser,  though  he  accepted  at  the  instance  of  the  drawee,  and  as  his  agent,  pro- 
yided  the  indorser  is  not  damnified  by  this  indirect  mode  of  proceeding  on  the  part  of  the 
drawee. 

The  case  is  stated  in  the  opinion  of  the  court. 

Webster  and  Ebffma/n^  for  the  pla|ntif&. 

D.  B.  Ogden  and  OcJdey^  contr^ 

Marshall,  C.  J.,  delivered  the  opinion  of  the  conrt 
[  •  261  ]  •  This  suit  was  brought  in  the  court  of  the  United  States 
for  the  second  circuit  and  district  of  New  York,  on  a  bill  of 
exchange,  drawn  by  John  C.  Delprat,  of  Baltimore,  on  Messrs.  N.  and 
J.  and  R.  Van  Staphorst,  of  Amsterdam,  in  favor  of  Le  Roy,  Bayard, 
and  Ck).,  of  New  York,  and  indorsed  by  them.  The  bill  was  regu- 
larly presented  and  protested,  after  which  it  was  accepted  and  paid 
by  the  plaintiff,  for  the  honor  of  the  defendants.  The  jury  found  a 
verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  court,  on  a  case 
stated  by  the  parties.  The  judges  of  the  circuit  court  were  divided 
in  opinion  on  the  following  points :  — 

1.  Whether  the  letters  offered  in  evidence  by  the  defendants,  and 
objected  to,  ought  to  have  been  admitted.  j 

2.  Whether  the  plaintiff  had  a  right,  under  the  circumstanoes,  to 
accept  and  pay  the  bill  in  question,  under  protest,  for  the  honor  of  the 
defendants,  and  is  entitied  to  recover  the  amount,  with  charges  and 
interest 

The  first  question  is  understood  to  be  waived.  It  is  a  question 
which  was  decided  by  the  court  at  the  trial,  and  could  not  arise  after 
verdict,  unless  a  motion  had  been  made  for  a  new  triaL 

The  second  requires  an  examination  of  the  case  stated  by  coonseL 
The  bill  was  transmitted  by  Le  Roy,  Bayard,  and  CJo.,  to  Messrs. 
Rougemont  and  Behrends,  of  London,  to  have  it  presented  for  accept- 
ance, who  inclosed  it  to  the  plaintiff  in  a  letter,  from  which  the  fol- 
lowing is  an  extract :  "  We  beg  you  to  have  the  inclosed  accepted; 
Ist,  of  fl.  21,500,  60  days,  on  N.  and  J.  and  R.  Van  Staphorst,  and 
hold  the  same  to  the  disposal  of  2d,  3d,  and  4th.  You  will  oblige 
me  by  mentioning  the  day  of  acceptance,  and  in  case  of  refiisal,  you 
will  have  the  bill  protested" 
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The  plaintiflF  gave  immediate  notice  of  the  dishonor  of  the  bill,  and 
of  their  intervention  for  the  honor  of  the  defendants. 

Messrs.  N.  and  J.  and  B.  Van  Staphorst  addressed  a  letter  to  the 
defendants,  dated  the  26th  of  November,  1822,  giving  notice 
that  the  bill  was  dishonored,  the  drawer  having  no  right  •to  [  *  262  ] 
draw^,  and  that  they  were  advised  by  counsel  not  to  inter- 
pose in  their  own  names  for  the  honor  of  the  defendants.  The  letter 
adds :  "  In  this  predicament,  we  applied  to  our  firiends,  William 
Konig  and  Co.,  who  had  the  said  bill  in  hand,  informed  them  of  the 
whole  case,  and  requested  these  gentlemen,  under  our  guarantee,  to 
intervene  on  behalf  of  your  signature,  with  acceptance  and  payment 
of  the  above  bill ;  which  favor  these  gentlemen  have  not  refused  to 
us  ;  so  that,  without  our  prejudice,  and  completely  without  yours,  we 
have  duly  protected  your  interest." 

The  defendants  also  gave  in  evidence  a  letter  from  the  plaintiff, 
stating  that  he  had  intervened,  at  the  ]:equest  of  N.  and  J.  and  R. 
Van  Staphorst,  and  under  their  guarantee ;  but  that  they  required 
him  to  proceed  against  the  defendants,  as  preliminary  to  the  perform- 
ance of  that  guarantee. 

It  was  admitted  that  the  bill  was  drawn  by  J.  C.  Delprat,  on  his 
own  account,  and  not  on  any  shipment  for  a  debt  due  from  him  to 
the  defendants,  for  advances  previously  made  to  him ;  and  that  he 
had  given  to  the  defendants  an  order  on  N.  and  J.  and  R.  Van 
Staphorst,  for  all  balances  due  from  them  to  him. 

It  is  not  alleged  that  the  drawees  had  any  fiinds  of  the  drawer  in 
their  hands. 

The  plaintiff  in  this  case  must  be  considered  as  the  agent  of  N.  and 
J.  and  R.  Van  Staphorst,  and  as  having  paid  the  bill  at  their  instance. 
All  parties  concur  in  stating  this  fact  The  Van  Staphorsts  adopted 
this  circuitous  course,  instead  of  interposing  directly  in  their  own 
names,  under  the  advice  of  counsel.  They,  however,  immediately 
stated  the  transaction  in  its  genuine  colors,  to  the  defendants.  It  is 
impossible  to  doubt  that  a  person  may  thus  intervene,  through  an 
agent,  if  it  be  his  will  to  do  so.  The  suspicion  which  might  be  ex- 
cited by  proceeding,  unnecessarily,  in  this  circuitous  manner,  cannot 
affect  a  transaction,  which  was  immediately  communicated,  with  all 
its  circumstances,  to  the  persons  in  whose  behalf  the  intervention  had 
been  made ;  unless  those  persons  were  exposed  to  some  inconven- 
ience, to  which  they  would  not  have  been  exposed  had  the  inter- 
position been  direct.  This  is  not  the  case  in  the  present  instance, 
since  it  cannot  be  doubted  that  the  defendants  might  have  availed 
themselves  of  every  defence  in  this  action  of  which  they  could  have 
availed  themselves  had  N.  and  J.  and  R.  Van  Staphorst  been  plain- 
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tifis.  The  case  shows  plainly  that  the  bill  was  not  drawn  on  funds, 
and  that  the  drawees  were  not  bound  to  accept  or  pay  it.  No  reason, 
therefore,  can  be  assigned  why  the  person  who  has  made  himself  the 
holder  of  the  bill,  by  accepting  and  paying  it  under  protest,  should 
not  recover  its  amount  from  the  drawer  and  indorsers. 

[  •  263  ]  *  This  cause  came  on  to  be  heard  on  a  certificate  of  divis- 
ion of  opinion  of  the  judges  of  the  circuit  court  of  the  Unit- 
ed States  for  the  southern  district  of  New  York,  and  on  the  points  on 
which  the  said  judges  were  divided  in  opinion,  and  was  argued  by 
counsel ;  on  consideration  whereof  this  court  is  of  opinion  that  the 
plaintiff  had  a  right,  under  the  circumstances,  to  accept  and  pay  the 
bill  in  question,  under  protest,  for  the  honor  of  the  defendants,  and 
is  entitled  to  recover  the  amount,  with  charges  and  interest ;  which 
is  ordered  to  be  certified  to  the  said  circuit  court. 


Gerrit  Schimmelpennich  and  Jan  Adrian  Toe  Lear,  who  are 
Aliens,  r.  William  Bayard,  William  Bayard,  Jun.,  Robert 
Bayard,  and  Jacob  Le  Roy,  Citizens  of  the  State  of  New  York. 

1  P.  264. 

The  case  of  Cooledge  et  al.  v.  Pajson,  (2  tV.  66,)  reviewed,  and  the  rule  confirmed,  that  a 
pr6mise  to  accept,  to  amount  to  an  acceptance,  can  be  by  a  letter  written  within  a  reason- 
able time  before  or  after  the  date  of  the  bill,  describing  it  in  terms  not  to  be  mistaicen, 
promising  to  accept  it,  and  shown  to  the  person  who  afterwards  takes  the  bill  on  the 
credit  of  the  letter. 

If  drawees  were  bound  in  good  faith  to  accept,  they  cannot  assume  the  position  of  aecepton 
tupra  protest,  for  the  honor  of  an  indorser. 

Where  an  agent  was  authorized  to  make  advances  on  consignments  to  the  extent  of  two 
thirds  the  invoice  price,  and  draw  on  his  principal  therefor,  it  was  held  that  the  authority 
did  not  extend  to  consignments  made  by  himself. 

Though  one  dealing  with  an  agent  is  generally  bound  to  know  the  extent  of  his  powers,  yet 
if  the  principal  has  by  his  acts  or  declarations  authorized  a  third  person  to  believe  that 
the  agent  has  power  to  draw,  and  such  third  person  has  taken  the  agent's  bills,  the  princi- 
pal cannot  accept  them  for  the  honor  of  such  third  person. 

If  a  drawee  has  been  in  the  habit  of  receiving  consignments  from  the  drawer,  and  has  an 
open  account  with  him,  he  is  not  bound  to  accept  a  bill,  though  in  fact  drawn  against  a 
particular  shipment,  if  the  letter  of  advice  merely  directed  him  to  charge  the  bill  in 
account,  and  the  state  of  the  account  was  such  that  the  drawee  had  no  funds  of  the 
drawer. 

The  case  is  stated  in  the  opinion  of  the  court 

Ogden  and  Oakley^  for  the  plaintiffs. 

Webster  and  Hoffman^  contra. 

[  •  274  ]       *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

This  action  was  brought  on  nine  bills  of  exchange,  drawn 
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by  John  C.  Delprat,  on  the  plaintififsi  and  indorsed  by  the  defendants, 
a  list  of  which  follows : — 


imoi 

re,  May  23, 1822, 

^500 

favor  of  J.  P.  Kraft 

u 

u    27     « 

200 

favor  of  defendants. 

u 

u      u        u 

300 

« 

a 

u      u        u 

500 

a 

u 

June  12     " 

1,000 

« 

u 

"    18     " 

300 

u 

u 

July  31     « 

1,000 

it 

a 

U         U           ii 

fr.  10,000 

a 

u 

u      u        ii 

6,000 

ii 

These  bills  were  regularly  protested  for  non-acceptance  and  non- 
payment ;  but  were  accepted  and  paid,  supra  protest,  by  the  drawees, 
for  the  honor  of  the  defendants  the  indorsers.  The  jury  found  a 
verdict  for  the  plaintiffs,  subject  to  the  opinion  of  the  court,  on  a  case 
stated.  The  judges  were  divided  in  opinion  on  the  following  points, 
which  have  been  certified  to  this  court 

1.  "Whether  the  authority  to  John  C.  Delprat  to  draw  on  the 
plaintiffs,  did  or  did  not  amount  to  an  acceptance  of  the  bills. 

2.  Whether  the  bills  paid  by  the  plaintiffs,  supra  protest,  for  the 
honor  of  the  defendants,  were  drawn  and  negotiated  in  conform- 
ity to  the  authority  and  instructions  of  the  plaintiffs  to  J.  C.  Del- 
prat 

3.  Whether  the  plaintiffs  were  bound  to  accept  and  pay  the  bills 
in  question,  and  whether  the  same  having  been  paid  by  the  plain- 
tiffs, supra  protest,  for  the  honor  of  the  defendants,  the  plaintiffs  are 
entitled  to  recover  the  amount  of  the  defendants. 

4.  Whether  J.  C.  Delprat  was  a  competent  witness. 

6.  Whether  the  letter  offered  by  the  plaintiffs  in  evidence,  and 
rejected,  ought  to  have  been  admitted. 

6.  Whether  the  plaintiffs  are  entitled  to  a  judgment  on  the  verdict 
of  the  jury. 

These  questions  require  an  examination  of  the  relations  which 
existed  between  the  drawer  of  these  bills  and  the  drawees. 

On  the  11th  January,  1818,  the  plaintiffs  entered  into  a  contract 
with  John  C.  Delprat,  of  which  the  following  is  a  copy. 

The  undersigned,  N.  and  J.  and  R.  Van  Staphorst,  merchants  in 
this  city,  and  John  C.  Delprat,  of  Philadelphia,  present  the 
•  last,  choosing  for  the  present  act  his  domicUium  citandi  et  [  *  275  J 
exequendiy  at  the  office  of  the  youngest  notary  h^e,  have 


562         SUPREME   COURT  OF  THE   UNITED    STATES. 


Schimmelpennich  v.  Bayard.    1  P. 


entered  with  one  another  into  the  following  arrangement  and  stipo- 
lalions: — 

Article  L  The  second  undersigned  (namely,  J.  C.  Delprat)  shall, 
to  the  benefit  of  the  first  undersigned  (N.  and  J.  and  R.  V.  S.) 
manage  in  the  United  States  of  America,  the  mercantile  interest 
of  said  first  undersigned,  consisting  chiefly  in  the  forming  of  new 
M>lLd  connections,  and  procuring  of  consignments ;  and  shall  further 
perform  everything  the  first  undersigned  will  appoint  him  to  do  as 
their  agent 

Art,  IL  The  second  undersigned  binds  himself  to  procure  to  no 
person  or  persons  in  this  kingdom  any  consignments  or  commissiooB 
from  himself  or  any  other,  except  to  the  first  undersigned ;  but  on 
the  contrary,  to  use  his  utmost  exertions  towards  the  benefit  of  the 
mercantile  house  of  the  first  undersigned,  they  being  willing  on  their 
side  to  facilitate  all  such  commercial  operations  as  might  benefit  the 
second  undersigned  without  their  prejudice. 

Art.  IIL  The  first  undersigned  allows  to  the  second  undersigned 
the  faculty  to  value  on  them  direct,  or  payable  in  London,  at  no 
shorter  date  than  sixty  days'  sight,  for  such  moneys  as  the  second 
undersigned  shall  employ  to  make  advances  on  whole  or  part  of 
cargoes  of  current  articles,  namely,  to  the  amount  of  two  thirds  of 
the  invoice  price  of  articles  laden  in  chartered  vessels,  and  of  three 
fourths  in  vessels  owning  to  the  shippers,  and  likewise  consigned  to 
the  first  undersigned ;  it  being  left  to  the  knowledge  and  prudence 
of  the  second  undersigned  to  judge  of  the  invoice  price  of  the  afore- 
mentioned goods ;  and  it  being  understood  that  the  second  unde^ 
signed,  at  the  same  time  that  he  gives  advice  of  his  drafts  furnished 
in  the  above  manner,  shall  inclose  and  forward,  or  cause  to  be 
inclosed  and  forwarded,  to  the  first  undersigned,  the  bill  of  lading 
and  invoice  of  the  goods  on  which  the  above-mentioned  advances 
might  have  been  made ;  and  shall  cause  the  above  goods  to  be  duly 
insured  in  America  to  that  effect,  that  the  policy  of  said  insurance 
be  delivered  up,  duly  indorsed,  to  the  second  undersigned,  and  rests 
with  him  until  the  end  of  the  expedition.  It  being  further  a  fixed 
rule  that  the  first  undersigned  must  never  come  in  the  predicament 
of  having  made  any  advances  on  cargoes  or  part  of  cargoes  which 
are  not  duly  insured  in  America. 

The  first  undersigned  further  oblige  themselves  to  open  a  credit  of 
$40,000,  say  forty  thousand  dollars,  with  Messrs.  Le  Roy,  Bayard, 
and  Co.,  New  York,  to  be  made  use  of  by  the  second  undersigned, 
in  case  any  advances  are  required  on  consignments  to  be 
[  •  276  ]  made  to  the  said  first  undersigned,  that  credit  to  be  •  re- 
newed every  time  by  the  said  first  undersigned,  after  the 
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arrivement  of  the  consigned  goods  shall  have  been  duly  advised  by 
thenL 

If,  however,  against  all  probability,  it  happened  that  the  multi- 
plicity of  consignments  rendered  it  desirable  to  the  first  undersigned 
to  stop  for  a  while  further  consignments,  then  the  said  first  under- 
signed retain  the  faculty  to  prescribe  to  the  second  undersigned  such 
limits  and  orders  as  they  shall  find  proper,  according  to  circum- 
stances, which  orders  and  limits  the  second  undersigned  shall  be 
obliged  to  follow. 

Art.  IV.  As  sometimes  an  opportunity  might  offer  to  procure  a 
good  consignment  to  the  first  undersigned,  on  condition  of  their 
taking  an  interest  in  that  expedition,  they  authorize  the  second  un- 
dersigned to  make  use  likewise  of  the  above-mentioned  credit  of 
$40,000  to  interest  the  first  undersigned ;  in  such  expeditions  for  a 
proportion  not  larger  than  one  fourth,  with  this  restriction,  that  said 
proportion  must  never  exceed  the  amoimt  of  $10,000,  say  ten  thou- 
sand dollars.  The  choice  of  the  articles  to  be  shipped  to  the  first 
undersigned  on  their  own  account,  being  left  to  the  commercial 
knowledge  of  the  second  undersigned.  This  authorization  will  be 
considered  as  renewed  after  the  termination  of  each  expedition, 
namely,  after  that  termination  shall  have  been  duly  advised  to  the 
second  undersigned  by  the  first  undersigned. 

Aht.  V.  That  the  first  undersigned,  in  consideration  of  the  ser- 
vices to  be  rendered  by  the  second  undersigned,  shall  grant  to  the 
second  undersigned  one-third  of  the  amount  of  the  two  per  cent, 
commission,  to  be  earned  by  the  first  undersigned  on  the  consign- 
ments to  be  procured,  and  further,  one  per  cent,  from  the  purchase  of 
such  goods  which  might  be  shipped  for  the  account  of  the  first 
xmdersigned,  as  is  more  amply  specified  in  article  4 ;  it  is  to  be  un- 
derstood that  then  no  benefit  arises  from  the  third  of  the  two  per 
cent,  commission  of  those  goods ;  and  finally,  that  the  second  under- 
signed is  promised  an  allowance  iSr  travelling  and  other  expenses 
the  sum  of  $2,000,  say  two  thousand  dollars,  per  annum,  to  com- 
mence with  the  1st  of  February  1818.  • 

Art.  VL  These  arrangements  shall  last  for  the  term  of  two  con- 
secutive years,  and  thus  end  with  the  last  day  of  January,  1820.  It 
being  understood  that  (in  case  of  no  denunciation  to  the  contrary, 
made  by  any  of  the  parties  aforesaid,)  this  contract  will  be  continued 
from  year  to  year,  but  that,  in  case  one  of  the  parties  should  desire 
the  annullation  of  the  present  contract,  said  party  shall  be  obliged  to 
signify  his  intention  to  the  other  party  four  months  before  the  expi- 
ration thereof. 

Art.  VIL  Ultimately,  it  has  been  stipulated  that  in  the  unhoped 
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for  and  wholly  unexpected  case  of  any  differences  taking  place 
between  the  undersigned,  respecting  the  fulfilment  of  any 
(  •  277  J  *  of  the  articles  above  mentioned,  those  disputes  or  differ- 
ences shall  be  entirely  adjusted  and  decided  by  the  decision 
of  two  arbiters,  to  be  chosen  in  the  city  of  Amsterdam,  one  by  each 
party ;  who,  in  case  of  difference  of  opinion  between  them,  shall  have 
the  faculty  of  appointing  a  third  or  super  arbiter,  which  arbiters  then 
must  decide  and  finally  terminate  all  such  differences ;  both  parties 
renunciating  to  all  law  measure  and  impediments,  and  especially  to 
the  faculty  of  laying  any  arrests  or  hindrance  on  moneys,  goods,  or 
possessions,  belonging  to  any  one  of  the  parties  undersigned ;  all  such 
aforesaid  measures  to  be  considered  now  and  then  as  null,  void,  and 
of  no  effect  whatsoever  J  the  consequences  thereof  to  be  suffered  by 
the  party  which  might  have  made  use  of  the  aforesaid  measures. 
Of  the  present  act  have  been  made  two  copies,  &a 

Amsterdam^  llth  January^  1818. 
(Signed)  N.  and  J.  and  R.  Van  Staphorst. 

John  C.  Del  prat. 

A  copy  of  this  contract  was  transmitted  by  the  plaintiffs  to  the 
defendants,  in  a  letter  dated  the  21st  of  the  same  month,  a  copy  of 
which  follows:. — 

Messrs.  Le  Roy,  Bayard,  and  Co.,  New  York,  (confidential.) 

Amsterdam^  21st  Janunry^  1818. 
Gentlemen :  Thinking  it  useful  for  the  extension  of  our  comnicr- 
cial  relations  in  the  line  of  consignments,  (one  of  the  branches  of 
our  establishment,)  to  appoint  an  agent  to  that  purpose  in  the  United 
States  of  America,  we  have  been  decided  ^by  the  confidence  we 
place  in  the  character  and  commercial  notions  of  Mr.  John  C.  Del- 
prat,  to  appoint  that  gentleman  to  the  aforementioned  trusts;  in 
which  choice  we  have  chiefly  be'en  directed  by  the  reliance  we  have 
on  the  principles  of  loyalty  and  prudence,  which  must  actuate  a 
person  employed  during  such  a  long  period  by  your  worthy  house. 
We  judged  it  necessary,  for  the  obtaining  of  said  purpose,  to  leave 
at  the  disposal  of  Mr.  Delprat  sufficient  means  to  facilitate  his 
exertions,  namely,  by  opening  with  you,  in  his  favor,  a  credit  to  be 
made  use  of  by  him  in  the  manner  pointed  out  in  the  inclosed 
abstract  of  our  contract  with  said  gentieman.  We  therefore  re- 
quest, and  authorize  you  to  furnish  Mr.  Delprat  to  the  extent  of 
$40,000,  say  forty  thousand  dollars,  (to  be  made  advances  with  by 
him  on  such  cargoes,  or  part  thereof,  as  he  might  procure  the  con- 
signment of  to  our  house,  and  to  be  made  use  of  to  interest  our 
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hoiise  in  part  of  cargoes  to  the  forementloned  purpose.)  The 'credit 
to  run  for  the  space  of  two  years,  unless  countermanded  by  us  in 
Buch  a  manner  that,  when  Mr.  Delprat  has  availed  himself  of  the 
whole  or  part  of  said  credit  of  $40,000,  that  credit,  or  part  of  the 
same,  must  be  considered  renewed  when  you  receive  our  approbation 
of  the  said  disposition  of  Mr.  Delprat. 

•You  will  observe,  the  sole  object  of  the  mission  of  Mr.  [  *  278  ] 
Delprat  is  to  obtain  solid  consignments  from  good  houses, 
throughout  the  United  States,  and  the  disposal  of  the  credit  opened 
in  his  behalf  with  your  house  is  exclusively  intended  to  facilitate 
said  business.  In  this  important  matter,  it  will  be  a  point  of  great 
security,  and,  as  such,  eminently  satisfactory  to  us,  that  our  said 
agent  may  be  able  to  have  recourse,  in  every  circumstance,  to  wise 
and  friendly  counsel;  and  we  therefore  request  you  to  assist  Mr. 
Delprat,  as  far  as  opportunity  may  offer,  with  the  lessons  of  your 
long  experience,  particularly  with  respect  to  those  transactions  for 
which,  by  virtue  of  the  credit  aforementioned,  we  may  have  recourse 
to  your  cash,  it  being,  as  you  will  observe,  a  material  point  that  we 
are  secured;  that  the  moneys  he  may  dispose  of  will  have  no  other 
than  the  destination  just  mentioned.  To  this  effect,  we  authorize 
you,  gentlemen,  in  case  of  moral  certainty  that  the  moneys  Mr.  Del- 
prat should  demand  from  you  by  virtue  of  the  above-mentioned 
credit  would  not  be  employed  in  the  aforementioned  manner,  and 
earnestly  request  you  not  to  pay,  and  to  refuse  him,  any  moneys 
whatsoever,  on  account  of  the  above  credit. 

In  general,  as  a  trust  of  this  nature,  which  is  to  have  its  effect  at 
such  a  distance,  is  always  a  deUcate  matter,  we  must  claim  and  dare 
expect  from  your  known  sentiments  towards  us,  that  you  will  give 
the  strictest  attention  to  the  line  of  conduct  followed  by  Mr.  Delprat ; 
and  if,  unexpectedly,  that  conduct  could  appear  in  the  least  excep- 
tionable, we  mean  either  imprudent  or  equivocal,  then,  gentlemen,  do 
give  us,  with  all  the  frankness  of  long  experienced  friendship,  your 
idegis  respecting  that  subject,  and  be  perfectly  secure  that  every 
information,  of  what  nature  soever,  will  not  only  be  thankfully 
acknowledged  by  us,  but  received  with  the  most  religious  secrecy. 
We  have  now,  gentlemen,  only  to  request  your  kind  offices  in  favor 
of  Mr.  Delprat,  and  to  solicit  your  friendly  cooperation  towards  the 
attaining  the  object  of  his  mission,  which,  we  are  fully  persuaded, 
can  be  much  facilitated  by  your  kind  recommendation  to  the  numer- 
ous friends  you  have  in  different  parts  of  your  country.  Be  assured, 
gentlemen,  of  the  high  sense  we  have  of  the  obligation  we  will  have 
to  you  for  your  friendly  services  through  the  whole  of  the  business 
we  just  now  fook  the  liberty  to  explain  to  you,  and  6f  the  earnest 
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desire  we  have  to  be  often  ^in  the  opportunity  of  rendering  you  the 
like,  or  any  services  in  our  power.    Referring  for  commercial  informa- 
tion to  our  general  letter  of  this  date,  we  are,  with  sincere  regard, 
Gentlemen,  your  most  obedient  servants, 

N.  and  J.  and  R.  Van  Staphorst. 

(Indorsed,)  Confidential,  Amsterdam,  21st  of  January,  1818, 
N.  and  J.  and  R.  Van  Staphorst  Received,  March  29th.  Answered, 
24th  do. 

[  •  279  ]       •  This  letter  was  answered  by  Le  Roy,  Bayard,  and  Co.  in 
the  following  terms :  — 

PRIVATE. 

New  York,  24th  of  March,  1818. 

Messrs.  N.  and  J.  and  R.  Van  Staphorst,  Amsterdam. 

Gentlemen:  We  have  the  honor  of  replying  to  your  esteemed 
favor  of  2l8t  of  January,  acquainting  us  with  the  arrangement  you 
have  made  with  our  mutual  Mend,  Mr.  Delprat,  who  has  undertaken 
the  agency  of  procuring  you  consignments  from  this  country.  In 
the  furtherance  of  the  object,  we  shall  be  very  happy  to  render  our 
services  useful,  and  beg  to  offer  our  best  wishes  for  the  success  of 
Mr.  Delpraf  s  operations  in  your  behalf.  Due  note  is  taken  of  the 
credit  you  are  pleased  to  open  to  that  gentleman  with  us,  to  the 
amount  of  $40,000,  subject  to  renewal,  as  fully  expressed  in  your 
letter.  We  doubt  not,  from  the  knowledge  we  possess  of  Mir.  Del- 
prat's  character,  that  he  will  fully  justify  the  confidence  you  repose 
in  him ;  and  though  he  may,  under  existing  circumstances,  find  it 
difficult  to  enlarge  to  the  extent  that  could  be  mutually  wished,  we 
are  persuaded  that  no  exertion  will  be  wanted  on  Mr.  Delprat's  part, 
to  reap  the  utmost  benefit  from  the  mission  intrusted  to  him. 

Believe  us,  with  honor  and  esteem,  gentlemen. 

Your  obedient  servants. 

Lb  Roy,  Bayard,  and  Co. 

It  is  proper  to  observe  that  several  merchants  of  Holland,  whose 
agents  the  plaintiffs  were,  had  become  large  holders  of  government 
stock,  and  of  shares  in  the  Bank  of  the  United  States.  Le  Boy, 
Bayard,  and  CJo.  had  been  employed  to  draw  the  interest  and  divi- 
dends, and  to  remit  them  to  Europe.  The  credit  of  $40,000,  there- 
fore, which  was  raised  for  Delprat,  with  Le  Roy,  Bayard,  and  Co^ 
was  merely  the  application  of  so  much  of  their  funds,  in  the  United 
States,  to  the  business  of  his  agency,  in  aid  of  the  bills  he  was 
authorized  to  draw  on  them.  The  continuance  or  discontinuance 
of  this  credit  might  depend  on  the  eligibility  of  continuing  this  mode 
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of  remittance,  as  well  as  on  the  withdrawal  of  their  confidence  in 
their  agent.  Several  letters  passed  between  the  plaintiffs  and  de- 
fendants, respecting  their  transactions  in  consequence  of  this  credit, 
which  manifest,  unequivocally,  the  desire  of  the  plaintifis  that  its 
amount  should  not  be  exceeded,  but  which  betray  no  want  of  con- 
fidence in  Delprat  In  a  letter  of  the  24th  June,  1819,  they  renew 
the  credit  of  $40,000,  and  add,  ^*at  the  same  time,  we  confirm  our 
former  orders  not  to  exceed  said  amount  for  our  account.  In  case 
you  have  fands  in  hand,  for  any  of  our  institutions,  and  you  think 
proper  to  remit  us  for  the  same  Mr.  Delprat's  billa  on  us,  the  nature 
of  which  you  are  well  acquainted  with ;  you  allow  him, 
then,  the  same  credit  *  which  you  do  to  all  persons  from  [  •  280  ] 
whom  you  take  bills,  in  the  persuasion  of  their  solidity  and 
of  the  reality  of  the  transaction  on  which  the  bills  are  issued. 

In  answer  to  this  letter,  the  defendants  say,  on  the  24th  of  Sep- 
tember, 1819 :  ^^  You  also  accord  us  the  permission  to  remit  this 
gentleman's  (Delprat's)  drafts  for  any  moneys  we  may  have  on  hand 
belonging  to  your  various  institutions.  The  confidence  which  we 
mutually  have  in  this  gentleman's  character,  must,  with  us,  act  in 
lieu  of  vouchers,  to  exhibit  the  reality  of  transactions  which  may  give 
origin  to  such  drafts,  the  whole  of  this  gentleman's  operations 
having  been  hitherto  beyond  our  immediate  knowledge." 

This  correspondence  continued  until  the  12th  of  May,  1820,  when 
N.  and  J.  and  R.  Van  Staphorst  addressed  a  letter  to  Messrs.  Le 
Boy,  Bayard,  and  Co.,  of  which  the  following  is  an  extracti  — 

"  There  being  frequent  opportunities  of  drawing  here  now,  on 
New  York,  we  will  probably  have,  for  some  time  to  come,  occasion 
to  dispose  of  the  dividends  which  *  you  will  receive  for  our  account, 
in  October  next,'  and  so  on ;  and  we  have  therefore  directed  Mr. 
Delprat  not  to  make  use  of  his  credit  of  $40,000,  lately  opened  in 
his  favor.  We  thus  also  request  you,  by  the  present,  to  consider  the 
same  as  annulled  until  we  may  again  renew  the  same.^' 

The  agency  of  Delprat  continued  after  this  revocation  of  his  credit 
with  Le  Roy,  Bayard,  and  Co.  He  continued  to  solicit  consignments 
for  their  house  in  Amsterdam,  and  to  draw  bills  on  them  for  ad- 
vances, without  any  other  alteration  in  his  powers  than  is  contained 
in  a  letter  of  the  6th  February,  1821,  which  contains  the  following 
clause :  "  The  advances,  therefore,  to  be  made  by  you  on  our  behalf, 
on  shipments  to  our  consignments,  either  from  funds  belonging  to 
us  in  your  hands,  or  by  drawing  and  indorsing  the  shipper's  draft, 
must  not  exceed,  henceforth,  one  half  of  the  '  true  invoice.' "  As  a 
compensation  for  this  reduction  of  the  advance  to  be  made  in  the 
United  States,  J.  and  N.  and-  R.  Van  Staphorst  engaged,  on  the  ar- 
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rival  of  the  shipments,  to  remit  to  the  consignors  the  estimated 
value  of  the  cargoes  in  bills  on  their  hoose  in  the  United  States. 

Delprat  acknowledged  the  receipt  of  this  letter  on  the  17th  of 
April,  1821,  and  promised  to  conform  to  its  directions. 

The  correspondence  between  the  plaintiffs  and  defendants,  respect- 
ing Mr.  Delprat's  agency,  appears  to  have  ceased  on  the  12th  of 
May,  1820,  when  his  credit  with  the  house  of  the  latter  was  an- 
nulled. At  least,  no  subsequent  letter  appears  in  the  record  until 
the  9th  of  July,  1822,  when  the  plaintiffs  announced  to  the  defend- 
ants the  sudden  termination  of  their  connection  with  Mr.  Delprat ; 
whose  conduct,  they  said,  had  been  so  imprudent  as  to 
(  *  281  ]  oblige  them,  at  the  same  time,  to  protest  several  'of  his 
drafts.  Their  knowledge,  they  say,  of  the  former  inter- 
course between  Le  Roy,  Bayard,  and  Co.  and  Mr.  Delprat,  and  of 
the  great  regard  felt  for  him  by  those  gentlemen,  induce  them  to  state 
the  chief  reasons  which  compelled  them  to  this  measure.  These  are, 
his  irregularities  in  keeping  his  accounts,  and  omission  to  furnish  an 
account  since  the  31st  of  December,  1820,  although  the  balance  then 
due  from  him  was  fully  $7,837.54,  being  "  for  the  proceeds  of  gin 
consigned  by  us  to  him ;  for  proceeds  of  drafts,  issued  by  him  on  us, 
for  our  account,  in  order  to  employ  the  proceeds  to  make  prudent 
advances  with,"  &c. 

They  then  proceed  to  state  that  Mr.  Delprat  owed,  at  that  date, 
upwards  of  82,000  florins,  against  which  he  might  be  entitled  to  a 
credit  of  $6,000.  The  account,  they  say,  has  accrued  to  this  height, 
in  a  great  measure,  "  in  consequence  of  shipments  made  to  him  for 
his  account,  in  full  confidence  of  his  making  us,  for  the  amount, 
remittances ;  which  we  till  now  have  not  received,  though  the  goods 
were  with  him  for  many  months."  The  letter  complains  of  the  large 
advances  made  by  Mr.  Delprat,  on  consignments,  notwithstanding 
their  repeated  remonstrances ;  and  dwells  on  the  high  opinion  they 
had  entertained  of  him ;  "  his  integrity,"  they  say,  they  "  even  now 
will  not  question."  Thus,  the  letter  proceeds,  "  were  matters  situ- 
ated, when  last  Friday,  contrary  to  anything  we  could  expect  or 
anticipate,  we  found  ourselves  drawn  upon  by  Mr.  Delprat,  for  JE200, 
£300,  and  £500,  issued,  as  he  informs  us,  for  the  amount  of  par- 
chases  which  he  is  making  of  articles  not  yet  shipped ; "  and,  on  the 
other  hand,  2d,  £500,  florins  1250  and  1750,  issued  on  us,  as  ad- 
vances made  to  Mn  Ejrafft,  already  so  much  our  debtor,  on  ship- 
ments which  he  made  some  long  time  ago,  and  which  Mr.  Delprat 
could  clearly  perceive  that,  taken  at  an  average,  did  nothing  dimin- 
ish the  balance  due  by  him." 

The  letter  proceeds  to  state,  in  substance,  that  they  could  choose 
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only  between  the  alternatives  of  allowing  the  debt  due  from  Mr. 
Delprat  to  be  swelled  to  a  still  larger  amount,  and  protesting  his 
bills.  They  had  chosen  the  latter,  however  it  might  pain  their  feel- 
ings. They  express  their  regret  to  find  that,  among  the  drafts  to  be 
protested  for  non-acceptance,  and  perhaps  afterwards  for  non-pay- 
ment, are  several  indorsed  by  the  defendants,  for  whose  honor,  how- 
ever, they  had  intervened. 

This  letter  was  received  by  the  defendants  on  the  1st  day  of  Sep- 
tember, 1822.  They  immediately  obtained  from  Mr.  Delprat  an 
order  on  the  plaintiffs  to  hold  at  their  disposal  all  the  proceeds  of  the 
goods  shipped  in  his  name,  by  The  Virgin  and  other  vessels,  and 
all  balances  due  to  him.  This  order  was  inclosed  to  the 
•plaintiffs,  in  a  letter  of  the  7th  September,  1822,  in  which  [  •  282  ] 
they  say :  ''•  We  can  of  course  only  consider  this  order  as 
applying  to  the  balance  that  may  possibly  accrue  to  him  upon  the 
settlement  of  your  account ;  and  if  any  should  accrue,  we  will  thank 
you  to  take  such  legal  steps  which  you  may  deem  necessary,  as  will 
place  it  with  us,  without  fear  of  contention.  His  drafts,  which  you 
may  have  paid  for  our  account,  will  probably  furnish  sufficient 
authority  to  enable  you  to  do  so." 

At  the  trial,  John  C.  Delprat  was  examined  as  a  witness.  He 
deposes  that  the  several  bills  of  exchange  On  which  this  suit  was 
instituted,  were  drawn  in  his  capacity  as  agent,  on  account  of  and 
for  the  purpose  of  making  advances  on  shipments  consigned  to  the 
plaintiffs ;  and,  except  that  in  favor  of  J.  P.  Krafft,  for  £600,  were 
accompanied  by  letters  of  advice.  That  during  the  whole  period  of 
bis  agency,  he  was  in  the  habit  of  making  shipments  on  his  own 
account,  and  of  drawing  for  advances  on  the  said  shipments  pre- 
cisely in  the  same  manner  as  when  they  were  made  by  others ;  that 
this  was  done  with  the  full  knowledge  and  approbation  of  the  said 
N.  and  J.  and  R.  Van  Staphorst,  who  never  found  fault  with  him  foi 
doing  so ;  but  to  encourage  him  to  make  such  shipments,  gave  him 
credit  for  one  half  the  commission  upon  the  sales  of  the  shipments 
so  made  upon  his  own  account.  On  his  cross-examination,  the  wit- 
ness stated  that  the  bill  for  £500  in  favor  of  Krafft,  was  drawn  for 
shipments,  by  The  Edward,  Jason,  and  May  Flower.  He  cannot  say 
when  The  Edward  sailed.  The  Jason  had. arrived,  and  The  May 
Flower  had  sailed  before  the  bill  was  drawn.  Kraffl  was  at  that 
time  indebted  to  the  plaintiffs.  The  bill  was  issued  to  Krafft,  but 
was  returned  to  witness,  who  sent  it  to  the  defendants.  The  bills 
of  lading  and  the  invoices  were  not  sent  with  it.  The  three  bills  of 
the  27th  of  May,  for  £1,000,  were  drawn  on  account  of  shipments, 
in  his  own  name,  by. The  Virgin.     She  sailed  about  the  30th  July 
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They  were  not  accompanied  by  invoices  or  bills  of  lading.  The  two 
bills  of  the  12th  and  18th  June,  for  ^£1,000  and  for  ^£300,  were 
drawn  on  tobacco  shipped  by  the  Henry,  belonging  to  the  witness 
and  to  Mr.  Kraift  The  bill  of  lading  and  invoice  did  not  accom- 
pany them.  The  three  bills  of  the  31st  of  July  were  drawn  on  the 
shipments  by  the  Virgin  generally.  They  were  not  accompanied  by 
bills  of  lading  or  invoices.  The  defendants  received  a  commission 
for  indorsing  his  bills  on  the  plaintiffs. 

In  making  the  advances  on  shipments  on  his  own  account,  he 
drew  on  the  plaintiffs,  sent  his  bills  to  the  defendants,  to  whom  they 
were  charged,  and  then  drew  on  the  defendants,  as  the  money  was 
•  required,  either  on  his  own  shipments  or  the  shipments  of 
[  •  283  ]  others ;  which  bills  were  credited  to  the  defendants.  *  He 
understands  that  all  his  transactions  with  the  defendants 
were  carried  by  them  into  their  general  account  with  him.  These 
transactions  were  not  confined  to  his  agency  for  the  plaintifis.  He 
remains  considerably  indebted  to  them. 

He  was  concerned  in  shipments  with  Mr.  Sj-afR,  and  did  a  great 
deal  of  business  with  him ;  but  did  not  consider  himself  as  a  general 
partner. 

The  connection  between  the  plaintiffs  and  J.  C.  Delprat,  was  form- 
ed by  the  agreement  of  the  11th  January,  1818.  He  was  constituted 
their  agent  for  purposes  therein  described,  and  received  such  powers 
as  were  deemed  sufficient  to  enable  him  to  perform  the  duties  which 
devolved  on  him.  That  duty  was  to  manage  their  mercantile  interest 
in  the  United  States,  "  consisting  chiefly  in  the  forming  of  new  soDd 
connections,  and  procuring  of  consignments."  To  enable  him  to 
perform  this  duty,  he  was  allowed  the  faculty  to  value  on  them  direct 
or  payable  in  London,  at  no  shorter  date  than  sixty  days'  sight,  for 
such  moneys  as  he  should  "  employ  to  make  advances  on  the  whole 
or  part  of  cargoes  of  current  articles ; "  namely,  to  the  amount  of  two- 
thirds  of  the  invoice  price,  &c.  It  being  understood  that  his  letters 
of  advice  should  be  accompanied  by  the  bills  of  lading  and  invoices 
of  the  goods  on  which  the  advances  may  have  been  made. 

John  C.  Delprat,  then,  had  no  general  authority  to  personate  the 
plaintiffs  in  all  respects  whatever ;  but  was  an  agent  appointed  for 
particular  purposes,  with  limited  powers,  calculated  to  subserve  those 
purposes.  To  procure  consignments,  it  was  indispensable  that  he 
should  advance  money  to  the  consignors,  and  this  money  was  to  be 
raised  by  bills  on  the  plaintiffs.  But  he  was  authorized  to  draw  only 
'  for  a  special  purpose,  and  to  a  limited  extent.  Out  of  the  limits 
assigned  to  him,  he  had  no  power.  The  plaintiffs  not  being,  as  a 
matter  of  course,  the  acceptors  of  every  bill  he  might  draw,  must 
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have  perfonned  some  act  in  relation  to  the  particular  bills,  which 
imposes  on  them  in  law  the  character  of  accepftrs. 

This  point  was  considered  by  this  court,  in  the  case  of  Cooledge 
and  others  v.  Payson  and  others,  2  W.  66. 

Cooledge  and  Co.  held  the  proceeds  of  a  cargo,  claimed  by  Comth- 
waite  and  Cary,  whose  claim  depended  on  the  decision  of  this  court, 
of  a  case  depending  therein.  Comthwaite  and  Cary  were  desirous 
of  drawing  these  funds  out  of  the  hands  of  Cooledge  and  Co.,  and 
offered  a  bond,  with  sureties,  as  an  indemnity,  in  the  event  of  an  un- 
favorable decision.  Cooledge  and  Co.  in  a  letter  to  Cornthwaite  and 
Cary,  state  some  formal  objections  to  the  bond,  and  add,  "  we  shall 
write  to  our  Mend  Williams,  by  this  mail,  and  will  state  to  him  our 
ideas  respecting  the  bond,  which  he  will  probably  determine. 
K  Mr.  Williams  *  feels  ^atbfied  on  this  point,  he  will  inform  [  *  284  ] 
you;  and  in  that  case,  your  draft  for  $2,000  will  be 
honored." 

In  answer  to  the  letter  addressed  by  Cooledge  and  Co.  to  Williams, 
on  this  subject,  he  declared  his  satisfaction  with  the  bond,  as  to  form ; 
declared  his  confidence  that  the  last  signer  was  able  to  meet  the 
whole  amount  himself;  but  that  he  could  not  speak  certainly  of  the 
principals,  not  being  well  acquainted  with  their  resources.  He  added, 
^  under  all  circumstances,  I  should  not  feel  inclined  to  withhold  from 
them  any  portion  of  the  funds  for  which  the  bond  was  given." 

On  the  same  day,  Comthwaite  and  Cary  called  on  Williams,  who 
stated  the  substance  of  the  letter  he  had  written,  and  read  a  part  of 
it.  One  of  the  firm  of  Payson  and  Co.  also  called  on  Urn,  and  re- 
ceived the  same  information.  Two  days  afterwards  Comthwaite 
and  Cary  drew  on  Cooledge  and  Co.  for  $2,000,  and  paid  the  bill  to 
Payson  and  Co.,  who  presented  it  to  Cooledge  and  Co.,  by  whom  it 
was  protested.     Payson  and  Co.  sued  them  as  acceptors. 

The  court  instructed  the  jury  that  if  they  were  satisfied  that 
Williams,  on  the  application  of  the  plaintiffs,  made  after  seeing  the 
letter  from  Cooledge  and  Co.  to  Comthwaite  and  Cary,  did  declare 
that  he  was  satisfied  with  the  bond  referred  to  in  that  letter ;  and  that 
the  plaintiffs  on  the  faith  and  credit  of  the  said  declaration,  and  also 
of  the  letter  to  Comthwaite  and  Cary,  did  receive  and  take  the  bill 
in  the  declaration,  they  were  entitled  to  recover  in  the  action. 

The  jury  found  a  verdict  for  the  plaintiffs ;  the  judgment  on  which 
was  affirmed  in  this  court. 

In  this  case,  the  drawee  had  written  a  letter  to  the  drawer,  promis- 
ing to  honor  his  bill  for  $2,000,  if  Mr.  Williams  should  be  satisfied 
with  a  bond  of  indemnity,  which  had  been  placed  in  their  possession. 
Mr.  Williams  declared  his  satisfaction  with  it,  both  to  the  drawer 
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and  holder  of  the  bill,  within  two  days  after  this  declaration.  In  this 
case  the  promise  to  ^cept  was  express,  and  applied  to  a  particrilai 
bill,  the  precise  amount  of  which  was  specified  in  the  promise. 

The  court  in  its  opinion  reviews  several  decisions  in  England  on 
this  point ;  in  all  of  which  the  promise  to  accept  was  express ;  and  in 
some  of  which  the  court  declared  the  opinion  that  the  promise  ought 
to  be  accompanied  by  circumstances  which  may  induce  a  third  per- 
son to  take  the  bilL  After  reviewing  these  cases,  this  court  laid 
down  the  rule,  "  that  a  letter  written  within  a  reasonable  time  before 
or  after  the  date  of  the  bill  of  exchange,  describing  it  in  terms  not  to 
be  mistaken,  and  promising  to  accept  it,  is,  if  shown  to  the  person 
who  afterwards  takes  the  bill  on  the  credit  of  the  letter,  a  virtual 

acceptance,  binding  the  person  who  makes  the  promise." 
[  •  285  ]       *  It  cannot  be  alleged  that  these  bills  are  brought  within 
this  rule.     The  plaintiffs,  therefore,  cannot  be  considered  as 
acceptors  of  them. 

But,  although  the  plaintiffs  cannot  be  viewed  as  the  acceptors 
of  these  bills,  it  does  not  follow,  necessarily,  that  they  can  maintain 
the  present  action.  To  entitle  them  to  maintain  it,  the  court  must 
be  satisfied  that  the  payment  is,  in  fact,  what  it  professes  to  be,  —  a 
payment  really  for  the  honor  of  the  indorsees.  If  the  drawees,  thus 
refusing  to  honor  the  bill,  and  thus  denying  the  authority  of  the 
drawer  to  draw  upon  them,  were  bound,  in  good  faith,  to  accept  or 
pay  as  drawees,  they  will  not  be  permitted  to  change  the  relation  in 
which  they  stand  to  the  parties  on  the  bills  by  a  wrongful  act  They 
can  acquire  no  rights,  as  the  holders  of  bills  paid  snpra  protest^  if 
they  were  bound  to  honor  them  in  their  character  of  drawees.  The 
single  and  unmixed  inquiry,  therefore,  on  the  second  and  third  ques- 
tions is,  whether  the  drawees  were  bound  to  accept  or  to  pay  these 
bills.  And,  first,  were  they  so  bound  because  the  bills  were  drawn 
in  pursuance  of  the  authority  they  had  given  to  the  drawer  ?  This 
demands  a  more  critical  examination  of  the  evidence  than  was  re- 
quired when  considering  the  first  question. 

It  is  apparent,  &om  the  contract  of  the  11th  of  January,  1818,  that 
Mr.  Delprat  came  to  the  United  States  as  the  agent  of  N.  and  J.  and 
R.  Van  Staphorst,  to  manage  their  mercantile  interest ;  ^<  consisting 
chiefly  in  forming  new  solid  connections  and  procuring  of  consign- 
ments ; "  and  also  with  commercial  views  of  his  own.  The  princi- 
pal object  of  the  contract  is  to  define  his  authority,  and  to  regulate 
his  conduct  as  agent.  He  is  allowed  to  draw  on  the  plaintifls  for 
Bilch  moneys  as  he  should  employ,  in  making  advances  on  current 
articles  consigned  to  his  principals,  to  the  amount  of  two  thirds  of 
the  invoice  price  of  artides  laden  in  chartered  vessels.     He  W€w  stilJ 
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further  restricted  in  his  advances,  by  orders  received  long  before  the 
bilb  in  question  were  drawn,  to  one  half  of  the  true  invoice.  Mr. 
Delprat's  authority,  then,  to  make  advances  was  limited,  at  the  date 
of  this  transaction,  to  one  half  the  invoice  price.  Ono,  and  perhaps 
the  most  usual  mode  of  conducting  business  of  this  description  is, 
to  draw  in  favor  of  the  consignor,  or  to  indorse  his  bill.  The  agent 
might,  however,  if  not  otherwise  instructed,  draw  immediately  on  his 
principal,  and  advance  the  money  to  the  consignor  which  was  raised 
by  the  bill.  In  either  case,  however,  drafts  beyond  one  half  the  in- 
voice price  of  the  consignments  actually  made  would  exceed  the 
authority  given.  Circumstances  may  exist,  which  would  impose  on 
the  principal  the  obligation  to  pay  such  drafts  ;  but  the  question  we 
are  now  considering  relates  only  to  the  authority  under 
which  the  bills  were  drawn.  That  authority  restricted  *  the  [  *  286  ] 
agent  in  the  amount  of  his  drafts  to  one  half  the  invoice 
price  of  the  articles  actually  consigned  ;  and  also  required  him  to 
accompany  his  letters  of  advice  with  bills  of  lading  and  invoices. 

Were  the  bills  in  question  drawn  in  conformity  with  powers  and 
instructions  thus  limited  ? 

The  first  bill  on  the  list  is  for  £500,  drawn  in  favor  of  J.  P.  Kraflft> 
on  the  23d  of  May,  1822,  and  indorsed  by  him  to  the  defendants. 
The  letter  of  advice  states  this  bill  to  be  drawn  on  account  of  ship- 
ments by  The  Edward,  Jason,  and  May  Flower,  as  by  letter  of  2l8t, 
which  is  to  be  charged  to  account  of  P.  KrafFt.  The  letter  of  the 
21st  is  not  in  the  record. 

The  shipment  by  The  Jason  had  arrived,  and  The  May  Flower  had 
sailed  before  the  bill  was  drawn.  Mr.  Krafft  was  at  the  time  indebted 
to  N.  and  J.  and  R.  Van  Staphorst  The  bill  was  returned  by  Kraiit 
to  Delprat,  and  then  indorsed  by  the  defendants. 

It  does  not  appear  certainly  who  remitted  this  bill ;  although  the 
probability  is  that,  as  it  was  indorsed  by  the  defendants,  not  as  pur- 
chasers but  for  a  commission,  it  was  remitted  by  Delprat,  to  whom 
it  was  returned  by  Krafft,  as  is  stated  in  Delprat's  testimony,  or  by 
some  person  to  whom  Delprat  sold  it  It  is  true  that  he  further 
states  that,  after  the  bill  was  so  returned,  he  sent  it  to  the  defend- 
ants ;  but  this  was,  no  doubt,  done  for  the  purpose  of  having  it  in- 
dorsed by  the  defendants,  in  order  to  give  it  credit.  Neither  does  it 
appear,  from  the  evidence  in  the  cause,  that  Krafft  accompanied  the 
shipments  on  account  of  which  this  bill  was  drawn,  by  any  letter 
of  advice,  or  otherwise  directing  the  proceeds  thereof  to  be  applied 
to  the  discharge  of  this  bill ;  but,  on  the  contrary,  the  letter  of  advice 
addressed  to  the  plaintiffs  by  Delprat  directed  the  bill  to  be  charged 
to  the  account  of  Krafft,  generally.    Under  these  circumstances,  tak^p 
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and  holder  of  the  bill,  within  two  days  after  this  declaration.  In  this 
case  the  promise  to  ^(bcept  was  express,  and  applied  to  a  partictdai 
bill,  the  precise  amount  of  which  was  specified  in  the  promise. 

The  court  in  its  opinion  reviews  several  decisions  in  England  on 
this  point ;  in  all  of  which  the  promise  to  accept  was  express ;  and  in 
some  of  which  the  court  declared  the  opinion  that  the  promise  ought 
to  be  accompanied  by  circumstances  which  may  induce  a  third  per- 
son to  take  the  bilL  After  reviewing  these  cases,  this  court  laid 
down  the  rule,  **  that  a  letter  written  within  a  reasonable  time  before 
or  after  the  date  of  the  bill  of  exchange,  describing  it  in  terms  not  to 
be  mistaken,  and  promising  to  accept  it,  is,  if  shown  to  the  person 
who  afterwards  takes  the  bill  on  the  credit  of  the  letter,  a  virtual 

acceptance,  binding  the  person  who  makes  the  promise." 
[  *  285  ]       •  It  cannot  be  alleged  that  these  bills  are  brought  within 
this  rule.     The  plaintiffs,  therefore,  cannot  be  considered  as 
acceptors  of  them. 

But,  although  the  plaintiffs  cannot  be  viewed  as  the  acceptors 
of  these  bills,  it  does  not  follow,  necessarily,  that  they  can  maintain 
the  present  action.  To  entitle  them  to  maintain  it,  the  court  must 
be  satisfied  that  the  payment  is,  in  fact,  what  it  professes  to  be,  —  a 
payment  really  for  the  honor  of  the  indorsees.  K  the  drawees,  thus 
refusing  to  honor  the  bill,  and  thus  denying  the  authority  of  the 
drawer  to  draw  upon  them,  were  bound,  in  good  faith,  to  accept  or 
pay  as  drawees,  they  will  not  be  permitted  to  change  the  relation  in 
which  they  stand  to  the  parties  on  the  bills  by  a  wrongful  act.  They 
can  acquire  no  rights,  as  the  holders  of  bills  paid  snpra  protest^  if 
they  were  bound  to  honor  them  in  their  character  of  drawees.  The 
single  and  unmixed  inquiry,  therefore,  on  the  second  and  third  ques- 
tions is,  whether  the  drawees  were  bound  to  accept  or  to  pay  these 
bills.  And,  first,  were  they  so  bound  because  the  bills  were  drawn 
in  pursuance  of  the  authority  they  had  given  to  the  drawer  ?  This 
demands  a  more  critical  examination  of  the  evidence  than  was  re- 
quired when  considering  the  first  question. 

It  is  apparent,  firom  the  contract  of  the  11th  of  January,  1818,  that 
Mr.  Delprat  came  to  the  United  States  as  the  agent  of  N.  and  J.  and 
R.  Van  Staphorst,  to  manage  their  mercantile  interest ;  "  consisting 
chiefly  in  forming  new  solid  connections  and  procuring  of  consign- 
ments ; "  and  also  with  commercial  views  of  his  own.  The  princi- 
pal object  of  the  contract  is  to  define  his  authority,  and  to  regulate 
his  conduct  as  agent  He  is  allowed  to  draw  on  the  plaintiffs  for 
Bilch  moneys  as  he  should  employ,  in  making  advances  on  current 
articles  consigned  to  his  principals,  to  the  amount  of  two  thirds  of 
the  invoice  price  of  articles  laden  in  chartered  vessels.     He  was  stilJ 
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farther  restricted  in  his  advances,  by  orders  received  long  before  the 
bills  in  question  were  drawn,  to  one  half  of  the  true  invoice.  Mr. 
Delprat's  authority,  then,  to  make  advances  was  limited,  at  the  date 
of  this  transaction,  to  one  half  the  invoice  price.  One,  and  perhaps 
the  most  usual  mode  of  conducting  business  of  this  description  is, 
to  draw  in  favor  of  the  consignor,  or  to  indorse  his  bill.  The  agent 
might,  however,  if  not  otherwise  instructed,  draw  immediately  on  his 
principal,  and  advance  the  money  to  the  consignor  which  was  raised 
by  the  bill.  In  either  case,  however,  drafts  beyond  one  half  the  in- 
voice price  of  the  consignments  actually  made  would  exceed  the 
authority  given.  Curcumstances  may  exist,  which  would  impose  on 
the  principal  the  obligation  to  pay  such  drafts  ;  but  the  question  we 
are  now  considering  relates  only  to  the  authority  under 
which  the  bills  were  drawn.  That  authority  restricted  *  the  [  *  286  ] 
agent  in  the  amount  of  his  drafts  to  one  half  the  invoice 
price  of  the  articles  actually  consigned  ;  and  also  required  him  to 
accompany  his  letters  of  advice  with  bills  of  lading  and  invoices. 

Were  the  bills  in  question  drawn  in  conformity  with  powers  and 
instructions  thus  limited  ? 

The  first  bill  on  the  list  is  for  iCoOO,  drawn  in  favor  of  J.  P.  Krafft, 
on  the  23d  of  May,  1822,  and  indorsed  by  him  to  the  defendants. 
The  letter  of  advice  states  this  bill  to  be  drawn  on  account  of  ship- 
ments by  The  Edward,  Jason,  and  May  Flower,  as  by  letter  of  21st, 
which  is  to  be  charged  to  account  of  P.  Krafft  The  letter  of  the 
21st  is  not  in  the  record. 

The  shipment  by  The  Jason  had  arrived,  and  The  May  Flower  had 
sailed  before  the  bill  was  drawn.  Mr.  Krafft  was  at  the  time  indebted 
to  N.  and  J.  and  R.  Van  Staphorst  The  bill  was  returned  by  Kraiit 
to  Delprat,  and  then  indorsed  by  the  defendants. 

It  does  not  appear  certainly  who  remitted  this  bill ;  although  the 
probability  is  that,  as  it  was  indorsed  by  the  defendants,  not  as  pur- 
chasers but  for  a  commission,  it  was  remitted  by  Delprat,  to  whom 
it  was  returned  by  Krafft,  as  is  stated  in  Delprat's  testimony,  or  by 
some  person  to  whom  Delprat  sold  it.  It  is  true  that  he  further 
states  that,  after  the  bill  was  so  returned,  he  sent  it  to  the  defend- 
ants ;  but  this  was,  no  doubt,  done  for  the  purpose  of  having  it  in- 
dorsed by  the  defendants,  in  order  to  give  it  credit.  Neither  does  it 
appear,  Arom  the  evidence  in  the  cause,  that  Krafft  accompanied  the 
shipments  on  account  of  which  this  bill  was  drawn,  by  any  letter 
of  advice,  or  otherwise  directing  the  proceeds  thereof  to  be  applied 
to  the  discharge  of  this  bill ;  but,  on  the  contrary,  the  letter  of  advice 
addressed  to  the  plaintiffs  by  Delprat  directed  the  bill  to  be  charged 
to  the  account  of  Krafil,  generally.    Under  these  circumstances,  tak^p 
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in  connection  with  the  additional  one  that  Delprat  was  concerned, 
generally,  with  Erafil,  in  the  shipments  made  to  the  plaintifis,  the 
court  is  of  opinion  that  there  is  no  material  difference  between  this 
bill  and  those  drawn  on  account  of  shipments  made  by  and  in  the 
name  of  Delprat,  which  are  now  to  be  considered. 

It.  has  already  been  stated  that  Mr.  Delprat  was  a  merchant,  trad- 
ing on  his  own  account,  at  the  same  time  that  he  was  the  agent  of 
N.  and  J.  and  R.  Van  Staphorst  His  transactions,  in  his  two  char- 
acters, were  as  distinct  from  each  otjier  as  if  they  had  been  the  trans- 
actions of  distinct  persons.  ^As  an  agent,  he  was  bound  to  act  ^<  ia 
conformity  to  the  authority  and  instructions  "  of  his  principals.  As 
a  merchant,  he  was  himself  the  principal,  and  acted  in  conformity 
with  his  own  judgment  It  would  seem,  then,  that  the 
[  *  287  ]  contract  must  contain  some  very  peculiar  *  and  unusual 
provisions,  to  place  Mr.  Delprat  under  the  authority  of  the 
house  in  Amsterdam,  whilst  carrying  on  trade  in  the  United  States 
on  his  own  account.  Upon  reference  to  the  contract,  we  find  a  stip- 
ulation between  the  parties  in  the  following  words :  "  The  second 
undersigned  (Delprat)  binds  himself  to  procure  to  no  person  or  per- 
sons in  this  kingdom  any  consignments  or  commissions,  from  him- 
self or  any  other,  except  to  the  first  undersigned ;  but,  on  the  con- 
trary, to  use  his  utmost  exertions  toward  the  benefit  of  the  mercan- 
tile house  of  the  first  undersigned ;  they  being  willing,  on  their  side,  to 
facilitate  all  such  commercial  operations  as  might  benefit  the  second 
undersigned,  without  their  prejudice." 

This  article  contains  the  only  limitation  on  the  entire  independence 
of  Mr.  Delprat  as  a  merchant  It  is,  perhaps,  a  necessary  limitation, 
which  was,  in  part,  the  price  of  his  agency,  and  for  which  he  finds  a 
compensation  in  the  profits  of  the  business  confided  to  him.  This 
restriction  does  not  change  the  character  of  his  transactions  as  a 
merchant  His  waiving  the  right  to  consign  to  any  other  house, 
does  not  impress  on  his  consignments  to  the  Van  Staphorsts,  or  on 
his  bills  drawn  on  those  consignments,  a  character  different  firom 
that  which  would  have  belonged  to  them  had  his  shipments  been 
made  from  choice.  He  does  not  bind  himself  to  make  consignments 
to  them ;  but  not  to  make  consignments  to  any  other  house  in  the 
Netherlands. 

If  any  doubt  could  arise  from  this  article,  it  would  be  produced 
by  the  peculiar  manner  in  which  it  is  expressed.  Mr.  Delprat  binds 
himself  to  procure  to  no  person  in  the  kingdom  of  the  Netherlands 
any  consignments  or  commissions,  firom  himself  or  any  other,  ex- 
cept to  the  Van  Staphorsts.  The  singular  application  of  the  word 
^  procure,"  to  consignments  made  f>y  Mr.  Delprat  himself^  may  be 
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connected  with  the  succeeding  article,  wtiich  authorizes  him  to 
draw  bills,  and  may  have  some  influence  on  its  construction.  In 
that  article,  the  Van  Staphorsts  allow  Mr.  Delprat  "the  faculty  to 
value  on  them  direct,  or  payable  in  London,"  for  such  moneys  as  he 
shall  employ  to  make  advances  on  the  whole  or  part  of  cargoes  of 
current  articles  consigned  to  them,  to  the  amount  of  two  thirds  of  the 
invoice  price. 

It  may  be  said  that,  as  in  the  preceding  eurticle,  consignments 
made  by  Delprat  on  his  own  account  were  considered  as  procured 
by  him,  and  were  placed  on  the  same  footing  with  consignments 
made  by  others ;  so  in  this  the  express  authority  to  draw  bills  might 
embrace  transactions  of  both  descriptions.  But  we  do  not  think 
that  the  inaccurate  use  of  words  in  one  article  will  justify  a  depar- 
ture from  the  correct  construction  of  a  succeeding  article  ; 
unless  the  same  words  are  used,  or  the  *  bearing  of  the  one  [  •288  ] 
on  the  other  is  such  as  to  require  that  departure. 

The  same  motives  existed  for  restraining  the  agent  from  making 
as  from  procuring  consignments  to  any  other  house  in  the  Nether- 
lands. His  utmost  exertions  were  required  for  the  benefit  of  his  prin- 
cipals. The  restriction,  therefore,  might  be  expressed  in  the  same 
sentence ;  and  a  slight  inaccuracy  of  language  was  the  less  to  be 
regarded,  because  it  could  produce  no  possible  misunderstanding  with 
respect  to  the  extent  of  the  prohibition. 

The  third  article  might  not  be  intended  to  prescribe  the  same  rules 
for  the  conduct  of  Mr.  Delprat,  as  a  merchant  and  as  the  agent  of 
the  Van  Staphorsts.  As  a  merchant,  he  had  a  right  to  draw  on 
effects  placed  in  their  hands,  independent  of  contract.  The  usage 
of  trade  allows  such  drafts  to  be  made  on  a  shipment ;  and  the  con- 
signee must  pay  the  bills,  if  the  shipment  places  funds  in  his  hands 
to  pay  them.  But,  as  agent,  his  line  of  conduct  was  to  be  prescribed 
by  contract.  We  must,  therefore,  consult  the  language  of  the  agree- 
ment, in  order  to  determine  whether  it  provides  for  the  future  connec- 
tion between  the  parties,  further  than  as  regards  their  characters  as 
principal  and  agent. 

The  faculty  given  to  Mr.  Delprat  by  the  third  article,  to  value  on 
the  Van  Staphorsts,  is  "  for  such  moneys  as  he  should  employ  to 
make  advances  "  on  articles  consigned  to  them.     Money  laid  out  in 
the  purchase  of  articles  on  his  own  account  cannot,  with  any  pro- 
priety of  language,  be  denominated  money  employed  in  making  I 
advances  •  on  articles  consigned  to  him.     The  distinction  between                    j 
money  advanced  on  articles  consigned  and  money  employed  in  pur-  ' 
chases,  although  the  articles  may  be  purchased  for  the  purpose  of                    i 
•being  consigned,  is  obvious.     Money  advanced  is  always  to  another,                    i 


576         SUPREME   COURT  OF   THE  UNITeS   STATES. 

SchimmelpeoniGfa  v.  Bayard.    1  P. 

never  to  the  individual  making  the  advance.  This  language  shows, 
we  think,  incontestably,  that  the  article  was  drawn  with  a  sole  view 
to  bills  drawn  by  Mr.  Delprat  as  agent,  not  on  his  own  account  as  a 
merchant. 

A  subsequent  part  of  the  article  gives  additional  support  to  this 
construction.  Mr.  Delprat  is  to  draw  for  two  thirds  of  the  invoice 
price  of  the  article,  and  is  himself  the  judge  of  the  price  which  may 
be  inserted  in  the  invoice.  This  power  might  be  safely  confided  to 
him  in  making  advances  to  others,  but  might  not  be  trusted  to  him 
in  his  own  case.  The  case  shows  the  Van  Staphorsts  to  have  been 
men  of  extreme  caution.  Their  letter  to  Le  Roy,  Bayard,  and  Co., 
inclosing  their  contract  with  Delprat,  shows  an  unwillingness  to 
commit  themselves  to  him  further  than  was  necessary.  It 
[  ^  289  ]  is  not  probable  that  they  *  would  have  given  him  an  express 
authority  to  draw  on  his  own  account  on  invoices  to  be 
priced  by  himself. 

But  the  language  of  the  article  applies,  we  think,  entirely  to  his 
bills  drawn  as  agent,  not  to  those  drawn  as  a  merchant  transacting 
business  for  himself. 

When  examined  as  a  witness,  Mr.  Delprat  says  that,  during  the 
whole  period  of  his  agency,  he  was  in  the  habit  of  making  shipments 
on  his  own  account,  to  the  said  house  in  Amsterdam,  and  of  drawing 
for  advances  on  account  of  the  said  shipments  so  made,  precisely  in 
the  same  manner  as  when  the  shipments  were  made  by  others ;  and 
this  was  done  with  the  full  knowledge  of  N.  and  J.  and  R.  Van 
Staphorst,  who  never  found  fault  with  him  for  doing  so;  but,  in 
order  to  encourage  him  to  make  such  shipments,  gave  him  oredit  for 
one  half  the  commission  upon  the  sales  of  the  shipments,  so  made 
on  his  own  account. 

The  Van  Staphorsts  were  commission  merchants,  desirous  of  ex- 
tending their  business.  No  doubt  can  be  entertained  of  their  willing- 
ness to  receive  consignments  from  Mr.  Delprat,  as  well  as  from  others. 
But  this  does  not  prove  that  the  power  given  him  as  their  agent,  to 
make  advances  to  others,  was  intended  to  regulate  the  intercourse 
between  them  as  merchants.  That  intercourse  was  regulated  by  the 
general  principles  of  mercantile  law ;  and  the  contract  between  the 
parties  does  not  show  that  either  was  dissatisfied  with  those  prin- 
ciples, or  wished  to  vary  them. 

This  question  refers,  we  presume,  to  the  authority  given  by  the 
contract  of  the  11th  of  January,  1818.  The  first  article  describes  the 
objects  whichr  were  committed  to  Mr.  Delprat,  by  the  Van  Staphorsts* 
These  were :  the  management  "  of  their  mercantile  interest  in  the 
United  States,  consisting  chiefly  in  the  forming  new  solid  connec- 
tionS|  and  procuring  of  consigments," 
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The  second  article  restrains  the  right  Mr.  Delprat  might  otherwise 
have  exercised,  of  consigning  to  other  houses  in  the  Netherlands. 

The  third  authorizes  him  to  draw  bills  on  his  principals,  for  the 
purposes  of  his  agency,  under  such  limitations  as  they  deemed  it 
pru<lont  to  prescribe. 

This  contract,  we  think,  does  not  contemplate  bills  drawn  by  Mr. 
Delprat  on  his  own  account,  as  a  merchant.  The  bills  mentioned  in 
the  declaration,  which  were  drawn  in  favor  of  the  defendants,  and 
indorsed  by  them,  do  not  come  within  the  authority  given  by  the 
contract.  No  instructions  from  the  plaintiiFs,  extending  this  author- 
ity, appear  in  the  record. 

The  third  question  comprehends  the  whole  matter  in  controversy, 
and  has  been  partly  answered  in  answering  the  preceding 
questions.  It  asks  whether  the  plaintifis  were  bound  'to  [  •290  ] 
accept  and  pay  the  bills  in  question ;  and  whether  the  same 
having  been  paid  by  the  plaintiffs,  supra  protest,  for  the  honor  of  the 
defendants,  the  plaintifis  are  entitled  to  recover  the  amount  of  the 
defendants  ? 

Tlie  opinion  has  been  already  expressed  that  the  bill,  drawn  on  the 
23d  of  May,  1822,  for  X600  sterling,  in  favor  of  J.  R  lirafft,  is  not 
distinguishable  from  those  which  were  drawn  by  Mr.  Delprat,  to 
enable  him  to  purchase  articles  on  his  own  account,  which  were 
shipped  to  the  plaintifis.  In  making  these  shipments,  and  in  drawing 
these  bills,  Mr.  Delprat  acted  for  himself,  as  an  independent  mer- 
chant The  relation  between  him  and  the  plaintiffi  was  that  of  con- 
signor and  consignee.  The  obligation  of  the  plaintiffs  to  accept  and 
pay  his  bills,  depended  essentially  on  the  state  of  their  accounts.  So 
far  as  the  information  furnished  by  the  case  goes,  Delprat  appears  to 
have  been  indebted  to  the  plaintiffs.  In  their  letters  of  19th  July  and 
10th  September,  1822,  which  were  given  in  evidence  by  the  defend- 
ants, they  state  him  to  be  then  their  debtor ;  and  it  is  not  shown  that 
this  debt  has  been  discharged.  The  plaintiffs,  therefore,  were  not 
bound  to  accept  and  pay  these  drafts,  unless  they  have  acted  in  such 
a  manner  as  to  give  the  holders  of  the  biUs  a  right  to  count  on  their 
being  paid. 

It  is  believed,  to  be  a  general  rule,  that  an  agent  with  lin^ited 
powers  cannot  bind  his  principal  when  he  transcends  his  power.  It 
would  seem  to  follow  that  a  person  transacting  business  with  him 
on  the  cre<jit  of  his  principal,  is  bound  to  know  the  extent  of  his 
authority.  Yet,  if  the  principal  has,  by  his  declaration  or  conduct, 
authorized  the  opinion  that  he  had  given  more  extensive  powers  to 
his  agent  than  were  in  fact  given,  he  could  not  be  permitted  to  avail 
himself  of  the  imposition,  and  to  protest  bills,  the  drawing  of  which 
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his  conduct  had  sanctioned.  But  the  defendants,  in  this  cause,  can* 
not  allege  that  they  have  been  deceived.  They  were  the  intimate 
correspondents  of  the  plaintiffs,  from  whom  they  received  a  copy  of 
the  contract  The  letter  which  transmitted  it^  requests  their  friendly 
supervision  of  the  conduct  of  Mr.  Delprat,  and  desires  them  not  to 
pay  the  money  for  which  the  plaintiffs  had  given  him  a  credit  with 
them,  in  case  of  "  a  moral  certainty  "  that  it  would  not  be  employed 
for  the  purposes  of  his  agency.  In  the  course  of  the  correspondence 
between  the  plaintiffs  and  defendants,  we  find  several  letters,  written 
during  the  continuance  of  Mr.  Delprat's  credit  with  the  latter,  which 
shows  the  determination  of  the  former  not  to  approve  of  advances 
beyond  that  credit  In  their  letter  of  the  24th  of  June,  1819,  the 
plaintiffs  expressly  caution  the  defendants,  should  they  think  proper 

to  remit  in  Mr.  Delprat's  bills,  the  nature  of  which  th6y  are 
[  •  291  ]  well  acquainted  with,  that  they  (the  •defendants)  allow  him 

the  same  credit  that  they  do  other  persons,  from  whom  they 
take  bills,  in  the  persuasion  of  their  solidity,  and  of  the  reality  of  the 
transaction  on  which  the  bills  are  issued.  They  add :  "  This  is  not 
the  effect  of  any  want  of  confidence  in  our  agent,  but  merely  proflu- 
ing  from  our  invariable  rule  to  limit  and  circumscribe  the  credits  we 
allow."  The  letters  from  the  defendants  show  a  perfect  understand- 
ing, on  their  part,  of  the  terms  on  which  Mr.  Delprat's  bills  were  to 
be  taken.  On  the  11th  May,  1819,  announcing  that  he  had  filled  his 
credit,  they  say :  "  In  addition  to  it,  he  has  expressed  an  anxiety  that 
we  should  negotiate  his  drafts  on  you,  payable  in  London,  for  about 
je3,000  sterling,  or  that  we  should  take  his  drafts  on  Amsterdam,  for 
a  similar  value.  The  personal  regard  which  we  bear  for  Mr.  Delprat, 
would  have  induced  us  promptly  to  accede  to  his  request,  had  not 
the  restriction  laid  upon  us,  of  not  permitting  him  to  exceed,  but  for 
a  few  hundred  dollars,  the  credit  you  give  him,  and  the  total  absence 
of  any  indication  from  you  of  a  wish  for  us  to  interfere  in  his  pecu- 
niary arrangements,  in  any  other  than  the  mode  marked  by  the  credit, 
led  us  to  believe  that  our  negotiations  or  purchase  of  his  drafts,  was 
neither  wished  nor  contemplated  by  you."  And,  in  their  letter  of  the 
7th  of  September,  1822,  inclosing  the  order  of  Mr.  Delprat  on  the 
plaintiffs,  for  any  balances  belonging  to  him  in  iheir  hands,  so 
far  from  complaining  of  the  protest  of  the  bills,  they  say :  « We 
can,  of  course,  only  consider  this  order  as  applying  to  the  balance 
that  may  possibly  accrue  to  him,  upon  the  settlement  of  your 
account" 

Messrs.  Le  Roy,  Bayard,  and  Co.,  then,  were  not  deceived  by  the 
plaintiffs.  Unfortunately  for  themselves,  they  placed  too  much  con- 
fidence in  Mr.  Delprat     They  took  his  bills,  as  they  were  cautioned 
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io  do,  in  the  letter  of  the  24th  June,  1819,  "  in  the  persuasion  of  their 
solidity,  and  of  the  reality  of  the  transaction  on  which  they  were 
issued,"  If  in  this  they  were  mistaken,  the  responsibility  and  the 
loss  are  their  own.  The  4th  and  6th  questions  ha^e  been  waived  by 
the  parties,  and  do  not  properly  arise  in  the  case.  They  are  on  ex- 
ceptions taken  in  the  trial  of  the  cause,  which  could  not  be  brought 
before  the  court  after  verdict,  but  on  a  motion  for  a  new  trial,  which 
was  not  made. 

The  6th  question,  whether  a  judgment  can  be  rendered  on  the  ver- 
dict of  the  jury,  has  been  answered,  so  far  as  thi&  court  can  answer 
it.  We  do  not  understand  it  as  referring  to  the  amount  of  the  ver- 
dict, for,  on  that  the  circuit  court  alone  can  decide.  K  it  is  intended 
to  repeat,  in  another  form,  the  question  whether  the  plain- 
tiffs can  maintain  their  action,  as  *  the  holders  of  bills,  ac-  [  *  292  ] 
cepted  and  paid,  supra  protest,  for  the  honor  of  the  drawers, 
it  is  already  answered. 

The  decision  of  a  majority  of  this  court,  on  the  points  on  which 
t'le  judges  of  the  circuit  court  were  divided,  will  be  certified  in  con- 
formity with  the  foregoing  opinion. ' 

This  cause  came  on  to  be  heard,  on  a  certificate  of  division  of 
opinion  of  the  judges  of  the  circuit  court  of  the  United  States,  for  the 
sonthern  district  of  New  York,  and  on  the  points  on  which  the  said 
judges  were  divided  in  opinion,  and  was  argued  by  counsel,  on  con- 
sideration whereof,  this  court  is  of  opinion  — 

1.  That  the  authority  to  John  C.  Delprat  to  draw  on  the  plaintiff, 
did  not  amount  to  an  acceptance  of  the  bills. 

2.  and  3.  That  the  bills  mentioned  in  the  declaration,  were  drawn 
by  the  said  Delprat,  not  under  the  authority  of  the  plaintiffs,  but  on 
his  own  account ;  and  the  plaintiffs  were  not  bound  to  accept  and 
pay  them,  unless  funds  of  the  drawer  came  to  their  hands. 

4.  and  5.  These  questions  are  understood  to  be  waived,  and  do  not 
appeeir  to  arise  in  the  case. 

6.  The  6th  question  is  decided  by  the  answer  to  the  2d  and  3d,  so 
far  as  respects  the  right  of  the  plaintifis  to  maintain  their  action.  On 
the  quantum  of  damages,  this  court  can  give  no  opinion. 

AU  which  18  ordered  to  be  certified  to  the  court  of  the  United 
States  for  the  second  circuit  and  district  of  New  York. 

4  P.  Ill  j  8H.451. 
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Under  the  act  of  March  .16, 1802,  (2  Stau.  at  Large,  132,)  the  adjaUnt  and  inspector  general, 
while  stationed  at  the  seat  of  government,  was  not  entitled  to  additional  allowances  by 
way  of  doable  rations. 

Error  to  the  circuit  court  for  the  District  of  Columbia. 

Jones^  for  the  plaintiff  in  error. 

Wirty  Attorney-General,  for  the  United  States,  submitted  the  case. 

All  the  material  facts  of  the  case  are  stated  in  the  opinion  of  the 
court,  which  was  delivered  by  Duyall,  J. 

An  action  was  commenced  in  the  circuit  court,  by  the  United 
States,  against  the  plaintiff  in  error,  to  recover  the  sum  of  $2,337.60, 
which  he  had  received  from  Mr.  Leslie,  the  paymaster,  then  stationed 
at  the  seat  of  government,  on  a  claim  for  double  rations,  due  him  in 
his  capacity  of  adjutant  and  inspector-general  of  the  army 
[  •  294  ]  of  the  United  States,  from  the  •  30th  of  September,  1818,  to 
the  31st  of  May,  1821.  On  the  settlement  of  the  account 
of  the  paymaster,  this  item  was  disallowed  by  the  second  auditor, 
who  considered  it  as  wrongfully  paid ;  and  the  amount  was  after- 
wards directed  to  be  charged  to  the  personal  account  of  General 
Parker. 

The  office  of  adjutant  and  inspector-general  of  the  army,  with  the 
rank,  pay,  and  emoluments  of  a  brigadier-general,  was  created  by 
the  Act  of  March  3, 1813.^  The  plaintiff  in  error  was  appointed  to 
that  office ;  and  his  commission  bears  date  on  the  1st  of  May,  1816, 
with  the  rank  of  brigadier-general  from  22d  of  November,  1814. 

The  pay  and  emoluments  of  the  officers  of  the  army  are  fixed  by 
the  act  of  16th  of  March,  1802,  and  the  act  of  the  12th  of  April, 
1808.2  By  the  5th  section  of  the  first-mentioned  act,  it  is  provided 
that  the  commanding  officers  of  each  separate  post  shall  be  entitled 
to  such  additional  number  of  rations  as  the  President  of  the  United 
States  shall  from  time  to  time  direct,  having  respect  to  the  special 
circumstances  of  eeebh  post.  Under  this  authority,  the  President  has 
at  various  times  designated  military  posts  and  stations,  and  allowed 
double  rations  to  the  commanding  officers ;  and  in  the  case  of  Cren* 
eral  Wilkinson,  when  stationed  at  New  Orleans,  and  commanding 
there  in  quality  of  a  commanding  officer  at  a  separate  post,  he  allowed 
that  officer  treble  rations.     It  appears,  by  the  record  and  documents 

1  2  Stats,  at  Large,  819.  *  lb.  481. 
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referred  to  in  this  ease,  that  on  the  25th  of  August,  1812,  the  President 
ordered  that  generals  commanding  separate  armies  should  receive 
doable  rations. 

In  February,  1814,  an  order  was  issued  by  the  war  department,  on 
the  subject  of  double  rations,  of  which  the  following  is  an  extract : 
"  It  is  ordered  that  general  or  other  officers  commanding  districts 
shall,  while  so  doing,  receive  double  rations ;  which  will  supersede 
all  other  grants  of  double  rations  at  posts  within  the  district." 

On  the  6th  of  March,  1816,  a  general  order  was  issued  in  the  words 
following :  "  Generals  commanding  divisions ;  officers  commanding 
military  departments ;  and  all  officers  while  in  the  command  of  per- 
manent posts  and  garrisons,  separate  from  the  stations  of  command- 
ants of  departments,  which  subject  them  to  the  additional  expense 
of  independent  commands,  are  allowed  double  rations.  No  more 
than  one  officer  can  be  entitled  to  double  rations  at  the  same  sta- 
tion." 

The  adjutant  and  inspector-general  performed  the  duties  of  his 
office  from  November,  1814,  and  charged  the  compensation  as  al- 
lowed by  law  until  the  year  1816,  when  a  difficulty  arose  on  the 
subject  of  his  fuel  and  quarters,  from  the  circumstance  of  their  being 
no  disbursing  office  in  the  quartermaster's  department  at 
the  seat  of  government ;  and  from  the  regulations  *  of  the  [  *  295  ] 
war  department  then  in  force,  prohibiting  an  allowance  in 
money  to  be  made  to  officers  in  lieu  of  these  emoluments.  The 
secretary  of  war  then  issued  the  following  order:  "A  commutation 
of  double  rations  is  allowed  to  the  adjutant  and  inspector-general  in 
lieu  of  fuel  and  quarters." 

Under  this  authority  he  claimed  and  was  allowed  double  rations 
from  November,  1814,  refunding  to  the  government  the  allowance 
he  had  received  for  fuel  and  quarters  from  the  time  of  his  acceptance 
until  the  date  of  the  above  order.  He  continued  to  receive  double 
rations,  making  no  charge  for  fuel  and  quarters,  until  an  order  was 
issued  by  the  secretary  of  war,  on  the  10th  of  August,  1818,  to  the 
following  effect :  "  The  reason  for  tlie  allowance  to  the  chief  of  the 
engineers,  and  to  the  adjutant  and  inspector-general,  in  lieu  of  fuel 
and  quarters,  no  longer  existing,  since  the  establishment  of  the  quar- 
termaster's department,  at  the  termination  of  the  present  quarter 
such  allowance  will  cease,  and  the  quartermaster-general  will,  on 
requisition,  furnish  them  with  fuel  and  quarters,  agreeably  to  their 
respective  ranks."  The  commutation  of  double  rations  ceased 
accordingly;  and  the  adjutant  and  inspector-general  continued  to 
charge  and  receive  single  rations  only,  from  the  1st  of  October,  1818. 
to  the  31st  of  May,  1821,  when  the  office  was  abolished. 
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The  defendant  in  the  court  below,  now  plaintiff  in  error,  in  sup- 
port of  his  claim,  produced  a  certificate  from  Richard  Cutts,  second 
comptroller  of  the  treasury,  "  that  the  senior  officer  of  the  engineer 
department,  stationed  at  Washington,  has  charged  and  been  allowed 
double  rations  since  the  1st  of  January,  1818.  The  senior  officers  of 
the  quartermaster's  subsistence,  and  ordnance  departments  have 
charged  and  been  allowed  double  rations,  since  the  27th  of  July,  1821 ; 
and  Major-Qeneral  Brown  has  charged  and  been  allowed  double 
rations  since  the  1st  of  June,  1821,  when  he  was  stationed  in  this 
city."  And  also  the  following  regulations :  The  regulation  and  gen- 
eral order. of  the  27th  of  July,  1821,  issued  by  the  war  department, 
allowing  to  the  quartermaster-general,  commissary-general  of  subsist- 
ence, the  colonel  of  engineers,  and  the  chief  of  the  ordnance  depart- 
ment^ (while  stationed  at  the  seat  of  government,)  double  rations 
from  the  date  of  the  said  order. 

The  regulations  or  general  order,  duly  issued  from  the  war-depart- 
ment, dated  the  31st  of  May,  1821,  addressed  to  the  defendant,  as 
adjutant  and  inspector-general,  directing  him,  among  other  things, 
to  hand  over  the  records  and  files  of  his  office  to  Major-General 
Brown,  on  the  next  day,  being  the  1st  of  June,  1821 ;  the  said  major- 
general  having,  from  the  time  he  had  assumed  command,  and  had 
relieved  the  said  adjutant  and  inspector-general,  at  the  seat 
[  *  296  ]  of  government,  pursuant  to  the  last-mentioned  order,  been 
allowed  and  paid  double  rations,  as  certified  by  the  second 
comptroller ;  which  regulation  or  general  order  is  in  the  following 
words :  "  The  adjutant-general,  under  the  law  of  the  2d  of  March 
last,'  being  attached  to  the  major-general  commanding  the  army,  and 
now  absent,  you  will  to-morrow  pass  over  the  records  and  files  of  your 
office  to  Major-General  Brown,  and  will  assume  the  duties  of  pay- 
master-general Major-General  Brown  has  been  advised  of  this  order ; 
and  Colonel  Towson  will  be  instructed  to  hand  over  the  papers  and 
records  of  the  pay  department  to  you."  That  the  brigadiers-general 
of  the  army  of  the  United  States  have  all  been  regularly,  allowed 
double  rations  since  the  said  general  order  and  regulation  of  the  6th 
of  March,  1816.  That  the  defendant  continued  at  the  head  of  the 
department  of  adjutant  and  inspector-general,  and  stationed  at  the 
seat  of  government,  from  the  time  of  his  appointment  and  commis- 
sion as  such  until  the  31st  of  May,  1821,  and  until  he  was  relieved 
by  Major-General  Brown  as  before  mentioned 

The  defendant  then  proved,  by  Thomas  S.  Jessup,  quartermaste^ 
general,  that  in  his  opinion,  and  according  to  the  general  usage  of 
the  army,  the  department  of  adjutant  and  inspector-general  was  a 
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military  department;  and  that  the  defendant,  whilst  exercising 
that  office,  was  commandant  of  a  military  department;  and,  as 
such,  was  subject  to  the  additional  expense  of  an  independent  com- 
mand. 

The  declaration  in  this  cause  is  founded  on  a  transcript  from  the 
treasury,  certified  in  the  usual  form,  and  contained  a  count  for  money 
had  and  received,  and  other  counts  not  necessary  to  be  mentioned ; 
issue  was  joined  on  the  plea  of  non  assumpsit;  and  by  agreement  of 
counsel,  a  verdict  for  the  United  States  was  taken  for  the  sum 
claimed,  subject  to  the  opinion  of  the  court  upon  the  laws  of  the 
United  States  relative  to  the  pay  and  emoluments  of  the  officers  of 
the  army  and  the  regulations  and  orders  of  the  executive  department, 
issued  in  pursuance  of  those  laws.  The  court,  on  consideration, 
gave  judgment  in  favor  of  the  United  States  ;  and  the  cause  is  now 
before  this  court,  by  writ  of  error,  for  their  decision. 

The  claim  of  the  plaintiff  in  error  to  double  rations,  as  charged, 
rests  altogether  upon  a  correct  construction  of  the  5th  section  of  the 
Act  of  the  16th  of  March,  1802,  and  of  the  regulations  and  orders  of 
the  executive  department,  issued  in  pursuance  of  that  section.  The 
President  of  the  United  States  has  a  discretionary  power  to  allow 
such  additional  number  of  rations  to  officers  commanding  at  separate 
posts,  as  he  may  think  just ;  having  respect  to  the  special  circum- 
stances of  each  post  The  law  granting  this  authority  is  not  imper- 
ative, and  in  the  exercise  of  his  discretion  the  President 
may  allow  or  •refuse  to  allow  additional  rations,  as  in  his  [  •297  J 
opinion  he  may  deem  just. 

The  reason  of  the  authority  to  grant  the  allowance  is  obvious. 
By  an  independent  command,  at  a  separate  post,  the  officer  is  sub- 
ject to  additional  expense  and  an  increase  of  duty.  An  officer  may 
be  said  to  command  at  a  separate  post,  when  he  is  out  of  the  reach 
of  the  orders  of  the  commander-in-chief,  or  of  a  superior  officer  in 
command  in  the  neighborhood.  He  must  then  issue  the  necessary 
orders  to  the  troops  under  his  command,  it  being  impracticable  to 
receive  them  from  a  superior  officer.  His  authority  is  the  source 
from  which  they  must  flow. 

There  can  be  no  controversy  about  additional  rations,  if  the  Presi- 
dent makes  the  allowance.  He  may  issue  the  order  himself,  or  it 
may  be  done  by  the  secretary  of  war,  with  his  approbation.  The 
secretary  of  war,  as  the  legitimate  organ  of  the  President,  under  a 
general  authority  from  him,  may  exercise  the  power  and  make  the 
allowance  to  officers  having  a  separate  command.  The  language  of 
the  law  is  plain  and  unambiguous.  No  officer  is  entitled  to  the  addi- 
tional allowance  unless  he  be  a  commandant  at  a  separate  post,  and 
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then  the  daim  most  be  sanctioned  by  the  Executive.     The  allowance 
cannot  be  made  to  more  than  one  officer  at  the  same  station. 

It  is  not  contended,  in  the  case  under  consideration,  that  the  grant 
was  made  by  the  President ;  but  the  plaintiff  in  error  claims  it  under 
the  orders  which  have  been  recited,  and  which  are  spread  upon  the 
record,  and  because  officers  of  equal  rank,  and,  in  his  opinion,  simi- 
larly circumstanced,  have  received  the  additional  allowance.  Double 
rations  form  no  part  of  the  regular  and  legal  emoluments  of  a  brig- 
adier-general, and  can  only  be  claimed  under  circumstances  before 
enumerated.  The  plaintiff  in  error  seems  to  rely  with  more  confi- 
dence on  the  order  of  the  6th  of  March,  1816,  taken  in  connection 
with  the  opinion  of  Greneral  Jessup.  That  order  directs  the  addi- 
tional allowance  to  be  made  to  generals  commanding  divisions,  and  to 
officers  commanding  military  departments,  &c. ;  and  General  Jessup 
was  of  opinion  that,  according  to  the  general  usage  of  the  army,  the  de- 
partment of  adjutant  and  inspector-general  was  a  military  depart- 
ment ;  and  that,  whilst  exercising  that  office,  he  was  commandant  of 
a  military  department,  and,  as  such,  subject  to  the  expense  of  an 
independent  conmiand. 

The  record  contains  no  evidence  that  the  adjutant  and  inspector 
general  was  ever  ordered  to  an  independent  or  separate  command 
In  the  discharge  of  his  ordinary  duties,  he  has  no  distinct  command ; 
his  duties  consist  in  details  of  service,  and  not  in  active  mil- 
[  •  298  ]  itary  command.  The  order  of  the  *  16th  of  March,  1816, 
directing  double  rations  to  be  allowed  to  officers  command- 
ing military  departments,  is  construed  to  relate  to  the  geographical 
sections  of  country  into  which  the  two  divisions  of  the  army  are 
divided,  and  which  were  denominated  departments,  and  intended  to 
designate  the  extent  of  actual  command  given  to  the  officer  com- 
manding each  department ;  and  that  it  does  not  relate  to  the  law  of- 
the  3d  of  March,  1813,  for  the  better  organization  of  the  general  staff 
of  the  army.  This  appears  to  have  been  the  construction  given  to 
the  order  by  the  war  department,  as  none  of  the  staff  officers,  created 
by  that  act,  with  the  exception  of  the  plaintiff  in  error,  ever  made  a 
claim  for  double  rations ;  and  the  claim  under  consideration  was  dis- 
allowed by  the  accounting  officers  of  the  war  department 

During  the  time  the  adjutant  and  inspector-general  was  stationed 
at  the  seat  of  government,  comprehending  the  space  for  which  double 
rations  are  claimed,  it  does  not  appear  that  there  was  any  recognized 
commanding  officer.  The  staff  officers  then  stationed  at  the  seat  of 
government  were  subject  to  the  authority  of  the  secretary  of  war,  and 
under  his  direct  and  exclusive  control. 

It  is  the  opinion  of  the  court  that  the  claim  of  the  plaintiff  in  enat 
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18  not  sanctioned  by  the  act  of  the  16th  of  March,  1802,  nor  by  the 
regulations  and  orders  of  the  executive  department,  issued  in  pursu-* 
anoe  of  that  law. 

The  judgment  of  the  circuit  court  is  affirmed^  with  costs. 


The  Mechanics'  Bank  of  Alexandria,  Appellants,  v,  Louisa  and 
Anna  Maria  Seton,  Appellees,  by  their  Guardian,  &c. 

1  P.  299. 

A  coart  of  equity  has  jurisdiction  to  compel  a  bank  to  open  its  transfer  books  and  permit  a 

transfer  of  its  stock. 
An  objection  for  want  of  parties  ought  not  to  prevail  at  the  hearing,  on  appeal,  except 

when  the  party  is  indispensably  necessary. 
A  trostee,  in  whose  name  bank  stock  stands,  and  who  is  willing  to  trauKfer  it  to  his  oatuu 

que  trusty  \s  not  a  necessary  party  to  a  bill  against  the  bank  to  compel  it  to  allow  a  transfer. 
The  bank,  under  its  charter,  has  no  lien,  for  debts  of  a  trustee,  on  stock  held  in  trust,  with 

the  knowledge  of  the  board  of  directors. 
Cross-examining  a  witness  is  a  waiver  of  irregularity  in  the  time  of  taking  the  deposition. 

The  case  is  stated  in  the  opinion  of  the  court 

Swann  and  Wirtj  (attorney-general,)  for  the  appellants. 

Janes  and  Taylor,  contra. 

•  Thompson,  J.,  delivered  the  opinion  of  the  court  [  *  304  ] 

The  appellees,  who  were  the  complainants  in  the  court 
below,  filed  their  bill  against  the  Mechanics'  Bank  of  Alexandria,  set- 
ting out  their  right  to  (3,000  of  the  capital  stock  of  that  bank,  which 
was  standing  in  the  name  of  Adam  Lynn,  but  which  was  avowedly 
purchased  and  held  by  him  as  trustee  for  John  Wise,  the  grandfather 
of  the  complainants,  and  from  whom  they  derived  their  right  and 
title  to  the  stock  in  question ;  that  they  were  desirous  of  having  their 
stock  transferred  to  their  guardian,  wliich  the  trustee,  Adam  Lynn, 
was  willing  to  do,  and  offered  to  transfer  the  same ;  but  that,  on  ap- 
plication to  the  bank,  permission  was  refused,  on  the  allegation  that 
Adam  Lynn  was  a  debtor  to  the  bank,  and  that  it  held  a  lien  for  that 
debt  on  all  the  stock  of  the  bank  which  stood  in  his  name.  The  bill 
alleges  that  when  the  stock  was  purchased  by  Adam  Lynn  for  John 
Wise,  and  transferred  to  him  upon  the  books  of  the  bank,  it  vas  well 
known  to  the  president  and  directors  that  the  purchase  was  made  by 
and  transferred  to  Lynn  in  his  character  of  trustee  for  John  Wise, 
although  the  trust  was  not  expressed  in  the  transfer. 

The  biU  prays  that  the  bank  may  be  compelled  to  open  its  transfer 
book,  and  permit  Adsgn  Lynn  to  transfer  the  (3,000  in  stock  to  the 
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Baid  Louisa  and  Anna  Maria  Seton,  or  to  their  guardian,  Nathaniel 
S.  Wise, 

The  bank,  by  its  answer,  denies  that  the  board  of  directors  knew 
or  had  any  notice  that  Adara  Lynn  held  the  stock  as  trustee,  but 
alleges  that  all  the  stock  standing  upon  the  books  of  the  bank  in  the 
name  of  Adam  Lynn  was  considered  by  the  board  of  directors  as  his 
own  stock,  and  avers  that,  at  the  time  the  answer  was  put  in,  there 
was  no  stock  standing  in  his  name  on  the  books,  but  that  the  whole 
of  it  had  been  applied  by  the  bank  to  the  payment  of  his  debts  to  it, 
according  to  articles  of  agreement  between  him  and  the  cashier  of 
the  bank. 

The  bank  also  sets  up  the  right,  under  its  charter,  to  hold  the  stock 
for  the  payment  of  Lynn's  debt,  but  had,  under  the  agreement  made 
with  the  cashier,  as  before  mentioned,  become  the  purchaser  of  the 
stock,  for  a  full  and  fair  consideration,  without  any  knowledge  that 
the  complainants  had  any  interest  in  the  same. 

The  court  below,  upon  the  bill^  answer,  and  exhibits,  and  proofs 
taken  in  the  cause,  decreed  that  the  bank  should  cause  its  trans- 
fer book  to  be  opened,  and  to  permit  Adam  Lynn  to 
[  •  305  ]  *  transfer  the  stock  to  Nathaniel  S.  Wise,  guardian  of  the 
complainants,  to  be  by  him  held  in  trust  for  their  use. 
From  this  decree  there  is  an  appeal  to  this  court,  and  the  follow- 
ing points  have  been  made,  upon  which  a  reversal  of  that  decree  is 
claimed. 

1.  That  the  subject-matter  of  the  bill  is  not  properly  cognizable  in 
a  court  of  chancery ;  but  that  the  remedy  is  at  law,  and  the  party  to 
be  compensated  in  damages. 

2.  That  there  is  a  want  of  proper  parties. 

3.  That  upon  the  merits,  the  bank  has  a  right  to  hold  and  apply 
the  stock,  in  payment  of  Adam  Lynn's  debt  to  it* 

With  respect  to  the  first  objection,  it  has  been  said  that  a  court  of 
chancery  will  not  decree  a  specific  performance  of  contracts ;  except 
for  the  purchase  of  lands  or  things  that  relate  to  the  realty,  and  are 
of  a  permanent  nature ;  and,  that  where  the  contracts  are  for  chattels, 
and  compensation  can  be  made  in  damages,  the  parties  must  be  left 
to  their  remedy  at  law.  But  notwithstanding  this  distinction  be- 
tween personal  contracts  for  goods,  and  contracts  for  lands,  is  to  be 
found  laid  down  in  the  books,  as  a  general  rule,  yet  there  are  many 
cases  to  be  found,  where  specific  performance  of  contracts  relating 
to  personalty  have  been  enforced  in  chancery ;  and  courts  will  only 
weigh  with  greater  nicety  contracts  of  this  description,  than  such  as 
relate  to  lands. 

But  the  application  of  this  distinction  to  the  present  case,  is  not 
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perceived  If  this  had  been  a  bill,  filed  against  the  bank,  to  compel 
a  specific  performance  of  any  coniaract  entered  into  with  it,  for  the 
Bale  of  stock,  it  might  then  be  urged  that  compensation  for  a  breach 
of  the  contract  might  be  made  in  damages ;  and  that  the  remedy 
was  properly  to  be  sought  in  a  court  of  law.  But  the  bill  does  not 
set  up  any  contract  between  the  complainants  and  the  bank ;  nor 
does  it  seek  a  specific  performance  of  any  express  contract  whatever 
entered  into  with  the  bank.  It  only  asks  that  the  bank  may  be  com- 
pelled to  open  its  transfer  book,  and  permit  Adam  Lynn  to  transfer 
the  stock.  By  the  charter  and  by-laws  of  the  bank  such  transfer 
could  only  be  made  upon  the  books  of  the  bank;  and  it  was  by  their 
consent  alone  that  this  could  be  done. 

Although  it  might  be  the  duty  of  the  bank  to  permit  such  transfer^ 
it  would  be  difficult  to  sustain  an  action  at  law  for  refusing  to  open 
its  books  and  permit  the  transfer.  Nor  have  the  appellants  shown 
such  a  claim  to  the  stock  as  to  authorize  the  court  to  turn  the  ap- 
pellees round  to  their  remedy  at  law,  against  Lynn,  admitting  they 
might  have  it.  At  aU  events,  the  remedy  at  law  is  not  clear  and 
perfect;  and  it  is  not  a  case  for  compensation  in  damages,  but  for 
specific  performance;  which  can  only  be  enforced  in  a  court  of 
chancery. 

*  2.  The  second  objection,  that  Adam  Lynn  ought  to  [  *  306  ] 
have  been  made  a  defendant,  would  seem  to  grow  out  of  a 
misapprehension  of  the  object  of  this  bill,  and  the  specific  relief 
sought  by  it 

It  ought  to  be  observed  here,  preliminarily,  as  matter  of  practice, 
that  although  an  objection  for  want  of  proper  parties  may  be  taken 
at  the  hearing,  yet  the  objection  ought  not  t6  prevail  upon  the  final 
hearing  on  appeal,  except  in  very  strong  cases,  and  when  the  court 
perceives  that  a  necessary  and  indispensable  party  is  wanting. 

The  objection  should  be  taken  at  an  earlier  stage  in  the  proceed- 
ings, by  which  great  delay  and  expense  would  be  avoided. 

The  general  rule,  as  to  parties,  undoubtedly  is,  that  when  a  bill  is 
brought  for  relief,  all  persons  materially  interested  in  the  subject  of 
the  suit  ought  to  be  made  parties,  either  as  plaintiffs  or  defendants, 
in  order  to  prevent  a  multiplicity  of  suits,  and  that  there  may  be  a 
complete  and  final  decree  between  all  parties  interested.  But  this  is 
a  rule  established  for  the  convenient  administration  of  justice,  and  is 
subject  to  many  exceptions ;  and  is,  more  or  less,  a  matter  of  discre- 
tion in  the  court;  and  ought  to  be  restricted  to  parties,  whose  inter- 
est is  involved  in  the  issue,  and  to  be  affected  by  the  decree.  The 
relief  granted  will  always  be  so  modified  as  not  to  affect  the  interest 
of  others;  2  Mad  Ch.  180;  1  Johns.  Ch.  350. 
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said  Louisa  and  Anna  Maria  Seton,  or  to  their  guardian,  Nathaniel 
S.  Wise. 

The  bank,  by  its  answer,  denies  that  the  board  of  directors  knew 
or  had  any  notice  that  Adam  Lynn  held  the  stock  as  trustee,  but 
alleges  that  all  the  stock  standing  upon  the  books  of  the  bank  in  the 
name  of  Adam  Lynn  was  considered  by  the  board  of  directors  as  his 
own  stock,  and  avers  that,  at  the  time  the  answer  waa  put  in,  there 
was  no  stock  standing  in  his  name  on  the  books,  but  that  the  whole 
of  it  had  been  applied  by  the  bank  to  the  payment  of  his  debts  to  it, 
according  to  articles  of  agreement  between  him  and  the  cashier  of 
the  bank. 

The  bank  also  sets  up  the  right,  under  its  charter,  to  hold  the  stock 
for  the  payment  of  Lynn's  debt,  but  had,  under  the  agreement  made 
with  the  cashier,  as  before  mentioned,  become  the  purchaser  of  the 
stock,  for  a  full  and  fair  consideration,  without  any  knowledge  that 
the  complainants  had  any  interest  in  the  same. 

The  court  below,  upon  the  bill>  answer,  and  exhibits,  and  procfe 
taken  in  the  cause,  decreed  that  the  bank  should  cause  its  trans- 
fer book  to  be  opened,  and  to  permit  Adam  Lynn  to 
[  •  305  ]  •  transfer  the  stock  to  Nathaniel  S.  Wise,  guardian  of  the 
complainants,  to  be  by  him  held  in  trust  for  their  use. 
From  this  decree  there  is  an  appeal  to  this  court,  and  the  follow- 
ing points  have  been  made,  upon  which  a  reversal  of  that  decree  is 
claimed. 

1.  That  the  subject-matter  of  the  bill  is  not  properly  cognizable  in 
a  court  of  chancery ;  but  that  the  remedy  is  at  law,  and  the  party  to 
be  compensated  in  damages. 

2.  That  there  is  a  want  of  proper  parties. 

3.  That  upon  the  merits,  the  bank  has  a  right  to  hold  and  apply 
the  stock,  in  payment  of  Adam  Lynn's  debt  to  it. 

With  respect  to  the  first  objection,  it  has  been  said  that  a  court  of 
chancery  will  not  decree  a  specific  performance  of  contracts ;  except 
for  the  purchase  of  lands  or  things  that  relate  to  the  realty,  and  are 
of  a  permanent  nature  ;  and,  that  where  the  contracts  are  for  chattels, 
and  compensation  can  be  made  in  damages,  the  parties  must  be  left 
to  their  remedy  at  law.  But  notwithstanding  this  distinction  be- 
tween personal  contracts  for  goods,  and  contracts  for  lands,  is  to  he 
found  laid  down  in  the  books,  as  a  general  rule,  yet  there  are  many 
cases  to  be.  found,  where  specific  performance  of  contracts  relating 
to  personalty  have  been  enforced  in  chancery ;  and  courts  will  only 
i  weigh  with  greater  nicety  contracts  of  this  description,  than  such  as 

relate  to  lands. 

But  the  application  of  this  distinction  to  the  present  case,  is  not 
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perceived  If  this  bad  been  a  bill,  filed  against  the  bank,  to  compel 
a  specific  performance  of  any  contract  entered  into  with  it,  for  the 
sale  of  stock,  it  might  then  be  urged  that  compensation  for  a  breach 
of  the  contract  might  be  made  in  damages ;  and  that  the  remedy 
was  properly  to  be  sought  in  a  court  of  law.  But  the  bill  does  not 
set  up  any  contract  between  the  complainants  and  the  bank ;  nor 
does  it  seek  a  specific  performance  of  any  express  contract  whatever 
entered  into  with  the  bank.  It  only  asks  that  the  bank  may  be  com- 
pelled to  open  its  transfer  book,  and  permit  Adam  Lynn  to  transfer 
the  stock.  By  the  charter  and  by-laws  of  the  bank  such  transfer 
could  only  be  made  upon  the  books  of  the  bank;  and  it  was  by  their 
consent  alone  that  this  could  be  done. 

Although  it  might  be  the  duty  of  the  bank  to  permit  such  transfer, 
it  would  be  difficult  to  sustain  an  action  at  law  for  refusing  to  open 
its  books  and  permit  the  transfer.  Nor  have  the  appellants  shown 
such  a  claim  to  the  stock  as  to  authorize  the  court  to  turn  the  ap- 
pellees round  to  their  remedy  at  law,  against  Lynn,  admitting  they 
might  have  it.  At  all  events,  the  remedy  at  law  is  not  clear  and 
perfect ;  and  it  is  not  a  case  for  compensation  in  damages,  but  for 
specific  performance;  which  can  only  be  enforced  in  a  court  of 
chancery. 

•  2.  The  second  objection,  that  Adam  Lynn  ought  to  [  *  306  ] 
have  been  made  a  defendant,  would  seem  to  grow  out  of  a 
misapprehension  of  the  object  of  this  bill,  and  the  specific  relief 
sought  by  it 

It  ought  to  be  observed  here,  preliminarily,  as  matter  of  practice, 
that  although  an  objection  for  want  of  proper  parties  may  be  taken 
at  the  hearing,  yet  the  objection  ought  not  t6  prevail  upon  the  final 
hearing  on  appeal,  except  in  very  strong  cases,  and  when  the  court 
perceives  that  a  necessary  and  indispensable  party  is  wanting. 

The  objection  should  be  taken  at  an  earlier  stage  in  the  proceed- 
ings, by  which  great  delay  and  expense  would  be  avoided. 

The  general  rule,  as  to  parties,  undoubtedly  is,  that  when  a  biU  is 
brought  for  relief,  all  persons  materially  interested  in  the  subject  of 
the  suit  ought  to  be  made  parties,  either  as  plaintifis  or  defendants, 
in  order  to  prevent  a  multiplicity  of  suits,  and  that  there  may  be  a 
complete  and  final  decree  between  all  parties  interested.  But  this  is 
a  rule  established  for  the  convenient  administration  of  justice,  and  is 
subject  to  many  exceptions ;  and  is,  more  or  less,  a  matter  of  discre- 
tion in  the  court ;  and  ought  to  be  restricted  to  parties,  whose  inter- 
est is  involved  in  the  issue,  and  to  be  afiected  by  the  decree.  The 
relief  granted  will  always  be  so  modified  as  not  to  affect  the  interest 
of  others;  2  Mad  Ch.  180;  1  Johns.  Ch.  350. 
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Where  was  the  necessity  or  even  propriety  of  making  Lynn  a 
party  ?  No  relief  is  sought  against  him.  The  bill  expressly  alleges 
that  he  was  perfectly  willing  to  make  the  transfer ;  but  permission 
was  refused  by  the  bank.  There  is  no  allegation  in  the  bill  upon 
which  a  decree  could  be  made  against  Lynn ;  and  it  is  a  well-setded 
rule,  that  no  one  need  be  made  a  party,  against  whom,  if  brought 
to  a  hearing,  the  plaintiff  can  have  no  decree.  2  Mad.  Ch.  184 ;  3  P. 
Will  310,  n.  1. 

The  contest  with  respect  to  the  right  to  the  stock,  is  between  the 
complainants  and  the  bank ;  and  it  cannot  be  necessary  to  bring 
Lynn  into  the  suit,  in  order  to  determine  that  question.  He  claims 
no  right  to  the  stock ;  and  if  the  bank  has  established  its  right  to  hold 
it,  for  the  payment  of  Lynn's  debt,  the  complainants  have  no  pretence 
for  requiring  the  books  of  the  bank  to  be  opened,  and  to  permit  the 
transfer  to  be  made,  as  prayed  in  the  bill  The  bank  cannot  compel 
the  complainants  to  bring  Lynn  before  the  court,  as  a  defendant,  for 
the  purpose  of  litigating  questions  between  themselves  with  which 
the  complainants  have  no  concern.  No  objection  to  the  decree  can, 
therefore,  be  made  for  want  of  proper  parties. 

The  remaining  inquiry  is,  whether  the  bank  is  entitled  to  hold  this 
stock  as  security,  or  apply  it  in  payment  of  Lynn's  debt, 
[  •  307  ]  •  either  by  virtue  of  its  charter  or  under  the  agreement  be- 
tween hhn  and  the  cashier. 

An  objection,  however,  has  been  made  preliminarily  to  this  court's 
noticing  the  deposition  of  Adam  Lynn ;  because,  as  is  alleged,  it 
was  taken  after  the  cause  was  set  down  for  hearing,  and  without  any 
order  of  the  court  for  that  purpose. 

Admitting  this  to  have  been  irregular,  no  objection  appears  to 
have  been  made  in  the  court  below  to  the  reading  of  the  deposition ; 
and  had  it  been  made  it  ought  not  to  have  prevailed  even  there, 
because  the  defendants  cross-examined  the  witness,  which  would  be 
considered  a  waiver  of  the  irregularity. 

But  at  all  events  the  objection  cannot  be  listened  to  here,  accord- 
ing to  the  express  rule  of  this  court,  (February  term,  1824,)  which 
declares,  ^  that,  in  all  cases  of  equity  and  admiralty  jurisdiction,  no 
objection  shall  be  allowed  to  be  taken  to  the  admissibility  of  any  dep- 
osition, deed,  grant,  or  other  exhibit  found  in  the  record  as  evidence, 
unless  objection  was  taken  thereto  in  the  court  below,  and  entered  of 
record ;  but  the  same  shall  otherwise  be  deemed  to  have  been  admitted 
by  consent." 

It  is  deemed  unnecessary  to  enter  into  an  examination  of  the  proofs 
in  the  cause  to  show  that,  in  point  of  fact,  the  stock  in  question  was 
held  by  Lynn  in  trust  for  the  complainants ;  and  that  this  fact  wai 
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known  to  the  board  of  directors,  when  it  was  transferred  to  him  by 
James  Sanderson.  The  evidence  establishes  these  points,  beyond 
any  reasonable  ground  of  doubt ;  and  the  real  question  is,  whether 
the  bank,  with  full  knowledge  of  the  board  of  directors,  that  this  stock 
was  not  the  property  of  Lynn,  but  held  by  him  in  trust  for  the  ap- 
pellees, can  assert  a  lien  upon  it  for  the  private  debt  of  Lynn,  either 
under  the  charter  or  the  agreement  made  with  Chapin,  and  the 
transfer  made  by  him  to  the  bank. 

The  equity  of  the  case  must  strike  every  one  very  forcibly,  as  being 
decidedly  with  the  appellees.  And  unless  the  claims  of  the  bank  can 
be  sustained  by  the  clear  and  positive  provisions  of  its  charter,  the 
decree  of  the  court  below  ought  to  be  affirmed. 

This  claim  is  asserted  under  the  provisions  of  the  3d  and  21st  sec* 
tions  of  the  act  of  congress,^  incorporating  the  bank. 

The  third  section,  after  providing  for  the  opening  the  subscription 
for  the  stock,  and  pointing  out  the  manner  in  which  the  excess  shall 
be  reduced,  in  case  the  subscription  shall  exceed  the  number  of  shares 
allowed  to  be  subscribed,  has  this  proviso :  "  Provided  always,  that  it 
is  hereby  expressly  understood  that  all  the  subscriptions  and  shares 
obtained  in  consequence  thereof  shall  be  deemed  and  held  to  be 
for  the  sole  and  exclusive  use  and  benefit  of  the  persons,  co- 
•  partnerships,  or  bodies  politic,  subscribing,  or  in  whose  [  *  308  ] 
behalf  the  subscriptions  respectively  shall  be  declared  to  be 
made  at  the  time  of  making  the  same ;  and  all  bargains,  contracts, 
promises,  agreements,  and  engagements,  in  anywise  contravening 
this  provision,  shall  be  void."  The  21st  section  declares,  '<  that  the 
shares  of  the  capital  stock  shall  be  transferable  at  any  time,  accord* 
ing  to  such  rules  as  may  be  established  by  the  president  and  direc- 
tors; but  no  stock  shall  be  transferred,  the  holder  thereof  being 
indebted  to  the  bank,  until  such  debt  be  satisfied ;  except  the  presi« 
dent  and  directors  shaU  otherwise  order  it" 

These  sections,  when  taken  together,  have  been  supposed  to  require 
a  construction,  that  the  stock  shall  be  deemed  to  belong  to  the  . 
person  in  whose  name  it  stands  upon  the  books  of  the  bank ;  and 
that  the  bank  is  not  bound  to  recognize  the  interest  of  any  cestui  que 
trust ;  and  may  refuse  to  permit  the  stock  to  be  transferred  whilst 
the  nominal  holder  is  indebted  to  the  bank. 

This  construction,  however,  in  the  opinion  of  the  court,  cannot  be 
sustained.  The  third  section  must  clearly  be  understood  as  applying, 
to  the  first  subscription  for  the  stock ;  and  was  intended  to  prevent  one 
person  subscribing  for  stock  in  the  name  of  another,  for  his  own  benefit. 

1  %  Stats,  at  Large,  785. 
TOL.  VII.  60 
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The  constraction  of  the  21st  section  will  depend  upon  the  inter- 
pretation to  be  given  to  the  word  holder,  as  there  used.  This  tenn 
is  not  necessarily  restricted  to  the  nominal  holder.  It  will  admit  of 
a  broader  and  more  enlarged  meaning;  and  may  well  be  applied  to 
the  party  really  and  beneficially  interested  in  the  stock.  And  there 
can  be  no  good  reasons  why  it  should  not  be  so  applied  when  the 
bank  is  fully  apprised  of  all  circumstances  in  relation  to  the  stock, 
and  knows  who  is  the  real  holder  thereof. 

This  provision  was  intended  to  put  into  the  hands  of  the  bank 
additional  security  for  debts  due  firom  stockholders.  But  when  it  is 
known  that  the  person  in  whose  name  the  stock  stands  has  no 
interest  in  it,  he  will  acquire  no  credit  upon  the  strength  of  snch 
stock ;  and  that  such  was  the  understanding  of  the  bank,  in  this  case, 
is  clearly  shown  by  the  evidence.  For,  when  the  transfer  was  made 
to  Lynn,  he  asked  to  have  the  discount  continued  to  him,  which 
Sanderson,  firom  whom  he  purchased,  had  upon  the  stock.  But  this 
was  refused,  on  the  ground  that  the  stock  did  not  belong  to  Lynn, 
but  to  Wise.  There  is  no  evidence  in  the  cause  to  show  that  Lynn's 
debt  was  contracted  with  the  bank  after  the  stock  was  transferred  to 
him ;  or  that  he  has,  in  any  manner,  obtained  credit  with  the  bank 
on  account  thereof;  but  the  contrary  is  fairly  to  be  under- 
[  •  309  ]  stood  from  the  proofs.  Nor  does  the  bank  allege  the  *  insol- 
vency of  Lynn ;  or  that  it  has  not  a  fuU  and  complete 
remedy  against  him,  without  having  recourse  to  this  stock. 

To  permit  the  bank,  under  such  circumstances,  to  avail  itself  of 
this  stock  to  satisfy  a  debt  contracted  without  any  reference  to  it  as 
security,  and  with  full  knowledge  that  Lynn  held  it  in  trust  for  the 
complainants,  would  be  repugnant  to  the  most  obvious  principles  of 
justice  and  equity.  Suppose  the  trust  had  been  lexpressly  declared 
upon  the  transfer  book  of  the  bank ;  would  there  be  the  least  color 
for  sustaining  the  claim  now  set  up  ?  And  yet  Lynn  would  be  the 
legal  holder  of  the  stock,  in  such  case,  as  much  as  in  the  one  now 
.  before  the  court  Full  notice  of  a  trust  draws  after  it  all  the  conse- 
quences of  an  express  declaration  of  the  trust,  as  to  all  persons 
chargeable  with  such  notice. 

It  is  a  well-settled  rule  in  equity  that  all  persons  coming  into 
possession  of  trust  property,  with  notice  of  the  trust,  shall  be  con- 
sidered as  trustees,  and  bound,  with  respect  to  that  special  prop- 
erty, to  the  execution  of  the  trust  2  Mad.  Ch.  125;  1  Sch.  & 
Lef.  262. 

Notice  to  an  agent  is  notice  to  his  principal.  If  it  were  held 
otherwise,  it  would  cause  great  inconvenience ;  and  notice  would  be 
avoided  in  every  case,  by  employing  agents.     2  Mad.   Ch.  326. 
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Notice  to  the  board  of  diiectors,  when  this  stock  was  transfered  to 
Lynn,  that  he  held  it  as  trustee  only,  was  notice  to  the  bank ;  and 
no  sabseqnent  change  of  directors  could  require  a  new  notice  of  this 
fact  So  that,  if  the  bank  had  sustained  any  injury  by  readbn  of  a 
subsequent  board  not  knowing  that  Lynn  held  the  stock  in  trust,  it 
would  result  from  the  negligence  of  its  own  agents,  and  could  not 
be  visited  upon  the  complainants.  But  no  such  injury  is  pretended. 
From  any  thing  that  appears  to  the  contrary,  Lynn  is  fully  able  to 
pay  his  debt  to  the  bank. 

The  case  of  the  Union  Bank  of  Georgetown  r.  Laird,  2  W.  390, 
has  been  supposed  to  have  a  strong  bearing  upon  the  one  now  before 
the  court.  But  the  circumstances  of  the  two  cases  are  very  dissim- 
ilar. In  the  former,  Patton  was  the  real  as  well  as  the  nominal 
holder  of  the  stock  when  he  contracted  his  debt  with  the  bank,  and 
when  his  acceptance  fell  due,  and  the  lien  of  the  bank,  no  doubt, 
attached  upon  the  stock ;  and  this  was  previous  to  the  assignment  oi 
it  to  Laird ;  and  the  question  there  was,  whether  the  bank  had  done 
any  thing  which  ought  to  be  considered  a  waiver  of  the  lien.  But, 
in  the  present  case,  Lynn  never  was  the  real  owner  of  the  stock,  and 
the  bank  well  understood  that  he  held  it  as  trustee,  and  no  lien  for 
Lynn's  debt  ever  attached  upon  it 

The  appellants  cannot,  therefore,  under  any  provisions  in  their 
charter,  apply  this   stock  to  their  own  use,  for  the  debt 
of  *  Lynn,  to  the  prejudice  of  the  rights  of  the  known  ces-  [  *  310  ] 
tut  que  trusts. 

Nor  is  there  any  ground  upon  which  the  claim  of  the  bank  can  be 
sust€dned,  under  the  agreement  made  between  Lynn  and  Chapin, 
the  cashier,  and  the  transfer  thereof,  made  by  the  latter  to  the  bank. 
K  the  bank,  as  has  already  been  shown,  was  chargeable  with  the 
knowledge  that  Lynn  was  a  meie  trustee,  it  could  acquire  no  title 
from  him,  discharged  of  the  trust ;  and  if  necessary,  might  itself  be 
compelled  to  execute  the  trust  Nor  has  the  bank  any  title  to  this 
stock  under  the  transfer  made  by  Chapin.  This  was  done  without 
any  legal  authority,  being  several  months  after  Lynn  had  revoked 
the  power  of  attorney  under  which  the  transfer  was  pretended  to  be 
made ;  and  with  full  knowledge  that  Lynn  was  not  the  owner  of 
the  stock.  But  another  and  complete  answer  to  the  whole  of  this 
arrangement  between  Chapin  and  Lynn,  is,  that  it  was  made  long 
after  the  bill  in  this  case  was  filed ;  and  it  is  a  well-settled  rule,  that 
the  court  is  not  bound  to  take  notice  of  any  interest  acquired  in  the 
subject-matter  of  the  suit,  pending  the  dispute. 

The  decree  of  the  court  below  must  accordingly  be  affirmed,  with 
costs. 

19  H.  113. 
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Robert  Barry,  Plaintiff  in  Error,  v.  Thomas  Foyles. 

1  P..31I. 

A  yarianc6  between  an  account  filed  to  obtain  an  attachment,  and  the  declaration  filed  after 
the  defendant  appeared  and  discharged  the  attachment,  is  of  no  importance. 

A  general  agent  of  a  manufacturing  establishment  gare  a  certificate  that  a  certain  amoant 
was  due  on  settlement,  from  the  firm  whose  agent  he  was ;  held  to  be  admissible  eyi* 
dence  against  his  principals,  when  connected  with  circamstanoes  which  tended  to  prom 
that  the  debt  was  contracted  for  materials  used  by  him  in  the  manufacture. 

The  non-joinder  of  a  partner  as  a  defendant  in  an  action  of  assumpsit,  can  only  be  pleaded 
in  abatement. 

The  case  is  stated  in  the  opinion  of  the  court 

Coxe  and  Worthington^  for  the  plaintiff 

Jones^  contra. 

[  *  314  ]       Marshall,  C.  J.,  delivered  the  opinion  of  the  conri 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court 
of  the  United  States  for  the  District  of  Columbia,  sitting  in  the 
county  of  Washington,  The  defendant  in  error  had  sued  out  an 
attachment  against  Robert  Barry,  and  had  filed  an  account  against 
James  D.  Barry  and  Co.,  said  to  be  assumed  by  Robert  Barry. 
Robert  Barry  appeared,  gave  special  bail,  and  discharged  the  attach- 
ment Thomas  Foyles  then  filed  a  declaration  of  indebitatus  as- 
sumpsit,  for  money  had  and  received,  and  for  goods,  &c.,  delivered; 
to  which  Robert  Barry  pleaded  the  general  issue,  and  the  parties 
went  to  trial. 

At  the  trial,  the  plaintiff  in  the  circuit  court  offered  in  evidence 
three  paper  writings,  signed  by  Edmond  Rice ;  and  also  produced 
Thomas  Rice,  a  witness,  who  swore  that  at  the  time  the  said  paper 
writings  bear  date,  and  for  a  long  time  before  and  after,  E.  Rice, 
whose  name  is  signed  to  the  said  writings,  was  foreman  and  man- 
ager of  a  tanyard  in  Washington ;  kept  the  books,  bought  and  sold 
leather,  and  managed  the  whole  concern  for  the  proprietors ;  that  the 
said  papers  are  in  his  handwriting ;  that  the  said  Foyles,  for  about 
seven  years,  (including  the  dates  of  said  writings,)  being  a  butcher, 
was  in  the  habit  of  delivering,  from  time  to  time,  great  numbers  of 
hides,  to  the  said  Bice,  at  the  said  yard,  and  had  contracted  with  the 
said  Rice  to  deliver  there  all  the  hides  of  the  cattle  slaughtered  by 
him.  That  the  said  business  was  carried  on  in  the  name  of  James 
D.  Barry,  living  in  Washington,  till  a  settlement,  which  witness 
understood  took  place  between  the  said  James  D.  Barry  and  Robert 
Barry ;  after  a  while  it  was  carried  on  in  the  name  of  Robert  Bany. 
The  witness  was  not  present  at  the  settlement,  and  does  not  know 
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its  nature  or  terms.  Daring  the  time  that  the  business  was  carried 
on  in  the  name  of  James  D.  Barry,  Robert  Barry,  (who  resided  in 
Baltimore,)  came  about  twice  a  year  to  the  yard  in  Washington, 
where  he  spent  considerable  time  in  examining  and  posting  the 
books,  with  the  said  E.  Rice.  Upon  one  of  these  occasions,  he 
directed  a  parcel  of  leather,  which  E.  Rice  had  prepared  to  send  on 
to  him  to  Baltimore,  to  be  kept  in  the  yard  till  he  should  return  to 
Baltimore,  or  ascertain  the  price  of  leather  there,  and  give  further 
directions  concerning  it  Daring  all  the  time  the  "business  was  con- 
ducted at  Washington  iix  the  name  of  James  D.  Bairy,  the  greater 
part  of  the  leather  manufactured  in  the  yard  was  sent  on  to  Balti- 
more to  the  defendant,  and  there  disposed  of  by  him. 

The  following  are  the  paper  writings  offered  in  evidence,  to  which 
the  testimony  of  Thomas  Rice  refers :  — 

No.  1.  Balance  due  by  James  D.  Barry  to  Thomas  Foyles  on  settle- 
ment, say  (1,640.75,  up  to  this  date,  say  April  6, 1817, 
$1,640.75.  Edmond  Rice. 

No.  2.  Amount  of  hides  and  skins  received  of  Mr.  Thomas  Foyles, 

from  the  1st  of  April,  1817,  to  this  date,  say  December  27, 

1818. 

755  hides,  at  $8.75  per  hide,  $2,831  25 

10  sheep-skins,  at  50c.  each,  5  00 

7  calf-skins  do.  at  $1  each,  7  00 


$2,843  25 
January  13, 1819.  Edmond  Rice. 

No.  3.  Amount  of  hides  and  skins  received  of  Mr.  Thomas  Foyles, 
from  the  2d  of  February,  1819,  to  2d  of  December,  1819. 
346  hides,  at  $3.75  each,  $1>297  50 

*  Edmond  Rice. 

The  counsel  for  the  defendant  objected  to  the  admission  of  these 
papers.  His  objection  being  overruled,  an  exception  was  taken  to  the 
opinion. 

A  verdict  was  found  for  the  plaintiff  below,  the  judgment  on  which 
has  been  brought  into  this  court  by  writ  of  error. 

In  argument,  some  observations  were  made  on  the  variance  between 
the  manner  in  which  the  plaintiff  in  error  was  charged  in  the  account 
filed  in  the  attachment,  and  in  the  declaration  on  which  the  cause 
was  tried.     In  the  account,  he  is  charged  on  his  assumpsU  for  a  sum 

60* 
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dae  from  James  D.  Barry  and  Co.  The  declaration  charges  him  as 
being  originally  indebted  on  a  transaction  with  himself.  The  court 
attaches  no  importance  to  this  variance,  because  when  the  attach- 
ment was  discharged  by  the  appearance  of  the  defendant,  and  giving 
bail,  and  the  plaintiii|  in  consequence  thereof,  filed  a  declaration,  to 
which  the  defendant  pleaded,  the  cause  stood  in  court  as  if  the  suit 
had  been  brought  in  the  usual  manner ;  and  no  reference  can  be  had 
to  the  proceedings  on  the  attachment. 

Considering  the  case  as  it  is  made  out  in  the  pleadings,  the  defend- 
ant in  the  circuit  court  is  charged,  on  his  original  liability,  for  a  trans- 
action of  his  own.  Edmond  Rice  having  been  manager  of  the  whole 
concern  for  the  proprietors  of  the  tanyard  in  Washington,  with  power 
to  buy  hides  and  sell  leather,  there  can  be  no  doubt  of  his  power  to 
charge  them  for  skins  and  hides  received  by  him  in  the  course  of 
business.  The  papers  No.  2  and  3  purport  on  their  face  to  be  an  ac- 
count of  transactions  of  this  description.  The  only  objection 
[  •  316  ]  made  to  "them  is,  that  instead  of  the  journal  of  hides  •de- 
livered on  each  day,  the  manager  has  given,  at  considerable 
intervals,  the  total  amount  of  hides  received  from  the  last  preceding 
settlement  up  to  that  time.  We  are  not  aware  of  any  principle  which 
can  make  such  a  general  certificate  less  binding  than  one  detailing 
the  separate  transactions  of  each  day.  The  proprietors  themselves, 
or  either  of  them,  might  have  made  the  same  acknowledgment ;  and 
we  perceive  no  reason  why  the  acknowledgment  of  the  manager,  so 
far  as  respects  the  form  in  which  it  is  made,  should  not  be  of  the 
same  obligation  as  that  of  the  proprietors. 

The  paper  No.  1  is  more  questionable.  It  does  not  purport  to  be 
given  for  hides  received  at  the  tanyard,  nor  does  it  express  the  items 
wEich  constitute  the  charge ;  but  it  is  said  to  be  the  balance  due  from 
James  D.  Barry,  (in  whose  name  the  business  was  conducted,)  ^  on 
settlement."  Edmond  Rice,  the  person  who  gave  this  certificate,  had 
authority  to  give  it  on  account  of  the  transactions  of  the  tanyard ; 
and  it  does  not  appear  that  he  had  authority  to  give  it  on  any  other 
account  It  is  an  additional  circumstance  of  no  inconsiderable 
weight  that  the  account  closes  on  the  5th  of  April,  1817,  the  day  on 
which  the  subsequent  account,  which  is  avowedly  for  hides,  com- 
mences. These  circumstances  combined  were,  we  think,  sufficient 
to  justify  the  submission  of  this  paper  also  to  the  jury. 

The  next  objection  to  the  admission  of  these  papers  is,  that  the 
plaintiff  in  the  circuit  court  has  failed  to  prove  that  Robert  Barry  was 
one  of  the  proprietors  of  the  tanyard,  while  the  business  was  con- 
ducted in  the  name  of  James  D.  Barry. 

The  evidence  on  this  point  was  given  by  Thomas  Bice,  and  has 


JANUARY  *TERM,  1828.  695 

Bany  v,  Foyles.    1  P. 

Deen  already  folly  stated  We  think  the  testimony  of  a  partnership 
was  very  strong.  It  could  not,  with  propriety,  have  been  withheld 
from  the  |ary. 

The  question  on  which  the  plaintiff  in  error  most  relies  remains  to 
be  considered. 

This  suit  is  brought  on  a  partnership  transaction  against  one  of  the 
partners.  The  declaration  ^states  a  contract  with  the  partner  who  is 
sued,  and  gives  no  notice  that  it  was  made  by  him  with  another. 
Will  evidence  of  a  joint  assumpsit  support  such  a  declaration  ? 

Although  it  has  been  held  from  the  36  H.  6  Ch.  38,  that  a  suit 
against  one  of  several  joint  obligors  might  be  sustained,  unless  the 
matter  was  pleaded  in  abatement,  yet,  with  respect  to  joint  contracts, 
either  in  writing  or  by  parol,  a  different  rule  was  formerly  adopted, 
upon  the  ground  of  a  supposed  variance  between  the  contract  laid, 
and  that  which  was  proved.  This  distinction  was  overruled  by  Lord 
Mansfield,  in  the  case  of  Rice  v.  Shute,  5  Burr,  2611.  The 
same  point  was  •afterwards  adjudged  in  Abbott  v.  Smith,  [  'SI?  ] 
2  W.  Black.  947,  and  has  been  ever  since  invariably  main- 
tained. The  principle  is  that  a  contract  made  by  copartners  is  sev- 
eral as  well  as  joint,  and  the  assumpsit  is  made  by  all  and  by  each. 
It  is  obligatory  on  all  and  on  each  of  the  partners.  If,  therefore,  the 
defendant  fails  to  avail  himself  of  the  variance  in  abatement,  when 
the  form  of  his  plea  obliges  him  to  give  the  plaintiff  a  proper  action, 
the  policy  of  the  law  does  not  permit  him  to  avail  himself  of  it  at 
the  trial. 

The  course  of  decisions  since  the  case  of  Bice  v.  Shute,  has  been 
so  uniform,  that  the  principle  would  have  been  considered  as  too  well 
settled  for  controversy,  had  it  not  lately  been  questioned  by  a  judge 
from  whose  opinions  we  ought  not  lightly  to  depart 

That  judge  supposed  that  if  the  defendant  had  no  notice  in  the 
previous  stage  of  the  proceedings  which  might  inform  him  of  the  na- 
ture of  the  action,  he  was  guilty  of  no  negligence  in  failing  to  plead  in 
abatement,  and  ought  not  to  be  deprived  of  his  defence  at  the  trisJ. 

But  the  declaration  never  gives  this  notice  where  the  suit  is  brought 
against  one  only  of  the  partners.  He  is  cdways  proceeded  against  as 
if  he  were  the  sole  contracting  party ;  and  if  the  declaration  were  to 
show  a  partnership  contract,  the  judgment  agaiast  the  single  partner 
could  not  be  sustained.  The  cases  cited  by  Mr.  Sergeant  Williams, 
in  note  4,  on  the  case  of  Cabell  v.  Vaughan,  1  Saund.  291,  n.  4, 
shows  conclusively  that  the  want  of  notice  has  never  been  considered 
since  Rice  and  Shute,  as  justifying  this  exception  to  the  evidence  at 
the  triaL 

We  think  there  is  no  error,  and  the  judgment  is  aflSrmed. 
lap.  aooj  13  P.  302. 


W         SUPREME  COURT  OF  ¥hE  UNITED  STATES. 
Dox  V.  Tht  Postmutw-QeiienL    1  P. 


Pbter  Dox,  Gcrrit  La  Grange,  and  Isaiah  Townsenb,  impleaded 
with  Gerrit  L.  Dox,  Plaintifis  in  Error,  v.  The  Postmaster-Gen- 
eral OF  THE  United  Statjes,  Defendant  in  Error. 

1  P.  318. 

Under  the  act  of  April  30, 1810,  s.  29,  (2  Stats,  at  Large,  602,)  though  the  postmaster-gen- 
eral is  made  liable  for  sums  dae  from  delinquent  poftmasters,  if  he  does  not  cause  a  suit 
to  bo  instituted  within  six  months  after  a  default,  yet  neither  the  postmaster  nor  his  sure- 
ties are  discharged  bj  such  omission  to  sue. 

Laches  of  the  officers  of  the  United  States  does  not  of  itself  dischaige  sureties  on  an  official 
bond. 

No  presumption  of  payment  of  snch  a  bond  arises  from  the  lapse  of  a  little  more  than  fife 
years. 

The  case  is  stated  in  the  opinion  of  the  coort. 

&  A,  Footj  for  the  sureties. 

Wirtj  (attorney-general,)  contra. 

[  *  323  ]  *  Marshall,  C.  J.,  delivered  fhe  opinion  of  the  court 
This  suit  was  instikited  against  Gerrit  L.  Dox,  a  deputy 
postmaster,  and  against  his  sureties,  on  a  bond  given  for  the  faithful 
performance  of  his  duty.  It  was  brought  in  the  district  court  for  the 
northern  district  of  New  York,  and  was  removed,  by  writ  of  error, 
into  the  circuit  court  sitting  in  the  southern  district  of  New  York, 
composed  of  the  associate  justice  of  this  court  and  the  judge  of  the 
southern  district  On  the  hearing,  tiie  judges  were  divided  in  opinion 
upon  three  questions,  which  have  been  certified  to  this  court :  — 

1.  Whether  the  district  court  had  jurisdiction  of  the  cause. 

2.  Whether  by  the  facts  appearing  on  the  record,  and  admitted  by 
the  pleadings,  or  found  by  the  jury,  the  sureties  are  exonerated,  or 
discharged  from  their  liability  upon  the  bond  so  given  by  them,  as 
set  forth  in  the  record. 

3.  Whether  the  said  bond,  from  the  facts  found  or  admitted  by  the 
pleadings,  as  appearing  by  the  Tecord,  can,  in  judgment  of  law,  be 
considered  as  psdd  and  satisfied,  or  otherwise  discharged. 

1.  The  question  first  to  be  considered,  respects  the  jurisdiction  of 
the  court.  The  difficulties  which  were  believed  to  attend  it,  when 
this  cause  was  adjourned,  have  been  removed,  by  the  opinion  of  this 
court  in  the  case  of  the  Postmaster-General  v.  Early,  12  W*  136* 

In  that  case,  the  question  was  fully  considered  and  deliberately 
decided.  The  time  which  intervened  between  tiie  default  of  the 
officer  and  the  institution  of  the  suit,  exceeded  the  time  prescribed 
by  the  act  of  congress,  in  that  case  as  well  as  this.     Consequentiyi 
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the  circumstances  of  the  two  cases  are,  in  this  respect,  precisely  the 
same.  Bat  the  counsel  for  the  deputy  postmaster  says,  that  this  point 
was  not  brought  into  the  view  of  the  court,  and  has  not  been  con- 
sidered. The  opinion  of  the  court,  undoubtedly,  did  not  take  a  view 
of  the  question,  whether  the  postmaster-general  possessed  such  an 
interest  in  the  cause  that  it  ceased  to  be  a  suit  brought  for  the 
United  States.  This  inquiry  was  not  made  in  terms,  but  could  not 
have  escaped  observation.  The  act  of  congress  for  regulating  the 
post-office  establishment  does  not,  in  terms,  discharge  the  obligors 
from  the  direct  claim  of  the  United  States  on  them,  on  the  failure  of 
the  postmaster-general  to  commence  a  suit  against  the 
•  defaulter,  within  .the  time  it  prescribes.  Their  liability,  [  •  324  J 
therefore,  continues.  They  remain  the  debtors  of  the  United 
States.  The  responsibility  of  the  postmaster-general  himself,  is 
superadded  to  not  substituted  for  that  of  the  obligors.  The  object 
of  the  act  is  to  stimulate  the  postmaster-general  to  a  prompt  and 
vigilant  performance  of  his  duty,  by  suspending  over  him  a  penalty, 
to  which  negligence  will  expose  him ;  not  to  annul  the  obligation  of 
his  deputy.  Had  the  object  of  the  act  been  to  favor  the  sureties  its 
language  would  have  indicated  that  intention.  If  this  construc- 
tion be  correct,  the  obligors  in  this  bond  remain  the  debtors  of  the 
United  States,  and  the  superadded  responsibility  of  the  postmaster* 
general  cannot  affect  the  reasoning  on  which  the  jurisdiction  of  the 
court  was  sustained  in  the  case  of  the  Postmaster- General  v.  Early. 

The  second  question  proposed  for  the  consideration  of  the  court  is 
whether,  on  the  facts  appearing  in  the  record,  the  sureties  are  dis* 
charged  from  their  obligations. 

The  breaches  assigned,  are :  — 

1.  That  Gerrit  L.  Dox  failed  to  render  accounts  of  his  receipts  and 
expenditures,  as  deputy  postmaster. 

2.  That  he  had  failed  to  pay  over  the  moneys  he  had  received  over 
and  above  his  commissions,  &c. 

The  defendant  pleaded.  1.  Non  estfachtm,  2.  That  Genrit  L.  Dox 
did  render  true  accounts,  &c.;  and  3.  That  he  did  pay  over  the 
moneys  he  received.  The  issues  joined  on  these  pleas  were  found 
for  the  plaintiff 

The  question  arises  on  other  pleas,  the  issues  on  which  were  found 
for  the  defendants ;  and  which  state,  in  substance,  that  Gerrit  L.  Dox 
was  removed  from  his  office  on  the  1st  day  of  July,  1816.  That  the 
postmaster-general  did  not  open  an  account  against  him  and  make 
any  daim  and  demand  on  him  for  the  moneys  received  by  him  as 
postmaster,  until  the  1st  day  of  July,  1821.  That  at  the  time  of  his 
removal  from  office  he  was  solvent  and  able  to  pay  his  debts,  and 
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C(Mitiimed  so  until  the  Ist  day  of  July,  1819,  after  which  he  became 
insolvent,  and  continues  to  be  so.  These  pleas  cdso  state  that  the 
postmaster-general,  well  knowing  that  Gterrit  L.  Dox  had  neglected 
and  refused  to  pay  over  the  moneys  due  from  him,  as  postmaster,  at 
the  end  of  every  quarter,  &c.,  did  not  commence  a  suit  until  August, 
1821. 

These  facts  placed  on  the  record,  without  explanation,  must  be 
admitted  to  show  a  gross  neglect  of  duty  on  the  part  of  the  post- 
master-generaL  Does  this  neglect  discharge  the  sureties  from  their 
obligations  ? 

The  condition  of  the  bond  is  broken,  and  the  obligation  has  become 
absolute. 

Is  the  claim  of  the  United  States  upon  them  released  by 
[  *  325  ]  the  *  laches  of  the  officer   to  whom  the  assertion  of  that 
claim  was  intrusted  ? 

This  question,  also,  has  been  settled  in  this  court. 

The  case  of  the  United  States  v.  Kirkpatrick  and  others,  9  W. 
720,  was  a  suit  instituted  on  a  bond,  given  by  a  coUecter  of  direct 
taxes  and  internal  duties,  under  the  act  of  22  July,  1813,  c.  16.' 
The  act  required  each  collector  to  transmit  his  accounts  to  the  treas- 
ury, monthly,  to  pay  over  the  moneys  collected,  quarterly;  and  to 
complete  his  collection,  pay  over  the  moneys  collected  to  the  treas- 
ury^ and  render  his  final  account  within  six  months  from  the  day  on 
which  he  shall  have  received  the  collection  list  from  the  principal 
assessor.  In  case  of  failure,  the  act  authorizes  and  requires  the  comp- 
troller of  the  treasury  immediately  to  issue  his  warrant  of  distress 
against  such  delinquent  collector  and  his  sureties.  The  comptroller 
did  not  issue  his  warrant  of  distress  according  to  the  mandate  of  the 
law ;  and  this  suit  was  instituted  four  years  after  such  warrant  ought 
to  have  been  issued. 

The  court  left  it  to  the  jury  to  decide  whether  the  government  had 
not,  by  this  omission,  waived  its  resort  to  the  sureties.  A  verdict  was 
found  for  the  defendants,  the  judgment  on  which  was  brought  before 
this  court  by  writ  of  error. 

The  counsel  for  the  defendant  urged  that  laches  might  be  imputed 
to  the  government,  through  the  negligence  of  its  officers,  but  this 
court  reversed  the  judgment,  declaring  the  opinion  that  the  chai^  of 
the  court  below,  which  supposes  that  laches  will  discharge  the  bond, 
cannot  be  maintained  in  law :  "  The  utmost  vigilance,"  it  was  said, 
'^  would  not  save  the  public  from  the  most  serious  losses,  if  the  doc- 
trine of  laches  can  be  applied  to  its  transactions.  It  would,  in  effect, 
work  a  repeal  of  all  its  securities."     It  was  further  said,  that  the 
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provisions  of  the  law  which  require  that  settlements  should  be  made 
at  short  and  stated  periods,  are  created  by  the  government  for  its  own 
security  and  protection,  and  to  regulate  the  conduct  of  its  own 
officers.  They  are  merely  directory  to  such  officers,  and  constitute 
no  part  of  the  contract  with  the  security.  After  a  full  discussion  of 
the  question,  the  court  laid  down  the  principle,  '^that  the  mere 
laches  of  the  public  officers  constitutes  no  grounds  of  discharge  in 
the  present  case."  The  same  question  came  on  to  be  again  con- 
sidered in  the  case  of  the  United  States  v.  Vanzandt,  11  W.  184. 

This  was  an  action  of  debt  brought  up  on  a  paymaster's  official 
bond,  against  one  of  the  sureties.  The  act  for  organizing  the  general 
staff,  and  making  further  provision  for  the  army  of  the  United  States,* 
"  makes  it  the  duly  of  the  paymaster  to  render  his  vouchers  to  the 
paymaster-general,  for  the  settlement  of  his  accounts ; " 
and  if  he  fail  to  do  so,  for  more  than  six  *  months  after  he  [  *  326  ] 
shall  have  received  funds,  the  act  imperatively  enjoins  "  that 
he  shall  be  recalled,  and  another  appointed  in  his  place."  The 
paymaster  had  failed  to  comply  with  the  requisites  of  the  law,  after 
which  the  paymaster-general,  instead  of  obeying  its  mandate,  by 
renioving  him,  placed  further  funds  in  his  hands.  The  circuit  court 
instructed  the  jury  that  the  defendant,  the  surety,  was  not  chargeable 
for  any  failure  of  the  paymaster  to  account  for  such  additional  funds 
so  placed  in  his  hands  after  his  said  default  and  neglect  in  respect  of 
the  funds  previously  received  were  known  ;  and  a  verdict  was  found 
for  the  defendant  The  judgment  on  this  verdict  was  cdso  brought 
before  the  court,  by  a  writ  of  error,  and  was  reversed. 

The  counsel  for  the  defendant  contended  that  this  case  differed 
firom  the  United  States  v.  Kirkpatrick  and  others,  9  W.  720,  but 
the  court  said :  "  The  provisions  in  both  laws  are  merely  directory 
to  the  officers,  and  intended  for  the  security  and  protection  of  govern- 
ment, by  insuring  punctuality  and  responsibility ;  but  they  form  no 
part  of  the  contract  with  the  surety."  The  placing  further  funds  in 
the  hands  of  the  defaulting  paymaster,  was  considered  as  the  neces- 
sary consequence  of  his  continuance  in  office.  This  is  certainly  a 
very  strong  case.  These  two  cases  seem  to  fix  the  principle  that 
the  laches  of  the  officers  of  the  government,  however  gross,  do  not  of 
themselves  discharge  the  sureties  in  an  official  bond,  from  the  obliga- 
tion it  creates;  as  firmly  as  the  decisions  of  this  court  can  fix  it  We 
think  they  decide  the  question  now  under  consideration. 

The  third  question  is  whether  the  bond  can,  upon  the  facts  of  the 
case,  be  considered,  in  judgment  of  law,  as  paid  and  satisfied,  or 
otherwise  discharged     If  this  question  was  founded  on  the  time 
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which  was  pennitted  to  elapse  before  the  institutioa  of  the  suit,  tiie 
answer  must  be  in  the  negative.  The  bond  was  executed  on  the  Ist 
day  of  January,  1816,  the  postmaster  was  removed  fixim  office  on  the 
1st  day  of  July,  in  the  same  year,  and  this  suit  was  instituted  in 
August,  1821.  But  littie  more  than  five  years  intervened,  between 
the  time  when  the  sum  due  from  the  principal  in  the  bond  was  ascer- 
tained, and  the  institution  of  the  suit  The  presumption  of  payment 
has  never  been  supposed  to  arise  from  length  of  time  in  such  a  case, 
even  between  individuals ;  much  less  in  the  case  of  the  United  States, 
where  all  payments  are  placed  on  that  record  which  must  be  kept  by 
the  officers  of  government  An  additional  reason  exists  against  the 
presumption  in  this  case.  Length  of  time  is  evidence  to  be  laid 
before  the  jury  on  the  plea  of  payment  The  pleas  on  which  this 
presumption  is  supposed  to  arise,  not  only  do  not  allege  payment^ 
but  presuppose  that  payment  has  not  been  made,  which 
[  *  327  ]  failure  they  ascribe  to  *  the  laches  of  tiie  postmaster-generaL 
In  sueh  a  case,  there  can  be  no  ground  for  presuming  pay- 
ment and  satisfaction. 

That  part  of  the  question  which  is  general,  and  which  refers  it  to 
the  court  to  decide  whether  the  bond  has  been  "otherwise  dis- 
charged," is  understood  to  be  a  repetition  of  the  second  question, 
and  to  be  answered  in  the  answer  given  to  that  question. 

This  court  is  of  opinion  that  it  be  certified  to  the  circuit  court  of 
the  United  States  for  the  southern  district  of  New  York :  — 

1.  That  the  district  court  had  jurisdiction  of  this  cause. 

2.  That  the  sureties  are  not  exonerated  from  their  liability,  upon 
the  bond  given  by  them,  as  set  forth  in  the  reccnrd. 

3.  That  the  said  bond  cannot  be  considered,  in  judgment  of  lav, 
as  paid  and  satisfied,  or  otherwise  discharged. 

This  cause  came  on,  Sec  on  consideration  whereof,  this  court  is  of 
opinion — 1.  That  the  district  court  of  the  northern  district  of  New 
York  had  jurisdiction  of  the  said  cause.  2.  That  the  sureties  to  the 
bond  on  which  the  said  suit  was  instituted  are  not  exonerated  or 
discharged  from  their  liability  on  the  said  bond,  by  the  facts  appear- 
ing on  the  record  and  admitted  by  the  pleadings,  or  found  by  the 
jury.  3.  That  the  said  bond  cannot,  from  tiie  facts  found  or  admitted 
by  the  pleadings,  or  appearing  by  the  record,  be  considered,  in  judg- 
ment of  law,  as  paid  and  satisfied,  or  otherwise  discharged.  All 
which  is  directed  to  be  certified  to  the  circuit  court  of  the  United 
States  for  the  southern  district  of  New  York  in  the  second  circuit 

8  H.  S3. 
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James  Elliott  the  younger,  Benjamin  Elliott,  Anderson  Tay- 
lor, Reuben  Pater,  Patbby  Elliott,  and  Wilford  Lepell,  v. 
The  Lessee  of  William  Peirsol,  Lydia  Peirsol,  Ann  North, 
Jane  North,  Sophia  North,  Elizabeth  F.  P.  North,  and  Wil- 
i«iAM  North,  Defendants  in  Error. 

1  P.  328. 

Tbongh  declarations  of  aged  and  deceased  members  of  a  family,  concerning  its  pedigree, 
are  not  admissible  if  made  post  litem  motam,  yet  this  rale  applies  only  when  the  Us  mota 
concerns  the  pedigree,  not  some  other  question  involved  in  the  title. 

A  coart  is  not  bound  to  do  more  than  to  respond  to  a  motion  to  reject  evidence  in  the  terms 
in  which  it  is  mnde.  If  the  motion  be  to  reject  all,  and  some  is  competent,  it  is  not  error 
to  deny  the  motion. 

The  privy  examiniUion  and  acknowledgment  of  the  deed  of  a  feme  covert  cannot  be  proved 
by  parol. . 

When  the  clerk  has  made  a  record  of  his  certificate  of  snch  examination  and  acknowledg- 
ment he  is/vncfMs  officio,  and  cannot  afterwards  amend  the  certificate. 

The  jurisdiction  of  a  county  court  may  be  inquired  into  by  a  circuit  court  of  the  United 
States  when  the  proceedings  of  the  former  are  relied  on  in  tlie  Utter;  and  if  no  jurisdio- 
tion  existed  the  proceedings  are  Toid. 

The  case  is  stated  in  the  opinion  of  the  court. 
Wirty  (attorney-general,)  for  the  plaintii!s. 
Wickliffej  contra* 

•  Trimble,  J.,  delivered  the  opinion  of  the  court  [  *  333  ] 

This  is  an  action  of  ejectment,  brought  in  the  circuit 
court  for  the  district  of  Kentucky,  by  the  lessors  of  the  defendant  in 
error,  and  against  the  plaintiffs  in  error,  who  were  defendants  in  the 
court  below. 

The  lessors  of  the  plaintiff,  in  that  court,  claimed  the  land  in  con- 
troversy, as  heirs  at  law  of  Sarah  G.  Elliott,  formerly  Sarah  G.  Peart, 
deceased ;  who,  in  her  lifetime,  had  intermarried  with  the  defendant, 
James  Elliott  The  defendants  claimed  by  virtue  of  a  deed  of  con- 
veyance, made  by  James  Elliott  and  Sarah  G.  Elliott  his  wife,  in  her 
lifetime,  to  Benjamin  Elliott,  and  a  deed  reconveying  the  land  firom 
Benjamin  Elliott  to  James  Elliott. 

On  the  trial  of  the  general  issue  between  the  parties,  the  defendants 
took  a  bill  of  exceptions  to  certain  opinions  of  the  court,  in  overruling 
motions  made  by  the  defendants  for  instractions,  &x;.,  and 
in  granting  instructions  to  the  jury,  moved  by  the  *  plaintiff,  [  *  334  ] 
in  the  progress  of  the  trial ;  and,  a  verdict  and  judgment 
having  been  rendered  against  the  defendants,  they  have  brought  the 
case  before  this  court  by  writ  of  error. 

The  bill  of  exceptions  states  that,  upon  the  trial  of  this  case,  the 
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plaintiffs  read  as  evidence  a  patent  from  the  commonwealth  to  Griffin 
Peart,  dated  the  Ist  of  May,  1781,  covering  the  land  in  controversy, 
(which  patent  is  made  part  of  the  biU  of  exceptions,)  and  snndiy 
depositions,  taken  and  filed  in  the  cause,  (also  made  part  of  the  bill 
of  exceptions ; )  and  proved  that,  upon  a  division  of  the  land  granted 
to  Griffin  Peart,  by  said  patent,  the  part  in  contest  was  allotted  to  the 
late  Sarah  G.  Elliott,  formerly  Seurah  G.  Peart,  and  that  she  was 
seized  thereof  in  severalty ;  that  the  said  Sarah  G.  Elliott  died  before 
the  institution  of  this  suit,  about  the  year  1822,  without  issue ;  and 
that  the  defendants  were  in  possession  of  the  land  allotted  to  her  as 
aforesaid.  And  after  the  plaintiffs  had  closed  their  evidence,  touch- 
ing their  derivation  of  title,  the  defendants,  as  they  had  reserved  the 
right  to  do,  moved  the  court  to  instruct  the  jury  that  the  evidence 
adduced  on  the  part  of  the  plaintiffs  was  insufficient  to  prove  title  in 
the  lessors  of  the  plaintiffs,  and  that  the  same  ought  to  be  rejected; 
but  the  court  refused  so  to  instruct  or  to  exclude  the  evidence ;  and, 
on  the  contrary,  instructed  the  jury  that  the  said  evidence,  if  believed 
by  them,  was  primd  facie  evidence  that  the  lessors  were  the  legal 
heirs  of  the  patentee.  Griffin  Peart,  &c.  To  which  opinion  of  the 
court,  in  aU  its  parts,  the  defendants  except 

The  defendants  then  gave  in  evidence  the  deed  of  conveyance 
from  Sarah  G.  Elliott  and  her  husband  to  Benjamin  Elliott,  (dated 
the  12th  day  of  June,  1813,)  for  the  land  in  contest,  and  the  deed 
from  Benjamin  Elliott  to  the  said  James,  together  with  all  the 
indorsements  upon  and  authentications  annexed  to  the  first  men- 
tioned deed ;  which  indorsements  and  authentications  are  in  the 
foUowing  words  and  figures,  <o  wit:  "  Acknowledged  by  James 
Elliott  and  Sarah  G.  Elliott,  September  11, 1813. 

Attest: —  J.  IVF Kinney,  Jr.,  Clert 

•*  Woodford  County,  set.  September  11, 1813. 

This  deed,  from  James  Eljiott,  and  Sarah  G.  Elliott  his  wife,  to 
Benjamin  Elliott,  was  this  day  produced  before  me,  and  acknowledged 
by  said  James  and  Sarah  to  be  their  act  and  deed,  and  the  same  is 
duly  recorded.  John  IVFKinney,  Jr.,  C.  W.  C.  C." 

*  Woodford  County,  set.  November  County  Court,  1823. 

"  On  motion  of  Benjamin  Elliott,  by  his  attorney,  and  it  appearing 

to  the  satisfaction  of  the  court  by  the  indorsement  on  the  deed  fiom 

James  Elliott  and  wife  to  him,  under  date   of  12th   June,   1813, 

and  by  parol   proof,  that   said  deed  was   acknowledged 

[  •  335  ]  •  in  due  form  of  law  by  Sarah  G.  Elliott,  before  the  clerk 

of  thb  court,  on  the  11th  of  September,  1813 ;  but  that  the 
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certificate  thereof  was  defectively  made  out  It  is  ordered  that  the 
said  certificate  be  amended  to  conform  to  the  provisions  of  the  law 
in  such  cases,  and  that  said  deed  and  certificate,  as  amended,  be 
again  recorded.  Whereupon  said  certificate  was  directed  to  be 
amended,  so  as  to  read  as  follows,  namely :  — 

"  Woodford  County,  set  September  11, 1813. 

This  day,  the  within-named  James  Elliott,  and  Sarah  6.  Elliott, 
his  wife,  appeared  before  me,  the  clerk  of  the  court  of  the  county 
aforesaid,  and  acknowledged  the  within  indenture  to  be  their  act 
and  deed;  and  the  said  Sarah  being  first  examined,  privily  and 
apart  from  her  husband,  did  declare,  that  she  freely  and  willingly 
sealed  the  said  writing,  which  was  then  shown  and  explained  to  her 
by  me,  and  wished  not  to  retract  it,  but  consented  that  it  should  be 
recorded.  The  said  deed,  order  of  court,  and  certificate,  as  directed 
to  be  amended,  are  all  duly  recorded  in  my  office. 

Attest:—  John  IVT Kinney,  Jr.,  C.  W.  C.  C." 

It  was  proved  by  John  ISFKinney,  a  witness  examined  on  the  part 
of  the  defendants,  that  the  indorsement  made  on  the  back  of  the 
deed  from  Elliott  and  wife  to  Benjamin  Elliott,  in  these  words,  to 
wit :  '^  Acknowledged  by  James  Elliott  and  Sarah  O.  Elliott. 
September  11, 1813. 

Attest :  —  J.  M'KiNNE Y,  Clerk ; " 

Was  in  the  handwriting  of  the  said  clerk  of  the  Woodford  county 
court,  and  was  the  minute  made  by  him,  at  the  time  said  deed  was 
acknowledged ;  and  it  was  also  proved  that  the  certificate  of  the  ac- 
knowledgment and  recording  of  the  said  deed,  indorsed  on  said  deed, 
was,  at  some  subsequent  time,  written  and  drawn  out  by  a  deputy 
of  said  clerk,  from  the  said  minute.  And  the  clerk  deposed  that 
although  he  had  not  a  particular  recollection  of  all  the  facts,  that  he 
remembered  the  circumstance  of  James  Elliott  and  his  wife  coming  ^ 
to  his  office  to  acknowledge  said  deed ;  that  he  knew  what  his  duty 
required  in  such  cases,  and  that  the  acknowledgment  and  privy  ex- 
amination, and  an  explanation  of  the  instrument  to  her,  was  requisite, 
in  order  to  its  being  recorded  as  to  her.  And  that  he  did  not  doubt 
he  had  done  his  duty  in  this  instance,  and  that  said  deed  had  been 
acknowledged  by  Mrs.  Elliott,  in  all  respects.  Other  parol  evidence 
was  given  conducing  to  prove  that,  in  point  of  fact,  the  said  deed 
from  Elliott  and  his  wife  was  regularly  acknowledged  by  the  wife 
before  the  clerk,  upon  his  privy  examination  of  her. 

The   said    M' Kinney,  upon    cross-examination,  further    proved 
that,  after  the   said  deed  and  certificate '  of  the   acknowledgment 
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[  *  336  ]  *  thereof  had  been  recorded,  and  in  fhe  lifetime  ol  Vbs, 
Elliott,  he  had,  at  the  instance  of  her  counsel,  made 
out  a  true  copy  of  the  record  of  said  deed,  and  certificate  of  the  ac- 
knowledgment thereof,  by  Elliott  and  wife,  as  they  were  then  upon 
the  record ;  which  copy  the  plaintiff  gave  in  evidence ;  that,  after  the 
death  of  Mrs.  Elliott,  application  was  made  to  him,  by  the  counsel 
of  the  defendants,  to  alter  the  certificate  of  the  acknowledgment  of 
the  deed  from  Elliott,  and  wife  to  Benjamin  Elliott,  so  as  to  state 
her  privy  examination ;  but  which  he  declined.  It  was  also  proved 
that  the  deed  had  remained  in  the  possession  of  the  derk,  from  the 
time  of  its  first  acknowledgment  till  after  the  certificate  ordered  by 
the  county  court  was  made  upon  it 

After  the  defendants  had  closed  the  evidence  on  their  side,  which 
was  as  above  stated,  the  court,  upon  the  motion  of  the  plainti&' 
counsel,  instructed  the  jury  that  the  parol  evidence,  which  had  been 
given  on  the  part  of  the  defendants,  conducing  to  show  a  privy  ex- 
amination of  Mrs.  Elliott,  was  incompetent  for  that  purpose  ;  tiiat  a 
privy  examination  and  acknowledgment  of  a  feme  covert^  so  as  to 
pass  or  convey  her  estate,  could  not  legally  be  proved  by  parol  testi- 
mony, but  by  record ;  and  that,  although  they  might  believe  from  the 
parol  evidence,  that  said  deed  had  been  acknowledged  by  Mrs. 
Elliott,  in  all  due  form  of  law,  upon  her  privy  examination,  and 
all  proper  explanations  given  to  her ;  yet,  it  constituted  no  defence 
to  the  action,  unless  such  privy  examination  had  been  duly  certified 
and  recorded. 

The  court  further  instructed  the  jury  that  the  certificate  of  the 
acknowledgment  of  said  deed,  by  Elliott  and  wife,  and  the  after 
certificate  by  order  of  the  county  court,  of  lier  privy  examination, 
were  not  suflScient  in  law  to  pass  her  estate,  because  the  first  shows 
no  privy  examination,  and  the  county  court  had  no  jurisdiction  to 
order  the  second  to  be  made.  To  all  which  opinions  and  decision  of 
the  court  the  defendants  except,  &c. 

It  is  argued  by  the  learned  counsel  in  this  court  that  the  motion 
of  the  defendants  to  exclude  the  evidence  adduced  on  the  part  of 
the  plaintiffs,  or  to  instruct  the  jury  that  it  was  insufficient  to  prove 
title  in  the  lessors  of  the  plaintifl^  ought  to  have  been  granted.  The 
argument  in  this  court  has  not  put  the  question  on  the  ground  that 
taking  the  whole  of  the  plaintiff^s  evidence  together,  touching  the 
derivation  of  the  title  of  the  lessors  of  the  plaintiff  it  is  insufficient 
to  deduce  the  title  to  them  down  fi'om  the  patentee,  through  Sarah  G. 
Elliott,  who  was  seised  thereof  in  severalty. 

We  have,  however,  reviewed  the  evidence  with  a  view  to  that 
question,  and  are  satisfied  it  is  sufficient  for  that  purpose. 
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The  ground  of  argument  relied  on  here  is,  that  a  part  of 
the  *  evidence  was  incompetent  and  inadmissible.  It  is  [  *  337  ] 
said  that  so  much  of  the  depositions  as  detail  Mrs.  Elliott's 
conversations,  concerning  the  manner  of  her  acknowledgment  of  the 
deed,  and  so  much  of  Mrs.  Braugh's  deposition  as  speaks  of  the 
letter  of  her  deceased  husband,  and  the  letter  itself,  made  part  of  her 
deposition,  were  incompetent,  and  ought  to  have  been  rejected ;  and 
that  the  reservation  of  the  right  to  move  to  reject  the  evidence,  ad- 
mitted in  the  bill  of  exceptions,  shows  that  the  defendants'  counsel 
had  the  right  to  insist  upon  the  rejection  of  any  part  of  the  evidence 
as  incompetent  The  argument  admits  of  several  answers  deemed 
satisfactory.  Mrs.  Elliott's  conversation,  detailed  in  some  of  the  de- 
positions in  relation  to  the  defendant's  deed,  can  by  no  fair  construc- 
tion be  brought  within  the  motion.  It  related  not  to  the  title  of  the 
lessors  of  the  plaintiff,  but  to  supposed  defects  in  the  title  of  the 
defendants;  and,  to  use  the  language  of  the  bill  of  exceptions,  it  was 
the  plaintiff's  evidence  ^  touching  the  derivation  of  the  title  of  the 
lessors  of  the  plaintiff,"  which  the  defendants  moved  to  exclude. 
Besides,  at  that  stage  of  the  case,  the  defendants  had  not  introduced 
the  deed ;  and  when  we  come  to  consider  the  defendants'  title,  after 
the  deed  was  introduced,  it  will  appear  that  ]\}rs.  Elliott's  declara- 
tions could  in  no  manner  have  influenced  the  verdict,  and  were  there- 
fore harmless.  We  are  not  prepared  to  admit  that  Mrs.  Braugh's 
letter  on  the  subject  of  the  family  pedigree,  proved  by  her  evidence 
and  made  part  of  her  deposition,  was  not  competent  evidence  to 
be  left  to  the  jury  upon  a  question  of  pedigree  or  heirship.  She 
was  an  aged  member  of  the  family,  and  israces  back  the  ped- 
igree and  several  branches  of  the  family  for  about  seventy  years. 

The  rule  of  evidence,  that  in  questions  of  pedigree  the  declarations 
of  aged  and  deceased  members  of  the  family  may  be  proved  and 
given  in  evidence,  has  not  been  controverted.  But  it  is  argued  that 
this  rule  is  qualified  by  this  exception^  that  dedairations  made  post 
hiem  motam-  canngt  be  given  in  evidence ;  and  it  is  insisted  this 
case  comes  within  the  exception;  for  although  no  suit  had  been 
commenced,  yet  a  controversy  had  arisen^ or  was  expected  to 
arise. 

We  doubt  the  application  of  the  exception  to  this  case/  A  contro- 
versy had  arisen  or  was  expected  to  arise  between  the  heirs  of  Mrs. 
Elliott  and  the  defendants,  concerning  the  validity  of  the  deed  of  Mrs. 
Elliott,  made  while  she  was  a  feme  covert.  But  it  does  not  appear 
that  any  controversy  had  arisen  or  was  expected  to  arise,  about  who 
were  her  heirs.  The  lis  moia^  if  it  existed,  was  not  who  were  heirs, 
but  whether  Mrs.  Elliott's  deed  made  a  good  title  against  the  heirs, 

61* 
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whoever  they  might  be.     It  is  not  necessary,  however,  to 
[  *  338  ]  give  any  *  positive  opinion  on  this  point,  as  other  grounds 
exist  upon  which  the  motion  was  rightfully  overruled. 

It  is  conceded  that  the  defendants'  c6unsel  had  a  right  to  move 
the  court  below  to  exclude  any  part  of  the  plaintiff's  evidence,  which 
he  might  choose  to  designate  as  incompetent,  but  it  is  not  admitted 
that  he  exercised  that  right  It  does  not  appear  from  the  bill  of  ex- 
ceptions that  he  designated  any  particular  piece  or  part  of  the  evi« 
dence  as  objectionable,  and  moved  the  court  to  exclude  it  But  on 
the  contrary,  resting  his  case  upon  the  assumption  that  the  whole 
evidence  of  the  plaintiffi,  taken  together,  was  either  incompetent  or 
insufficient,  he  moved  the  court  either  to  exclude  the  whole  or  to 
instruct  the  jury  that  the  whole  was  insufficient  to  prove  title  in  the 
lessors  of  the  plaintiffi  This  could  not  be  done  on  the  ground  of 
incompetency,  unless  the  whole  was  incompetent,  which  is  not  pre- 
tended; the  court  was  not  bound  to  do  more  than  respond  to  the 
motion  in  the  terms  in  which  it  was  made.  Courts  of  justice  are 
not  obliged  to  modify  the  propositions  submitted  by  counsel,  so  as  to 
make  them  fit  the  case.*  If  they  do  not  fit,  that  is  enough  to 
authorize  their  rejection.  We  have  already  said  the  evidence,  taken 
all  together,  was  su^cient  to  prove  title  in  the  lessors  of  the  plaintiif. 
K  any  part  of  it  was  incomplete,  the  court  might,  on  a  general  motion 
to  exclude  the  whole,  have  excluded  such  parts ;  but  the  court  was 
not  obliged  to  do  so.  There  is,  therefore,  no  error  in  the  decision  of 
the  circuit  court  overruling  the  motion  of  the  defendants ;  nor  in 
the  instructions  given  to  the  jury  upon  that  motion. 

We  now  proceed  to  an  examination  of  the  questions  arising  out 
of  the  instructions  given  to  the  jury,  on  the  motion  of  the  plain- 
tiffs, in  relation  to  the  deed  of  James  Elliott  and  Sarah  6.  Elliott^ 
his  wife,  to  Benjamin  Elliott,  set  up  by  the  defendants  in  their 
defence. 

The  general  question  involved  in  the  first  instruction  is,  can  the 
privy  examination  and  acknowledgment  of  a  de^  by  a  feme  coverij 
so  as  to  pass  or  convey  her  estate,  be  legally  proved  by  parol  testi-' 
mony  ?     We  hold  th^t  they  cannot 

By  the  principles  of  the  common  law,  a  married  woman  can  in 
general  do  no  act  to  bind  her  ;  she  is  said  to  be  sub  protestate  virij 
and  subject  to  his  will  and  control.  Her  acts  are  not  like  those  of 
infants  and  some  other  disabled  persons,  voidable  only ;  but  are  in 
general  absolutely  void  ab  initio. 

In  Virginia  and  Kentucky,  the  solemn  modes  of  conveyance  by  fine 
and  common  recovery  have  never  been  in  common  use;  and  in  those 
States  the  capacity  of  a  feme  covert  to  convey  her  estate  by  deed  is 
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the  creature  of  statute  law;  and  to  make  her  deed  effectual,  the  forma 
and  solemnities  prescribed  by  the  statutes  must  be  pursued. 

•The  Virginia  statute  of  1748,  c.  1,  after  making  pro-  [  •  339  ] 
visions  to  enable  femes  coVert  to  convey  their  estates  by 
deed  upon  acknowledgment  and  privy  examination  according  to 
prescribed  forms,  in  the  7th  section,  has  these  words :  "  Whereas  it 
has  always  been  adjudged  that  where  any  deed  has  been  acknowl- 
edged by  a  feme  covert^  and  no  record  made  of  her  privy  examina- 
tion, such  deed  is  not  binding  upon  the  feme  and  her  heirs."  The 
8th  section  enacts  and  declares :  '^  That  the  law  herein  shall  always 
be  held  according  to  the  said  judgments,  and  shall  never  hereafter  be 
questioned,  &c." 

This  law  was  adopted  by  Kentucky  at  her  separation  from  Vir- 
ginia, and  is  understood  never  to  have  been  repealed. 

The  4th  section  of  the  Kentucky  statute  of  1796,  (see  1  Litt 
Laws,  569,)  provides  for  the  privy  examination  and  acknowledg- 
ment of  femes  covert  in  open  court,  and  where  they  cannot  conven- 
iently attend,  authorizes  a  commission  to  issue  to  two  justices,  to  take 
and  certify  the  acknowledgment  and  privy  examination ;  and  declares 
that :  "  In  either  case  the  said  writing,  acknowledged  by  the  husband, 
and  proved  by  witnesses  to  be  his  act,  and  recorded,  together  with 
such  privy  examination  and  acknowledgment,  &c.,  shall  not  only  be 
sufficient  to  convey  or  release  any  right  of  dower,  &c.,  but  be  as  • 
effectual  for  every  other  purpose  as  if  she  were  an  unmarried  woman." 

ThQ  1st  section  of  this  act  authorizes  clerks  of  the  county  courts, 
general  court,  and  court  of  appeals,  to  take  in  their  offices  the 
acknowledgment  or  proof  of  the  execution  of  deeds,  and  to  record 
them  upon  acknowledgments  or  proofs  so  taken  by  themselves ;  but 
did  not  authorize  them  to  take  the  acknowledgment  and  privy  exam- 
ination of  femes  covert. 

But,  by  a  subsequent  statute,  clerks  are  authorized  to  take  in  their 
offices  the  "  acknowledgment  of  all  deeds  according  to  law."  And 
the  act  of  1810,  4  Litt  Ky.  Laws,  165,  which  authorizes  the  clerk 
^  of  one  county  to  take  and  certify  the  acknowledgment  of  a  deed  to 
be  recorded  by  the  cl^rk  of  another  county  where  the  land  lies,  &c., 
declares  that,  "  if  the  due  acknowledgment  or  privy  examination  of 
the  wife,  &c.,  shall  have  been  taken,  &c.,  by  the  clerk  receiving  the 
acknowledgment  of  the  deed,  &c.,  and  that,  being  duly  certified  with 
the  deed,  and  recorded,  shall  transfer  such  wife's  estate,  &c.,"  as  fully 
as  if  the  examination  had  been  made  by  the  court,  or  the  clerk  in 
whose  office  the  deed  shall  be  recorded. 

It  is  by  construction  of  these  last-recited  laws,  that  the  clerks  are 
held  in  Kentucky  to  be  authorized  to  take  the  acknowledgments 
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and  privy  examination  of  femes  covert^  in  all  cases  of  deeds  made 
by  them  and  their  husbands. 

The  Kentucky  statutes  above  recited  show  clearly  that  the  legis- 
lature of  that  State  has  never  lost  sight  of  the  principle 
[  •  340  ]  •declared  by  the  Virginia  statute  of  1748:  «  That  when  any 
deed  has  been  acknowledged  by  a /erne  covert^  and  no  record 
made  of  her  privy  examination,  such  deed  is  not  binding  upon  the 
feme  and  her  heirs." 

What  the  law  requires  to  be  done  and  appear  of  record,  can  only 
be  done  and  made  to  appear  by  the  record  itself,  or  an  exemplifica- 
tion of  the  record.  It  is  perfectly  immaterial  whether  there  be  an 
acknowledgment  or  privy  examination  in  fact,  or  not,  if  there  be  no 
record  made  of  the  privy  examination  ;  for,  by  the  express  provisions 
of  the  law,  it  is  not  the  fact  of  privy  examination  merely,  but  the 
recording  of  the  fact,  which  makes  the  deed  effectual  to  pass  the 
estate  of  Kfeme  covert. 

It  is  now  only  necessary  to  state  the  second  instruction  given  to 
the  jury  on  the  plaintiff's  motion,  to  manifest  its  enjbire  correctness. 
It  was,  ^'  that  the  first  certificate  of  the  acknowledgment  and  record- 
ing of  the  deed  of  Elliott  and  wife  was  not  sufficient  in  law 
to  pass  her  estate ;  because  it  showed  no  privy  examination  of  the 
feme!^ 

The  last  instruction  given  by  the  court  to  the  jury  presents  a  ques- 
tion of  more  difficulty.  It  is,  "  that  the  cJter  certificate  made  by 
order  of  the  county  court  of  her  privy  examination  is  insufficient  in 
law  to  pass  her  estate,  because  the  county  court  had  no  jurisdiction 
or  authority  to  order  the  said  second  certificate  to  be  made." 

It  is  argued  that  the  circuit  court  of  the  United  States  had  no 
authority  to  question  the  jurisdiction  of  the  county  court  of  Wood- 
ford county;  and  that  its  proceedings  were  conclusive  upon  the 
matter,  whether  erroneous  or  not 

We  agree  that  if  the  county  court  had  jurisdiction  its  decision 
would  be  conclusive.  But  we  cannot  yield  an  assent  to  the  proposi- 
tion, that  the  jurisdiction  of  the  county  court  could  not  be  questioned 
when  its  proceedings  were  brought  collaterally  before  the  circuit 
court  We  know  nothing  in  the  organization  of  the  circuit  courts 
of  the  Union  which  can  contradistinguish  them  firom  other  courts  in 
this  respect 
/^  Where  a  court  has  jurisdiction,  it  has  a  right  to  decide  every  ques 
tion  which  occurs  in  the  cause ;  and  whether  its  decision  be  correct 
or  otherwise,  its  judgment,  until  reversed,  is  regarded  as  binding  in 
every  other  courtV  But  if  it  aj^tjwithout  authority,  its  judgmentB  and 
orders  are  regarded  as  nulIities.^    They  are  not  voidable,  but  simpl) 
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void,  and  form  no  bar  to  a  recovery  sought  even  prior  to  a  reversal 
in  opposition  to  them.     They  constitute  no  justification;    and  all 
persons  concerned  in  executing  such  judgments  or  sentences  are  con-^ 
sidered  in  law  as  trespassers. 

This  distinction  runs  through  all  the  cases  on  the  subject ;  and  it 
proves  that  the  jurisdiction  of  any  court  exercising  authority 
•over  a  subject,  may  be  inquired  into  in  every  court,  when  [  *  341  ] 
the  proceedings  of  the  former  are  relied  on  and  brought  be- 
fore the  latter  by  the  party  claiming  the  benefit  of  such  proceedings. 

It  is  well  known  that  the  jurisdiction  find  authority  of  the  county 
courts  of  Kentucky  are  derived  wholly  from  the  statute  law  of  the 
State.  In  argument,  we  were  referred  to  no  statute  which  was  sup- 
posed, either  in  terms  or  by  fair  construction,  to  confer  upon  the 
county  court  any  supervising  or  controlling  power  over  the  acts  of 
the  clerk>  in  taking,  in  his  office,  the  acknowledgment  of  a  deed,  or 
in  recording  it,  upon  an  acknowledgment  there  taken  by  him.  We 
have  sought  in  vain  for  such  a  provision,  and  it  is  believed  none  such 
exists.  No  such  supervising  and  controlling  power  can  result  to  the 
court  from  the  general  relations  which  exist  between  a  court  and  its 
clerk ;  for,  in  this  case,  the  statutes  confer  upon  the  clerk,  in  his  office, 
a  distinct,  independent,  personal  authority,  to  be  exercised  by  him 
upon  his  own  judgment  and  responsibility.  We  think,  therefore, 
with  the  circuit  court,  that  the  county  court  had  no  jurisdiction  or 
authority  to  order  the  after  certificate  of  Mrs.  Elliott's  privy  examina- 
tion to  be  made  and  recorded. 

But  the  argument,  which  seemed  to  be  relied  on  most  confidently 
by  the  learned  counsel,  is,  that  the  order  of  the  county  court  may  be 
disregarded,  and  the  amendment  considered  as  an  amendment  made 
by  the  clerk,  of  his  own  authority ;  and  that  the  clerk  was  authorized 
to  amend  his  own  certificate,  and  record,  at  any  time. 

It  would  be  difficult  to  maintain  that  the  second  certificate  or 
amendment,  as  it  is  called,  could  rightfully  be  regarded  as  the  clerk's 
own  act,  independent  of  the  order  of  the  county  court ;  it  appearing 
that  he  refused  to  do  the  act  until  the  order  was  made.    But  be  it  so. 

Had  the  clerk  authority  to  alter  the  record  of  his  certificate  of  the 
acknowledgment  of  the  deed,  at  any  time  after  the  record  was  made  ? 
We  are  of  opinion  he  had  not 

We  are  of  opinion  he  acted  ministerially,  and  not  judicially  in  the 
matter.  Until  his  certificate  of  the  acknowledgment  of  Elliott  and 
wife  was  recorded,  it  was,  in  its  nature,  but  an  act  in  pais^  and  alter- 
able at  the  pleasure  of  the  officer.  But  the  authority  of  the  clerk  to 
make  and  record  a  certificate  of  the  acknowledgment  of  the  deed. 
WAS  functus  officio^  as  soon  as  the  record  was  made.    By  the  exertion 
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of  his  authority,  the  authority  itself  became  exhausted.  The  act  bad 
become  matter  of  record,  fixed,  permanent,  and  unalterable ;  and  the 
remaining  powers  and  duty  of  the  clerk  were  only  to  keep  and  pre- 
serve the  record  safely. 

If  a  clerk  may,  after  a  deed,  together  with  the  acknowl- 

[  *  342  ]  edgment  •or  probate  thereof,  have  been  committed  to  record, 

under  color  of  amendment,  add  any  thing  to  the  record  of 

the  acknowledgment,  we  can  see  no  just  reason  why  he  may  not  also 

subtract  from  it 

The  doctrine  that  a  derk  may,  at  any  time,  without  limitation, 
alter  the  record  of  the  acknowledgment  of  a  deed,  made  in  his  office, 
would  be,  in  practice,  of  very  dangerous  consequence  to  the  land 
titles  of  the  county,  and  cannot  receive  the  sanction  of  this  court. 

It  is  the  opinion  of  this  court  that  there  is  no  error  in  the  judgment 
and  proceedings  of  the  circuit  court,  and  the  same  are  affirmed,  with 
costs. 

2  P.  157  j    6  P.  95;   10  P.  449;    13  P.  498;    14P.  599,  614;    2H.S19;    8  H.  6M,  750; 

6  H.  31 ;  8  H.  495;  18  H.  19,  497. 


Lessee  of  Thomas  Spratt,  Andrew,  William,  Sahah,  Jacob, 
Catharine,  and  Pierce  Spratt,  Plaintife  in  Error,  v.  Sahah 
Spratt,  Defendant  in  Error. 

1  P.  343. 

Under  the  law  of  Maryland,  of  December  19,  1791,  which  enables  foreig;nerB  to  take,  bold, 
and  transmit  lands,  a  naturalized  citizen  is  not  incladed,  but  lands  acquired  by  him  before 
he  became  a  citizen,  are  within  the  act. 

The  case  is  stated  in  the  opinion  of  the  court 

CoxCj  for  the  plaintifis. 

Kep  and  JoneSj  contra. 

[  •  348  ]      *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  is  an  ejectment  brought  in  the  circuit  court  for  the 
District  of  Columbia,  sitting  in  the  county  of  Washington,  for  the 
recovery  of  several  lots,  lying  in  the  county  of  Washington,  of  which 
James  Spratt  died  seised.  The  lessors  of  the  plaintiff  are  aliens,  the 
legitimate  brothers  and  sisters  of  the  said  James ;  and  the  defendant, 
who  is  also  an  alien,  is  his  widow.    James  died  witiiout  issue. 

James  Spratt  came  into  America  in  the  year  1812,  and  became  a 
citizen  on  the  11th  of  October,  in  the  year  1821.  He  purchased  one 
of  the  lots  before  he  became  a  citizen,  and  the  others  afterwards.  The 
title  to  the  lots  in  controversy  depends  on  the  construction  of  an  act 
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of  the  State  of  Maryland,  passed  the  19th  of  December,  ! 

1791,  entitled,  "An  act  concerning  the  •territory  of  Colum-  [  •349  J 
bia  and  the  city  of  Washington."  The  6th  section  pro- 
vides, "  that  any  foreigner  may,  by  deed  or  will,  to  be  hereafter  made, 
take  and  hold  lands  within  that  part  of  the  said  territory  which  lies 
within  this  State,  in  the  same  manner  as  if  he  was  a  citizen  of  this 
State ;  and  the  same  lands  may  be  conveyed  by  him,  and  transmitted 
to,  and  be  inherited  by  his  heirs  or  relations,  as  if  he  and  they  were 
citizens  of  this  State ;  provided,  that  no  foreigner  shall,  in  virtue 
hereof,  be  entitled  to  any  further  or  other  privilege  of  a  citizen."  The 
facts  were  stated  in  a  case  agreed,  which  was  substituted  for  a 
special  verdict.  The  circuit  court  gave  judgment  for  the  defendant, 
to  which  the  plaintiff  has  sued  out  a  writ  of  error. 

The  plaintiflF  contends  that  the  word  "  foreigner,"  as  used  in  the 
act,  designates  a  person  born  in  a  foreign  country,  and  that  such  per- 
son does  not  cease  to  be  a  foreigner,  by  becoming  a  citizen  of  the 
United  States.  The  words  of  the  act,  therefore,  apply  to  him,  al- 
though he  becomes  a  citizen,  and  enable  him  to  take  and  transmit 
lands  to  his  alien  heirs  or  relations. 

-  The  court  is  not  of  this  opinion.  The  act  is  an  enabling  act,  and 
applies  to  those  only  who  could  not  take  without  it.  It  enables  a 
foreigner  to  take  "  in  the  same  manner  as  if  he  was  a  citizen."  This 
language  is  entirely  inapplicable  to  a  citizen. 

An  act  to  enable  a  citizen  to  take  lands  "as  if  he  were  a  citizen," 
would  be  an  absurdity  too  obvious  to  escape  the  notice  of  the  legis- 
lature. We  think,  then,  that  a  foreigner  who  becomes  a  citizen,  is 
no  longer  a  foreigner  within  the  view  of  the  act.  His  after  purchased 
lands  vest  in  him  as  a  citizen,  not  by  virtue  of  the  act  of  the  legis- 
lature of  Maryland. 

The  lot  which  he  purchased  while  an  alien,  stands  on  different 
principles.  This  lot  was  acquired  by  a  foreigner,  under  the  act  which 
was  passed  for  the  purpose  of  enabling  him  to  acquire  it.  He  took 
and  held  it  under  the  law,  and  could  transmit  it  as  prescribed  by  the 
law.  The  act,  after  enabling  him  to  take,  adds:  "and  the  same 
lands  may  be  conveyed  by  him,  and  transmitted  to,  and  be  inherited 
by  his  heirs  or  relations,  as  if  he  and  they  were  citizens  of  this  State." 
The  capacity  to  transmit  given  by  the  act,  extends,  in  terms,  to  all 
lands  acquired  under  the  act. 

The  lands  taken  "  may  be  conveyed  by  him,"  that  is,  by  the  taker, 
"  and  transmitted  to  his  heirs  or  relations."  This  power  of  transmis- 
sion is  not  restricted  to  his  character  as  a  foreigner,  but  belongs  to 
him,  as  a  person  taking  lands  under  the  act  The  power  of  trans* 
mitting  is  connected  with  the  power  of  taking,  and.  is  coextensive 


612         SUPREME   COURT  OF  THE  UNITED   STATES. 


Bell  V.  Morrison.    1  P. 


with  it     This  power  is  within  tlie  words  of  the  law ;  and  the  words  * 
which  confer  it  are  not  inoperative,  since  they  give  a  capacity  which 
citizenship  does  not  give  —  the  capacity  of  transmitting  to 
[  •  360  ]  relations  who  are  *  foreigners.    This  capacity  is  given  abso-  . 
lutely  by  the  act,  and  is  not,  we  think,  affected  by  his  be- 
coming a  citizen. 

The  objection  urged  by  the  defendant  to  this  construction,  is,  that 
it  would  perpetuate  the  title  in  aliens  to  the  remotest  times,  because 
it  attaches  the  privilege  to  the  land  and  not  to  the  person. 

We  do  not  think  the  construction  exposed  to  this  objection. 

The  land  passes  to  the  heirs  or  relations  of  the  said  James  Spratt, 
precisely  as  it  would  have  passed  had  he  remained  a  foreigner.  The 
capacity  is  not  in  the  land,  but  in  the  person  in  relation  to  that  land. 
It  was  in  him  when  the  land  was  purchased,  and  did  not  pass  out 
of  him,  under  the  words  of  the  law,  by  his  becoming  a  dtizen. 

It  is  the  opinion  of  a  majority  of  the  court  that  the  circuit  court 
erred  in  deciding  that  judgment  ought  to  be  rendered  for  the  defend- 
ant.  It  ought  to  be  reversed,  and  the  cause  remanded  to  the  circuit 
court,  with  directions  to  enter  judgment  for  the  plaintiff  for  the  lot 
which  was  acquired  by  the  said  James  Spratt,  while  an  alien,  saving 
the  widow's  dower;  and  that  his  declaration  be  dismissed  as  to  the 
residue. 

This  cause  came  on,  &c.,  on  consideration  whereof,  it  is  the  opin- 
ion of  this  court  that  the  said  circuit  court  erred  in  deciding  that 
judgment  ought  to  be  rendered  for  the  defendant,  and  that  the  same 
ought  to  be  reversed.  Therefore,  it  is  ordered  and  adjudged  by  this 
court  that  the  judgment  of  the  said  circuit  court  in  this  cause  be, 
and  the  same  is  hereby  reversed ;  and  that  the  cause  be  remanded^  to 
the  said  circuit  court,  with  directions  to  enter  judgment  for  the  plain- 
tiff for  lot  No.  ,  which  was  Gu^quired  by  the  said  James  Spratt, 
while  an  alien,  saving  the  widow's  dower ;  and  that  his  declaration 
be  dbmissed  as  to  the  residue. 

4  P.  39S. 


MoNTooMBRY  Bell,  Plaintiff  in  Error,  v.  James  Morrison,  Anthont 
Butler,  and  Jonathan  Taylor,  Defendants  in  Error. 

1  P.  351. 

To  remove  the  bar  of  the  statute  of  limitations  by  a  new  promise,  it  must  be  determinat* 
and  unequivocal;  and  if  a  new  promise  is  to  be  raised  by  implication  of  law  from  aa 
acknowledgment,  there  mast  be  an  unqualified  acknowledgment  of  a  subtisting  debt 
which  the  party  is  liable  and  willing  to  pay. 
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*  One  partner  cannot  deprive  the  firm  of  the  bar  of  the  statate  of  limitations,  after  a  dissolu- 
tion of  the  partnership. 
Under  the  30th  section  of  the  Judiciary  Act,^  a  deposition  is  not  admissible  if  the  certificate  docs 
not  clearly  show  the  deposition  was  reduced  to  writing  in  the  presence  of  the  magistrate. 

The  case  is  stated  in  the  opinion  of  the  court 

Rowan  and  Benton^  for  the  plaintiffs. 

Jones,  contrk 

•  Story,  J.,  delivered  the  opinion  of  the  court  [  *  856  ] 

This  cause  comes  before  us  upon  a  writ  of  error  to  the  cir- 
cuit court  of  the  district  of  Kentucky.  The  original  action  was  brought 
by  the  plaintiffs  in  error  against  the  defendants,  on  the  16th  of  August, 
1820,  to  recover  the  value  of  certain  iron  castings,  sold  and  delivered 
to  them  by  the  plaintiff.  The  defendants  pleaded  non  assumpsertmt, 
and  non  dssumpsernnt  within  five  years,  (the  latter  being  the  time  pre- 
scribed by  the  Kentucky  statute  of  limitations  in  cases  of  this  nature,) 
upon  which  pleas  the  parties  were  at  issue ;  and  at  the  trial,  a  verdict 
was  returned  by  the  jury  for  the  defendants ;  upon  which,  judgment 
passed  in  their  favor.  A  bill  of  exceptions  was  taken  to  certain 
points,  ruled  by  the  circuit  court  at  the  trial ;  and  the  validity  of  these 
exceptions  has  constituted  the  ground  of  the  argument  for  the  rever- 
sal, which  has  been  insisted  on  in  this  court. 

The  first  objection  urged  is  the  exclusion  of  the  deposition  of  a 
Mr.  Mockbee,  which  was  offered  by  the  plaintiff  as  testimony  in  the 
cause*.  The  reason  assigned  for  the  exclusion  is,  that  there  was  no 
proof,  by  the  certificate  of  the  magistrate  or  otherwise,  that  the  depo- 
sition was  reduced  to  writing  in  the  presence  of  the  magistrate.  This 
is  a  point  altogether  dependent  upon  the  construction  of  the  act 
of  congress  of  the  4th  of  September,  1789,  under  the  authority  of 
which  the  deposition  purports  to  be  taken.  The  authority  to  take 
testimony  in  this  manner,  being  in  derogation  of  the  rules  of  the 
common  law,  has  always  been  construed  strictly ;  and,  therefore,  it  is 
necessary  to  establish  that  all  the  requisites  of  the  law  have  been  com- 
plied with,  before  such  testimony  is  admissible.  The  act  of  congress 
provides,  "  that  every  person  deposing  as  aforesaid,  shall  be  carefully 
examined  and  cautioned,  and  sworn  or  affirmed^  to  testify 
the  whole  truth,  and  shall  *  subscribe  the  testimony  by  him  [  *  356  ] 
or  her  given,  after  the  same  shall  be  reduced  to  writing ; 
which  shall  be  done  only  by  the  magistrate  taking  the  deposition,  or 
by  the  deponent  in  his  presence.  And  the  depositions,  so  taken,  shall 
be  retained  by  such  magistrate  until  he  deliver  the  same  with  his 
own  hand  into  the  court  for  which  they  are  taken ;  or  shall,  together 

1 1  Stats,  at  Large,  88. 
VOL.  VII.  52 
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with  a  certificate  of  the  reasons  as  aforesaid  of  their  being  taken,  and' 
of  the  notice,  if  any  was  given  to  the  adverse  party,  be  by  him,  the 
said  magistrate,  sealed  up  and  directed  to  such  court,  and  remain 
under  his  seal  until  opened  in  court." 

Without  doubt,  the  certificate  of  the  magistrate  is  good  evidence 
of  the  facts  stated  therein,  so  as  to  entitle  the  deposition  to  be  read 
to  the  jury,  if  all  the  necessary  facts  are  there  sufficiently  disclosed 
It  is  not  denied  that  the  reducing  of  the  deposition  to  writing,  in  the 
presence  of  the  magistrate,  is  a  fact  made  material  by  the  statute,  and 
that  proof  of  it  is  a  necessary  preliminary  to  the  right  of  introdacing 
it  at  the  trial.  But  it  is  supposed  that  sufficient  may  be  gathered  by 
intendment  firom  the  certificate  of  the  magistrate  to  justify  the  pre- 
sumption that  it  was  done.  The  certificate  is  in  these  words :  "  State 
of  Tennessee,  Dickson  county,  ss.  At  Charlotte,  in  said  county,  on 
the  4th  day  of  July,  1822,  before  me,  James  M.  Ross,  justice  of  the 
peade,  and  one  of  the  judges  of  the  county  court  of  Dickson  county, 
came,  personally,  John  Mockbee,  being  about  the  age  of  fifty-one 
years,  and  after  being  carefully  examined  and  cautioned,  and  sworn, 
to  testily  the  whole  truth,  did  subscribe  the  foregoing  and  annexed 
deposition,  after  the  same  was  reduced  to  writing,  by  him  in  his  own 
proper  hand."  The  certificate  then  proceeds  to  state  the  reason  for 
taking  the  deposition,  &c.,  in  the  usual  form.  It  is  remarkable  that 
the  certificate  follows  throughout,  with  great  exactness  of  terms,  every 
requisition  in  the  statute,  with  the  exception  as  to  the  deposition  be- 
ing reduced  to  writing  in  the  presence  of  the  magistrate ;  and  it  is 
scarcely  presumable  that  this  was  accidentally  omitted.  At  all  events, 
every  word  in  the  certificate  may  be  perfectly  true,  and  yet,  the  depo- 
sition may  not  have  been  reduced  to  writing  in  the  magistrate's  pres- 
ence. If  this  be  so,  then  there  can  arise  no  just  presumption  in  favor 
of  it.  And  we  think,  in  a  case  of  this  nature,  where  evidence  is  sought 
to  be  admitted  contrary  to  the  rules  of  the  common  law,  sometliing 
more  than  a  mere  presumption  should  exist  that  it  was  rightly  taken. 
There  ought  to  be  direct  proof  that  the  requisitions  of  the  statute  have 
been  fully  compUed  with.  We  are,  therefore,  of  opinion  that  the 
deposition  was  properly  rejected. 

The  more  important  question  in  the  cause,  is  that  relative  to  the 
evidence  introduced  to  repel  the  plea  of  the  statute  of 
[  •  357  ]  •  limitations.  In  the  course  of  the  trial,  the  plaintiff  read  to 
the  jury  certain  articles  of  copartnership,  made  between  the 
defendants,  in  March,  1810,  whereby  the  defendants  entered  into  a 
joint  trade  and  partnership  in  the  manufacturing  of  salt,  at  a  place 
known  by  the  name  of  the  United  States  Saline,  near  the  Wabash 
Biver,  within  the  Illinois  Territory,  for  the  term  of  three  years,  then 
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next  ensuing,  under  the  style  of  Taylor,  Wilkins,  and  Co.     He  also 
gave  evidence  that  large  quantities  of  iron  castings  had  been  sold 
and  delivered  by  him  to  the  company  during  the  term  of  the  copart- 
nership.    He  then  introduced  the  testimony  of  one  Patterson  Baine, 
who  stated  "  that  sometime  in  the  year  1818  or  1819,  the  plaintiff^ 
Bell,  came  to  his  house,  in  Lexington,  and  stated  that  he  had  again 
come  up,  to  endeavor  to  get  the  amount  of  his  account  from  the  de- 
fendants.    He  requested  the  witness  to  go  with  the  plaintiff  to  CoL 
Morrison's,  (one  of  the  defendants,)  on  that  business.     The  witness 
went.     The  plaintifiF  and  Morrison  had  a  good  deal  of  conversation 
on  the  subject  of  the  plaintiff's  account  against  the  Saline  Company, 
for  metal  furnished,  which  is  not  recollected  by  the  witness.     The 
witness  recollects  that  Morrison  stated  that  the  books  and  papers 
relative  to  the  plaintiff's  claim  were  in  the  hands  of  Jonathan  Taylor, 
(one  of  the  defendants,)  which  put  it  out  of  his  power  to  settle  the 
account  at  that  time,  and  expressed  a  willingness,  but  for  that  reason, 
to  settle  with  the  plaintiff.      The  plaintiff  bade  him  goodby,  and 
declared  that  that  was  the  last  time  he  should  ever  apply  for  a  settle- 
ment of  his  account     The  plaintiff  then  left  the  house  of  Morrison, 
and  returned  with  the  witness  to  his  house,  where  he  remained  until 
after  breakfast  on  the  next  day ;  that  shortly  after  breakfast,  Morrison 
came  to  the  house  of  the  witness,  and  said  to  Bell,  (the  plaintiff,)  that 
he  was  very  anxious  that  his  (the  plaintiff's)  account  should  be  set- 
tied  ;  adding,  "  I  know  we  are  owing  you,  and  I  am  anxious  it  should 
be  settled."     He  then  mentioned  to  the  plaintiff  that  he  (Morrison) 
was  getting  old,  and  did  not  like  to  have  such  things  hanging  over 
him,  and  wished  to  have  the  business  settled,  and  to  have  done  with 
it.    He  then  proposed  to  give  the  plaintiff  seven  thousand  dollars,  and 
close  the  business.     The  plaintiff  refused  to  take  it,  and  they  parted ; 
that  no  account  or  papers  of  any  kind  were  shown  or  produced  by 
Bell,  at  the  time  of  these  conversations  with  Morrison ;  but  he  under- 
stood the  conversations  to  relate  to  the  claim  for  castings,  furnished 
by  him  to  the  company  of  Taylor,  Wilkins,  and  others.    The  witness 
observed  to  the  plaintiff,  after  Morrison's  departure,  that  he  should 
have  taken  Morrison's  offer ;  that  "  a  half  loaf  is  better  than  no  bread." 
The  plaintiff  also  introduced  certain  letters  written  by  Morrison  and 
Butler,  (two  of  the  defendants,)  to  him.      The  first  was 
•  a  letter  from  Morrison,  dated  2d  of  October,  1814;  and  it  [  *358  ] 
contains,  among  others,  the  following  expressions  :  "  I  wish 
whatever  is  due  to  you  should  be  paid ;  I  have  once  more  to  ask  you 
to  follow  the  advice  I  am  about  to  offer,  viz :   to  come  up  here, 
without  delay,  (as  CoL  Butler  may  be  soon  ordered  off,)  and  I  can- 
not believe  youj  present  suit  will  answer  any  purpose,"  &c.  &c.     "  It 
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18  not  our  wish  to  keep  from  you  whatever  may  be  your  just  due. 
We  have  sent  for  the  company  books,  some  two  or  three  weeks  smce; 
they  will  come  to  Louisville  by  water ;  and  on  your  and  Mr,  Wheat- 
ley's  being  there,  I  have  no  doubt  but  your  account  can  be  adjusted, 
and  that  more  to  your  satisfaction  than  it  ever  can  be  from  the  result 
of  your  suit,"  &c.  "  I  wish  your  account  settled,  and  I  have  no  hesi- 
tation in  saying,  on  your  coming  here,  it  will  be  done,"  The  next 
was  a  letter  from  Butler,  dated  26th  of  October,  1817,  in  which  he 
informs  the  plaintiff,  that,  on  the  20th  of  November,  Messrs.  Morrison 
and  Wilkins  will  be  at  Hopkinsville,  "  for  the  purpose  of  adjusting 
some  of  the  affairs  of  the  old  Saline  Company,"  &c.;  and  desires  that 
he  "  will  be  present,  in  order  that  a  settlement  may  be  effected,  if  pos- 
sible, of  the  account  which  you  (he)  set  up  against  the  company." 
The  next  is  from  Butler,  dated  the  8th  of  November,  1817,  again 
mentioning  the  intended  meeting  on  the  20th  of  November,  "  for  the 
purpose  of  adjusting  our  old  account  with  you ; "  and  he  adds :  "  I 
hope,  therefore,  you  will  be  at  Hopkinsville,  for  the  purpose  of  en- 
abling us  to  settle  this  old  affair,  to  which,  I  am  sure,  all  must  be 
most  anxious."  The  next  is  from  Butler,  dated  the  23d  of  October, 
1818,  in  which  he  alludes  to  a  complaint  made  by  the  plaintiff,  of 
Butler's  absence  from  home  on  the  5th  of  the  same  month,  when  the 
plaintiff  called  there,  and  reminds  the  plaintiff  of  a  conversation  they 
had  at  the  Greenville  Springs,  "  about  a  day  of  meeting  to  adjust  the 
account  between  the  former  Saline  Company  and  yourself,"  and  ex- 
cuses himself  for  his  absence.  He  adds :  "  I  have  now,  sir,  attended 
at  three  places,  upon  three  appointments  made  by  yourself  and  my- 
self, without  being  able  to  have  a  meeting,  &c.  If  it  would  suit  you 
to  be  at  Frankfort,  during  the  sitting  of  the  legislature,  we  might 
possibly  come  to  some  understanding  on  the  subject."  The  next  is 
a  letter  from  Jonathan  Taylor,  (one  of  the  defendants,)  to  the  plaintiff, 
dated  the  13th  of  March,  1818,  in  which  he  says :  "  I  received  a  letter 
last  Monday  from  Col.  Butler,  inviting  me  to  attend  an  appointment 
with  you  at  Hopkinsville,  on  the  26th  of  this  month,  for  the  purpose 
of  adjusting  the  old  company  account  I  shall  endeavor  to  attend  at 
that  time,  when,  if  we  can  make  an  arrangement,  equally  mutual,  for 
the  metal  I  may  hereafter  want,  it  can  be  done."  Other 
[  •  359  ]  letters  *  of  Taylor  were  read  in  evidence,  but  they  all  bear 
date  in  the  years  1811  and  1812. 
It  was  further  proved  that  the  plaintiff  was  present  in  1814,  when 
the  Saline  and  improvements  were  delivered  over  to  Bates,  the  suc- 
ceeding lessee ;  and  that  the  plaintiff  was  then  apprised  that  the 
term  of  the  defendants  as  lessees  had  terminated.  After  the  evi- 
dence on  the  part  of  the  plaintiff  was  closed,  the  defendants'  counsel 
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moved  the  court  to  exclude  the  testimony  of  Patterson  Baine,  and 
all  the  letters  bearing  date  within  five  years  before  the  bringing  of 
this  suit,  offered  by  the  plaintiff  to  show  a  promise  on  the  part  of 
the  defendants,  or  any  one  of  them,  or  any  member  of  said  firm  or 
partnership,  within  five  years  next  before  the  commencement  of 
this  suit ;  and  the  court  so  excluded  firom  the  jury  the  evidence  of 
the  said  Baine,  and  all  the  letters  dated  within  five  years  aforesaid, 
tending  to  prove  a  promise  in  five  years  next  before  the  commence- 
ment of  this  suit  by  the  defendants,  or  either  of  them,  or  any  mem- 
ber of  said  firm  or  partnership,  as  prayed  by  the  defendants'  counsel; 
and  decided  that  "  there  was  no  sufficient  evidence  or  admissions  by 
the  defendants,  or  either  of  them,  or  any  member  of  said  firm  or 
partnership,  to  prove  sach  a  promise  in  five  years  before  the  com- 
mencement of  this  suit  as  would  take  the  case  out  of  the  statute  of 
limitations,  or  should  be  left  to  a  jury  as  conducing  to  that  effect" 
To  which  opinion  of  the  court  the  plaintiff  filed  his  bill  of  excep- 
tions ;  and  the  correctness  of  this  opinion  has  constituted  the  medn 
ground  of  the  elaborate  argument  at  this  bar. 

Two  points  are  necessarily  involved  in  the  discussion  of  this  opin- 
ion. The  first  is,  whether  the  evidence  so  excluded,  (supposing  it  to 
be  in  all  other  respects  unobjectionable,)  was  competent  in  point  of  law 
to  have  been  left  to  the  jury  to  infer  a  promise  sufficient  to  take  the  case 
out  of  the  statute  of  limitations.  The  second  is,  whether,  supposing 
it  would  be  competent  in  ordinary  cases,  the  fact  that  it  was  the 
acknowledgment  or  promise  of  one  partner,  after  the  dissolution  of 
the  partnership,  did  not  justify  its  exclusion  as  incompetent  evidence 
to  bind  the  other  partners. 

The  statute  of  limitations  of  Kentucky  is  substantially  the  same 
with  the  statute  of  21  of  James,  c.  16,  with  the  exception  that  it  sub- 
stitutes the  term  of  five  years  instead  of  six.  The  English  decisions 
have,  therefore,  been  resorted  to  upon  the  present  occasion  as  illus- 
trative of  the  true  construction  of  the  statute,  and  in  this  view  are 
doubtless  entitled  to  great  consideration.  They  are  not,  however, 
and  cannot  be  considered  as  conclusive  authority  upon  the  construc- 
tion of  the  statute  passed  by  a  State  upon  the  like  subject ;  for  this 
justly  belongs  to  the  local  state  tribunals,  whose  rules  of 
interpretation  •must  be  presumed -to  be  founded  upoii  a  [•360] 
more  just  and  accurate  view  of  their  own  jurisprudence, 
than  those  of  any  foreign  tribunal,  however  respectable.  If  therefore, 
upon  examination,  it  shall  be  found  that  the  doctrines  of  the  Ken- 
tucky courts,  upon  this  subject,  are  irreconcilable  wdth  those  deduced 
from  the  statute  of  James,  this  court  would,  in  conformity  with  its 
general  practice,  follow  the  local  law,  and  administer  the  same  jus- 
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tice  which   the   state   court  would   administer  between  the  same 
parties. 

It  has  often  been  matter  of  regret  in  modem  times,  that,  in  the 
construction  of  the  statute  of  limitations,  the  decisions  had  not  pro- 
ceeded upon  principles  better  adapted  to  carry  into  effect  the  real 
objects  of  the  statute ;  that,  instead  of  being  viewed  in  an  unfavor- 
able light,  as  an  unjust  and  discreditable  defence,  it  had  received  such 
support  as  would  have  made  it  what  it  was  intended  to  be,  emphati- 
cally, a  statute  of  repose.  It  is  a  wise  and  beneficial  law,  not 
designed  merely  to  raise  a  presumption  of  payment  of  a  just  debt  from 
lapse  of  time,  but  to  afford  security  against  stale  demands  after  the 
true  state  of  the  transaction  may  have  been  forgotten,  or  be  incapable 
of  explanation,  by  reason  of  the  death  or  removal  of  witnesses.  It  has 
manifest  tendency  to  produce  speedy  settlements  of  accounts,  and  to 
suppress  those  prejudices  which  may  rise  up  at  a  distance  of  time,  and 
bafSe  every  honest  effort  to  counteract  or  overcome  them.  Parol  e\i- 
dence  may  be  offered  of  confessions,  (a  species  of  evidence  which,  it  has 
been  often  observed,  it  is  hard  to  disprove,  and  easy  to  fabricate,)  ap- 
plicable to  such  remote  times,  as  may  leaye  no  means  to  trace  the 
nature,  extent,  or  origin  of  the  claim,  and  thus  open  the  way  to  the 
most  oppressive  charges.  If  we  proceed  one  step  further,  and  admit 
that  loose  and  general  expressions,  from  which  a  probable  or  possible 
inference  may  be  deduced  of  the  acknowledgment  of  a  debt,  by  a 
court  or  jury ;  that,  as  the  language  of  some  cases  has  been,  any 
acknowledgment  however  slight,  or  any  statement  not  amounting  to 
a  denial  of  the  debt;  that  any  admission  of  the  existence  of  an  un- 
settled account,  without  any  specification  of  amount  or  balance,  and 
however  indeterminate  and  casual,  are  yet  sufficient  to  take  the  case 
out  of  the  statute  of  limitations,  and  to  let  in  evidence  aliunde  to 
establish,  any  debt,  however  large,  and  at  whatever  distance  of  time ; 
it  is  easy  to  perceive  that  the  wholesome  objects  of  the  statute  must 
be  in  a  great  measure  defective ;  and  the  statute  virtually  repealed 

The  English  decisions  upon  this  subject  have  gone  great  lengths : 
greater,  indeed,  in  our  judgment,  than  any  sound  interpretation  of 
the  statute  will  warrant ;  and  in  some  instances  to  an  ex- 
[  •  361  ]  tent  which  is  irreconcilable  with  any  just  principle.  *  There 
appears,  at  present,  a  disposition  on  the  part  of  the  English 
courts  to  retrace  their  steps ;  and,  as  far  as  they  may,  to  bring  back 
the  doctrine  to  sober  and  rational  limits.  The  American  courts  have 
evinced  a  like  disposition.  In  the  recent  case  of  Bangs  v.  Hall,  2 
Pick,  368,  the  principal  cases  were  reviewed  by  the  supreme  court  of 
Massachusetts;  and  it  was  held,  that  to  take  a  case  out  of  the  stat^ 
ute  there  must  be  an  unqualified  acknowledgment,  not  only  of  the 
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debt  as  originally  due,  but  that  it  continues  so ;  and,  if  there  has 
been  a  conditional  promise,  that  the  condition  has  been  performed. 
A  doctrine  quite  as  comprehensive  has  been  asserted  in  the  supreme 
court  of  New  York.  The  subject  was  much  considered  in  the  case 
of  Sands  v.  Gelston,  15  Johns.  511,  where  Mr.  Chief  Justice  Spencer, 
in  delivering  the  opinion  of  the  court,  said :  "  That  if  at  the  time  of 
the  acknowledgment  of  the  existence  of  the  debt,  such  acknowledg- 
ment is  qualified  in  a  way  to  repel  the  presumption  of  a  promise  to 
pay,  it  will  not  be  evidence  of  a  promise  sufficient  to  revive  the  debt, 
and  take  it  out  of  the  statute."  In  consonance  with  this  principle 
the  same  court  has  held,  that  "  if  the  acknowledgment  be  accom- 
panied with  a  declaration  that  the  party  intends  to  rely  on  the  stat- 
ute as  a  defence,  such  an  acknowledgment  is  wholly  insufficient."  See 
also  Brown  v.  Campbell,  1  Serg.  &  Rawle,  176 ;  Fries  v.  Boiselet, 
9  Serg.  &  Rawle,  128.  In  the  case  of  Clementson  v.  WiUiams,  8  C. 
72,  this  court  expressed  the  opinion  that  the  decisions  on  this  sub- 
ject had  gone  full  as  far  as  they  ought  to  be  carried,  and  that  the 
court  was  not  inclined  to  extend  them ;  that  the  statute  of  limitations 
was  entitled  to  the  same  respect  with  other  statutes,  and  ought  not 
to  be  explained  away.  In  that  case  an  attempt  was  made  to  charge 
a  partnership,  by  an  acknowledgment  made  after  its  dissolution  by 
one  of  the  partners,  when  an  account  was  presented  to  him,  that 
^  the  account  was  due,  and  he  supposed  it  had  been  paid  by  the 
other  partner,  but  he  had  not  paid  it  himself,  and  did  not  know  of 
its  being  ever  paid."  It  was  held  that  this  was  not  a  sufficient  ac- 
knowledgment to  take  the  case  out  of  the  statute.  The  Chief  Jus- 
tice, in  delivering  the  opinion  of  the  court,  said :  '<  In  this  case  there 
is  no  promise,  conditional  or  unconditional,  but  a  simple  acknowl- 
edgment. This  acknowledgment  goes  to  the  original  justice  of  th« 
account.  But  this  is  not  enough.  The  statute  of  limitations  was 
not  enacted  to  protect  persons  from  claims  fictitious  in  their  origin, 
but  from  ancient  claims,  whether  well  or  ill  founded,  which  may 
have  been  discharged,  but  the  evidence  of  discharge  may  be  lost.  It 
is  not  sufficient  to  take  the  case  out  of  the  act,  that  the 
claim  should  be  proved,  or  be  acknowledged  *  to  have  been  [  *  362  ] 
originally  just ;  the  acknowledgment  must  go  to  the  fact 
that  it  is  still  due." 

In  the  case  of  Wetzell  v.  Bussard^  11  W.  309,  the  subject  again 
came  before  this  court ;  and  the  English  and  American  authorities 
were  deliberately  examined.  The  court  there  expressly  held,  that 
"  an  acknowledgment  which  will  revive  the  original  cause  of  action 
must  be  unqualified  and  unconditional.  It  must  show,  positively,  that 
the  debt  is  due,  in  whole  or  in  part.     If  it  be  connected  with  circum- 
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stances  which  in  any  manner  affect  the  claim,  or  if  it  be  conditional, 
it  may  amount  to  a  new  assumpsit,  for  which  the  old  debt  is  a  suffi- 
cient consideration  ;  or,  if  it  be  construed  to  revive  the  original  debt, 
that  revival  is  conditional,  and  the  performance  of  the  condition  or  a 
readiness  to  perform  it  must  be  shown." 

We  adhere  to  the  doctrine  thus  stated,  and  think  it  the  only  expo- 
sition of  the  statute  which  is  consistent  with  its  true  object  and 
import  If  the  bar  is  sought  to  be  removed  by  the  proof  of  a  new 
promise,  that  promise,  as  a  new  cause  of  action,  ought  tb  be  proved 
in  a  clear  and  explicit  manner,  and  be  in  its  terms  unequivocal  and 
determinate ;  and,  if  any  conditions  are  annexed,  they  ought  to  be 
shown  to  be  performed. 

If  there  be  no  express  promise,  but  a  promise  is  to  be  raised  by 
implication  of  law  from  the  acknowledgment  of  the  party,  such  ac- 
knowledgment ought  to  contain  an  unqualified  and  direct  admission 
of  a  previous,  subsisting  debt,  which  the  party  is  liable  and  willing  to 
pay.  If  there  be  accompanying  circumstances,  which  repel  the  pre- 
sumption of  a  promise  or  intention  to  pay ;  if  the  expressions  be 
equivocal,  vague,  and  indeterminate,  leading  to  no  certain  conclusion, 
but  at  best  to  probable  inferences,  which  may  affect  different  minds 
in  different  ways,  we  think  they  ought  not  to  go  to  a  jury  as  evi- 
dence of  a  new  promise  to  revive  the  cause  of  action.  Any  other  course 
would  open  all  the  mischiefs  against  which  the  statute  was  intended 
to  guard  innocent  persons,  and  expose  them  to  the  dangers  of  being 
entrapped  in  careless. conversations,  and  betrayed  by  perjuries. 

It  may  be  that  in  this  manner  an  honest  debt  may  sometimes  be 
lost,  but  many  unfounded  recoveries  will  be  prevented ;  and  viewing 
the  statute  in  the  same  light  in  which  it  was  viewed  by  English  judges 
at  an  early  period,  as  a  beneficial  law,  on  which  the  security  of  all 
men  depends,  we  think  its  provisions  ought  not  to  be  lightly  over- 
turned ;  and  that  no  creditor  has  a  right  to  complain  of  a  strict  con- 
struction, since  it  is  only  by  his  own  fault  and  laches,  that  it  can  be 
brought  to  bear  injuriously  upon  him.  And,  if  the  early  interpreta- 
tion had  been  adhered  to,  that  nothing  but  an  express  promise 
[  *363  ]  should  take  *a  case  out  of  the  statute,  it  is  far  from  being 
certain  that  it  would  not  have  generally  been  in  promotion 
of  justice. 

But  the  present  case  is  not  left  to  be  determined  solely  upon  gen- 
eral principles  and  authorities.  There  is  a  series  of  decisions  of  the 
Kentucky  courts,  upon  the  construction  of  their  own  statute  of  lim* 
itations,  which,  if  they  differed  from  those  of  other  courts,  would,  as 
matter  of  local  law,  govern  this  court  upon  the  present  occasion.  la 
the  construction  of  local  statutes,  we  have  been  in  the  habit  of  respect- 
ing and  following  the  judgments  of  the  local  tribunals. 
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The  first  and  leading  case  is  Bell  v,  Rowland's  administrators,  in 
Hardin's  Rep.  301.  In  that  case  the  defendant  made  an  acknowl- 
edgment,  ^<  that  he  had  once  owed  the  plaintiff,  but  he  supposed  his 
brother  had  paid  it  in  Virginia,  (the  place  where  the  original  trans- 
action took  place,  in  the  year  1785 ;)  and,  if  his  brother  had  not  paid 
it,  he  owed  it  yet"  The  court  held  that  the  acknowledgment  was 
not  suiGcient  to  take  the  case  out  of  the  statute ;  that  the  defendant 
was  not  bound  to  prove  that  his  brother  had  not  paid  the  debt ;  that 
the  law  would  imply  a  promise  only  where  the  party  ought  to  prom- 
ise ;  and  that  the  defendant  ought  not  to  have  promised,  under  the 
circumstances  of  that  case,  to  pay  a  debt  which  he  supposed  to  be 
paid.  But  the  general  reasoning  of  the  court,  which  is  drawn  up 
with  great  clearness  and  force,  goes  much  further.  The  court  said 
that  the  English  decisions  were  not  obligatory  upon  them,  in  the 
construction  of  their  own  statute,  although  similar  in  its  provisions 
to  the  English  statute  ;  and  that  so  far  as  they  had  gone  upon  nice 
refinements,  for  the  purpose  of  evading  the  statute,  they  must  be 
disregarded.  '  If  the  slightest .  acknowledgment ;  if  strained,  con- 
structive acknowledgments  and  promises,  are  held  sufficient,  it  must 
multiply  litigation,  produce  endless  uncertainty,  and,  it  is  to  be  feared^ 
a  fruitful  crop  of  peijuries. 

Slight  circumstances  and  a  man's  loose  expressions  would  be  con- 
strued into  a  full  acknowledgment  of  the  debt,  when  he  himself 
neither  intended  to  make  nor  understood  himself  as  making  any 
acknowledgment  at  all.  Instances  of  this  sort  are  frequent  in  the 
books,  but  the  example  is  too  dangerous  to  be  countenanced.  And 
the  court  further  declared :  "  Upon  the  whole,  we  are  of  opinion  that 
the  only  safe  rule  that  can  be  adopted,  capable  of  any  reasonable 
certainty  is,  that,  in  order  to  take  the  case  out  of  the  statute  of  limi- 
tations, an  express  acknowledgment  of  the  debt,  as  a  debt  due  at  the 
time,  coupled  with  the  original  consideration,  or  an  express  promise 
to  pay  it,  must  be  proved  to  have  been  made,  within  the  time  pre- 
scribed by  the  statute." 

There  was  another  point  in  the  case  deserving  of  notice, 
•  which  was,  whether  the  court  ought  to  have  instructed  the  [  •  364  J 
jury  as  to  the  law  of  the  case,  and  then  have  left  it  with 
them  to  determine  whether  an  acknowledgment  of  the  debt,  and  a 
promise  to  pay  it,  had  been  proved  to  have  been  made  within  the  five 
years ;  upon  which  it  was  held  that  it  was  competent  for  the  court 
either  to  do  so,  or,  (as  it  did  in  that  case,)  taking  the  whole  of  the 
evidence  on  the  part  of  the  plaintiff  as  true,  and  the  facts  sworn  to 
by  the  witnesses  as  sufficiently  proved,  to  instruct  the  jury  as  to  the 
law  arising  upon  those  facta 
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This  case  has  never  been  departed  from  in  Kentucky,  and  has  been 
frequently  recognized.  In  Harrison  v.  Handley,  1  Bibb,  443,  the 
plaintifT,  to  take  the  case  out  of  the  statute,  produced  a  witness  who 
swore  "  that  some  time  in  May  or  June,  1796,  he  presented  an  account 
to  W.  H.  (the  defendant,)  amounting  to  ^£250  or  <£260 ;  that  IL 
objected  to  certain  articles  in  the  said  account,  and  after  the  said 
articles  were  stricken  out  of  the  account,  H.  then  acknowledged  it 
was  all  right.  The  court  below  ruled  that  this  was  such  an  acknowl- 
edgment as  took  the  case  out  of  the  statute,  but  the  decision  was 
reversed  by  the  court  of  appeals.  Mr.  Chief  Justice  Bibb,  in  deliver- 
ing the  opinion  of  the  court,  adverted  to  the  case  of  Bell  v.  Rowland's 
administrators,  and  recognized  its  authority  in  the  fullest  terms. 
And  after  expressing  a  doubt  whether  an  implied  promise  would  not 
be  barred  by  the  statute,  he  proceeded  to  say :  "  Be  that  as  it  may, 
mere  loose  expressions  and  vague  acknowledgments  will  not  suffice. 
The  acknowledgment  from  which  the  law  is  to  raise  a  promise  con- 
trary to  the  provisions  of  the  statute,  must  be  clear  and  express, 
where  the  mind  is  brought  directly  to  the  point)  debt  or  no  debt,  at 
the  present  time;  not  whether  the  debt  was  once  an  existing  debt 
That  the  law  will  argumentatively  make  it  a  debt  in  prcesenti,  if  the 
party  does  not  in  his  acknowledgment  say  it  is  not,  or  prove  pay- 
ment, is  a  proposition  that  cannot  be  granted  in  opposition  to  the 
provisions  of  the  statute.  Where  the  limitation  has  run,  to  get  clear 
of  it,  the  whole  burden  of  proof  is  thrown  on  the  plaintiff  to  prove  a 
good  and  subsisting  debt,  and  a  promise  to  pay  within  the  period  pre- 
scribed to  his  action.  The  acknowledgment  of  H.  does  not  come  up 
to  this  requisition.  There  was  no  express  promise  to  pay ;  there  was 
no  express  acknowledgment  of  a  then  subsisting  debt ;  there  was  no 
assent  to  pay.  "  H.  then  acknowledged  the  amount  was  all  right,"  is 
too  loose,  vague,  and  indefinite  an  acknowledgment  to  revive  a  transac- 
tion, and  put  it  under  investigation  again  after  the  law  had  closed  it 
That  the  amount  was  right  could  be  true,  and  might  well  be  ac- 
knowledged, if  the  articles  had  been  truly  noted,  notwith- 
[  •  365  ]  standing  *  the  party  might  have  paid  it  or  was  unwilling  to 
acknowledge  it  as  a  debt  then  subsisting ;  and  that  is  the 
point  to  which  an  express  Gu^knowledgment  should  have  been  proved." 
This  is  certainly  a  very  strong  case  to  illustrate  the  rule  adopted  in 
Kentucky. 

In  Ghray  v.  Lawridge,  2  Bibb,  284,  it  was  proved  on  the  trial  that 
the  party  had  admitted  the  justice  of  the  account  within  five  years, 
and  that  it  might  go  in  discharge  of  the  interest  due  on  a  bond  of 
the  defendant,  on  which  the  suit  was  brought  by  the  plaintiff  The 
witness  did  not  know  the  particular  items  of  the  account,  nor  the 
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amount  thus  acknowledged  by  the  plaintiff  The  court  held  that  the 
icknowledgment  did  not  go  further  than  that  the  demand  should  be 
alloTved  in  payment  of  the  interest ;  and  that  so  much  as  the  party 
could  show  of  a  debt  due  to  him,  not  exceeding  the  amount  of  the 
interest  then  due,  was  taken  out  of  the  statute,  and  no  further.  In 
Ormsby  v.  Letcher,  3  Bibb,  269,  it  was  decided  that  an  agreement 
of  the  defendant  within  five  years,  that  a  settlement  made  with  the 
brother  of  the  defendant  should  be  subject  to  the  examination  of 
either  party,  did  not  take  the  case  out  of  the  statute.  It  may  be 
inferred  that  it  was  a  settlement  of  accounts  between  the  parties, 
and  that  the  action  was  brought  for  the  balance  due  to  the  plaintiff; 
although  the  report  does  not  so  state.  The  court  said :  "  this  agree- 
ment does  not  contain  an  acknowledgment  of  a  subsisting  demand, 
and  a  promise  to  pay  in  consideration  thereo£"  The  language  of 
this  case,  as  well  as  that  in  Harrison  v.  Handley,  might  lead  to  the 
impression  that  the  court  thought  that  an  acknowledgment  of  a  sub- 
sisting debt  was  not  alone  sufficient ;  but  that  there  must  be  also  a 
promise  to  pay  the  debt  But  perhaps  it  is  more  correct  to  construe 
it  as  importing  no  more  than  that  there  must  be  such  an  acknowl- 
edgment, coupled  with  circumstances,  from  which  a  promise  to  pay 
^would  naturally  and  irresistibly  be  implied. 

These  are  all  the  decisions  which  we  have  met  with  in  the  Ken- 
tacky  Reports  on  this  point.  They  evince  a  strong  disposition  in 
the  courts  of  that  State  to  restrict,  within  very  close  limits,  every 
attempt  to  revive  debts  by  implied  promises  resulting  from  acknowl- 
edgments and  other  confessions  by  parol.  It  is  our  duty  to  follow 
out  the  spirit  of  these  decisions,  so  far  as  we  are  enabled  to  gather 
the  principles  on  which  they  are  founded,  and  to  apply  them  to  the 
case  at  bar. 

The  evidence,  in  the  case  at  bar,  resolves  itself  into  two  heads : 
first,  whether  the  admission  of  a  party  of  the  existence  of  an  un- 
liquidated account,  on  which  something  is  due  to  the  plaintiff,  but  no 
specific  balance  is  admitted,  and  no  document  produced  at 
the  time  from  which  it  can  be  ascertained  what  the  *  parties  [  *  366  ] 
understood  the  balance  to  be,  is  sufficient  to  take  the  case 
out  of  the  statute,  and  let  in  the  plaintiff  to  prove,  aliunde^  any  bal- 
ance, however  large  it  may  be  ;  secondly,  if  not,  whether  the  admis- 
sion on  the  part  of  Morrison,  of  his  willingness  to  pay  %  7,000,  and 
dose  the  business,  might,  under  all  the  circumstances,  entitle  the 
plaintiff  to  recover  that  amount,  and  thus  to  furnish  a  just  objection 
to  the  ruling  of  the  circuit  court. 

In  both  of  these  views  the  case  is  not  without  its  difficulties ; 
and  the  Ki'ntucky  decisions  present  no  authority  directly  in  point 
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The  evidence  is  clear  of  the  admission  of  an  unsettled  acconnt,  as 
well  from  the  letters  of  Butler,  as  the  conversation  of  Morrison. 
The  latter  acknowledged  that  the  partnership  "was  owing"  the 
plaintiff;  but  as  he  had  not  the  books,  he  could  not  settle  with  him. 
If  this  evidence  stood  alone,  it  would  be  too  loose  to  entitle  the 
plaintiff  to  recover  anything. .  The-  language  might  be  equally  true, 
whether  the  debt  were  one  dollar  or  ten  thousand  dollars.  It  is 
indispensable  for  the  plaintiff  to  go  further,  and  to  establish,  by 
independent  evidence,  the  extent  of  the  balance  due  him,  before 
there  can  arise  any  promise  to  pay  it  as  a  subsisting  debt  The 
acknowledgment  of  the  party,  then,  does  not  constitute  the  sole 
ground  of  the  new  implied  promise ;  but  it  requires  other  intrinsic 
aid  before  it  can  possess  legal  certainty.  Now,  if  this  be  so,  does  it 
not  let  in  the  whole  mischief  intended  to  be  guarded  against  by  the 
statute  ?  Does  it  not  enable  the  party  to  bring  forward  stale  de- 
mands after  a  lapse  of  time,  when  the  proper  evidence  of  the  real 
state  of  the  transaction  cannot  be  produced  ?  Does  it  not  tend  to 
encourage  perjury,  by  removing  the  bar  upon  slight  acknowledg- 
ments of  an  indeterminate  nature  ?  Can  an  admission  that  some- 
thing is  due,  or  some  balance  owing,  be  justly  construed  into  a 
promise  to  pay  any  debt  or  balance  which  the  party  may  assert  or 
prove  before  a  jury  ?  If  there  be  an  express  promise  to  such  an 
effect,  that  might  be  pressed  as  a  dispensation  with  the  statute ;  bnt 
the  question  here  is,  whether  the  law  wiU  imply  such  a  promise  fix)m 
language  so  doubtful  and  general  The  language  of  the  court,  in 
Harrison  v.  Hanley,  was,  that  "mere  loose  expressions  or  vagae 
acknowledgments  will  not  suffice."  We  think  that  such  a  general 
admission  of  an  unsettled  account,  and  of  an  indeterminate  debt, 
would  by  the  courts  of  Kentucky  be  held  as  too  vague  an  acknowl- 
edgment to  take  the  case  out  of  the  statute.  It  would  not  establish 
any  particular  subsisting  debt,  and  therefore  be  destitute  of  reasona- 
ble certainty  to  raise  an  implied  promise. 

The  other  point  is   also  not  without  its  embarrassments.     Was 

Morrison's  offer  of  $  7,000,  to  close  the  business,  the  abso- 
[  *367  ]  lute  admission  of  a  debt  to  that  amount,  or  a  *  conditional 

promise  to  pay  that  sum,  if  the  party  would  accept  it  in 
discharge  of  his  claims  ?  We  think,  taking  all  the  circumstances,  it 
scarcely  admits  of  the  former  interpretation.  It  appears  from  the  testi- 
mony itself,  that  Morrison  did  not  know  the  state  of  the  partnership 
accounts,  and  had  not  the  partnership  books  to  enable  him  to  ascer- 
tain it.  He  also  expressed  a  personal  reason  for  his  desire  to-  settle 
the  account,  alleging  that  he  was  growing  old,  and  was  anxious  for 
a  settlement.    His  offer  must  therefore  be  deemed  to  be  in  the  nature 
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of  a  compromise,  to  pay  the  sum  if  the  plaintiff  would  give  a  com- 
plete discharge  of  h^  claims ;  or,  to  use  his  own  words,  <<  and  close 
the  business."  It  may  therefore  be  fairly  deemed  a  conditional  offer 
to  pay  a  conjectural,  not  a  known  balance^;  to  buy  peace,  and  not 
to  acknowledge  an  absolute  debt  If  this  be,  as  we  think  it  is,  a 
conditional  offer,  then,  upon  the  dear  text  of  the  Kentucky,  as  well 
as  the  English,  and  of  other  American  decisions,  the  case  would  not 
be  taken  out  of  the  statute,  unless  the  plaintiff  had  performed  the 
condition. 

But,  if  this  view  of  the  case  should  be  more  doubtful  than  it  seems 
to  us  to  be,  it  still  remains  to  consider  whether  the  acknowledgment 
of  one  partner,  after  the  dissolution  of  the  copartnership,  is  sufficient 
to  take  the  case  out  of  the  statute  as  to  all  the  partners.  How  far 
it  may  bind  the  partner  making  the  acknowledgment  to  pay  the 
debt,  need  not  be  inquired  into ;  to  maintain  the  present  action,  it 
mast  be  binding  upon  alL 

In  the  case  of  Bland  v.  Haselrig,  2  Vent.  151,  where  the  action 
was  against  four,  upon  a  joint  promise,  and  the  plea  of  the  statute 
of  limitations  was  put  in,  and  the  jury  found  that  one  of  the  defend- 
ants did  promise  within  six  years,  and  that  the  others  did  not ;  three 
judges,  against  Ventris,  J.,  held  that  the  plaintiff  could  not  have 
judgment  against  the  defendant  who  had  made  the  promise.  This 
case  has  been  explained  upon  the  ground  that  the  verdict  did  not 
conform  to  the  pleadings,  and  establish  a  joint  promise.  It  is  very 
doubtful,  upon  a  critical  examination  of  the  report,  whether  the 
opinion  of  the  court,  or  of  any  of  the  judges,  proceeded  solely  upon 
such  a  ground* 

In  Whitcomb  !?•  Whiting,  2  Doug.  652,  decided  in  1781,  in  an 
action  on  a  joint  and  several  note  brought  against  one  of  the  makers, 
it  was  held  that  proof  of  payment,  by  one  of  the  others,  of  interest 
on  the  note  and  of  part  of  the  principal,  within  six  years,  took  the 
case  out  of  the  statute,  as  against  the  defendant  who  was  sued. 
Lord  Mansfield  said :  "  Payment  by  one  is  payment  for  all,  the  one 
acting  virtually  for  all  the  rest ;  and  in  the  same  manner  an  admis- 
81  an  by  one  is  an  admission  by  all,  and  the  law  raises  the  promise  to 
pay,  when  the  debt  is  admitted  to  be  due."  This  is  the 
whole  reasoning  *  reported  in  the  case,  and  is  certainly  not  [  *368  ] 
very  satisfactory.  It  assumes  that  one  party  who  has  author- 
ity to  discharge,  has,  necessarily,  also  authority  to  charge  the  others ; 
that  a  virtual  agency  exists  in  each  joint  debtor  to  pay  for  the  whole ; 
and  that  a  virtual  agency  exists,  by  analogy,  to  charge  the  whole. 
Now  this  very  position  constitutes  the  matter  in  controversy.  It  is 
true  that  a  payment  by  one  does  enure  for  the  benefit  of  the  whole ; 
VOL.  VII.  63 
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but  this  arises  not  so  much  fiN>m  any  virtual  agency  for  the  whole,  as 
by  operation  of  law;  for  the  payment  extinguishes  the  debt;  if  such 
payment  were  made  after  a  positive  refusal  or  prohibition  of  the  other 
joint  debtors,  it  would  still  operate  as  an  extinguishment  of  the  debt, 
and  the  creditor  could  no  longer  sue  them.  In  truth,  he  who  pays  a 
joint  debt  pays  to  discharge  himself;  and  so  far  from  binding  the 
others  conclusively  by  his  act,  as  virtually  theirs  also,  he  cannot 
recover  over  against  them  in  contribution  without  such  payment  has 
been  rightfully  made  and  ought  to  charge  them. 

When  the  statute  has  run  against  a  joint  debt,  the  reasonable  pre- 
sumption is,  that  it  is  no  longer  a  subsisting  debt ;  and,  therefore, 
there  is  no  ground  on  which  to  raise  a  virtual  agency  to  pay  that 
which  is  not  admitted  to  esiist  But,  if  this  were  not  so,  still,  there  is 
a  great  difference  between  creating  a  virtual  agency,  which  is  for  the 
benefit  of  all,  and  one  which  is  onerous  and  prejudicial  to  alL  The 
one  is  not  a  natural  or  necessary  consequence  firom  the  other.  A 
person  may  well  authorize  the  payment  of  a  debt  for  which  he  is 
now  liable;  and  yet  refuse  to  authorize  a  charge  where  there  at 
present  exists  no  legal  liability  to  pay.  Yet,  if  the  principle  of 
Lord  Mansfield  be  correct,  the  acknowledgment  of  one  joint  debtor 
will  bind  all  the  rest,  even  though  they  should  have  utterly  denied 
the  debt  at  the  time  when  such  acknowledgment  was  made. 

The  doctrine  of  Whitcomb  v.  Whiting  has  been  followed  in  Eng- 
land in  subsequent  cases,  and  was  applied  in  a  strong  manner  in 
Jackson  v.  Fairbank,  2  H.  Bl.  340,  where  the  admission  of  a  creditor 
to  prove  a  debt  on  a  joint  and  several  note  under  a  bankruptcy,  and 
to  receive  a  dividend,  was  held  sufficient  to  charge  a  solvent  joint- 
debtor,  in  a  several  action  against  him,  in  which  he  pleaded  the 
statute  as  an  acknowledgment  of  a  subsisting  debt.  It  has  not, 
however,  been  received  without  hesitation.  In  Clarke  v.  Bradshaw, 
3  Esp.  155,  Lord  Kenyon,  at  Nisi  Prius^  expressed  some  doubts  upon 
it ;  and  the  cause  went  off  on  another  ground  And  in  Brandram  0, 
Wharton,  1  Barn.  &  Aid.  463,  the  case  was  very  much -shaken,  if 
not  overturned.  Lord  Ellenborough,  upon  that  occasion,  used  lan- 
guage from  which  his  dissatisfaction  with  the  whole  doctrine  maybe 
clearly  inferred.  «*  This  doctrine,"  said  he,  «*  of  rebutting  the 
[  •  369  ]  statute  of  limitations  by  an  acknowledgment  other  •than 
that  of  the  party  himself,  begun  with  the  case  of  Whitcomb 
©•  Whiting.  By  that  decision,  where,  however,  there  was  an  express 
acknowledgment  by  an  actual  payment  of  a  part  of  the  debt  by  one 
of  the  parties,  I  am  bound.  But  that  case  was  full  of  hardship;  for 
this  inconvenience  may  follow  from  it  Suppose  a  person  liable 
jointly  with  thirty  or  forty  others  to  a  debt,  he  may  have  actually 
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paid  it,  may  have  had  in  his  possession  the  document  by  which 
that  payment  was  proved,  but  may  have  lost  his  receipt.  Then, 
though  this  was  one  of  the  very  eases  which  this  statute  was  passed 
to  protect,  he  may  still  be  bound,  and  his  liability  be  renewed,  by  a 
random  acknowledgment  made  by  some  one  of  the  thirty  or  forty 
others  who  may  be  careless  of  what  mischief  he  is  doing,  and  who 
may  even  not  know  of  the  payment  which  has  been  made.  Beyond 
that  case,  therefore,  I  am  not  prepared  to  go,  so  as  to  deprive  a  party 
of  the  advantage  given  him  by  the  statute  by  means  of  an  implied 
adcQowledgment." 

The  English  cases  decided  since  the  American  Revolution  are,  by 
an  express  statute  of  Kentucky,  declared  not  to  be  of  authority  in  their 
courts,  and,  consequently,'  Whitcomb  v*  Whiting,  in  Douglas,  and 
the  cases  which  have  followed  it,  leave  the  question  in  Kentucky 
quite  open  to  be  decided  upon  principle. 

In  the  American  courts,  so  far  as  our  researches  have  extended, 
few  cases  have  been  litigated  upon  this  question.  In  Smith's  Adm. 
V.  D.  and  G.  Ludlow,  6  Johns.  267,  the  suit  was  brought  against  both 
partners,  and  one  of  them  pleadpd  the  statute.  Upon  the  dissolution 
of  the  partnership,  public  notice  was  given  that  the  other  partner  was 
authorized  to  adjust  all  accounts,  and  an  account  signed  by  him,  after 
such  advertisement,  and  within  six  years,  was  introduced.  It  was 
also  proved  that  the  plaintiff  called  on  the  partner  who  pleaded  the 
statute  before  the  comihencement  of  the  suit,  and  requested  a  settle- 
ment, and  that  he  then  admitted  an  account,  dated  in  1797,  to  have 
been  made  out  by  him ;  that  he  thought  the  account  had  been  settled 
by  the  other  defendant,  in  whose  hands  the  books  of  the  partnership 
were,  and  that  he  would  see  the  other  defendant  on  the  subject,  and 
communicate  the  result  to  the  plaintifE  The  court  held  that  this  was 
sufficient  to  take  the  case  out  of  the  statute,  and  said  that,  without 
any  express  authority,  the  confession  of  one  partner  after  the  dissolu- 
tion will  take  a  debt  out  of  the  statute*  The  acknowledg- 
ment will  not  •  of  itself  be  evidence  of  an  original  debt ;  f or  [  *  370  ] 
that  would  enable  one  party  to  bind  the  other  in  new  con- 
tracts* But  the  original  debt  being  proved  or  admitted,  the  confes- 
sion of  one  will  bind  the  other,  so  as  to  prevent  him  from  availing 
himself  of  the  statute.  This  is  evident  from  the  cases  of  Whitcomb 
r.  Whiting,  and  Jackson  v.  Fairbank ;  and  it  results  necessarily  from 
the  power  given  to  adjust  accounts.  The  court  also  thought  the  • 
acknowledgment  of  the  partner  setting  up  the  statute,  was  sufficient 
of  itself  to  sustain  the  action.  This  case  has  the  peculiarity  of  an 
acknowledgment  made  by  both  partners,  and  a  formal  acknowledg- 
ment by  the  partner  who  was  authorized  to  adjust  the  accounts  after 
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the  dissolution  of  the  partnership.  There  was  not,  therefore,  a  Yir- 
tual,  bat  an  express  and  notorious  agency,  devolved  on  him  to  settle 
the  account.  The  correctness  of  the  decision  cannot,  upon  the  gen- 
eral view  taken  by  the  court,  be  questioned.  In  Roosevelt  v.  Marks,  6 
Johns.  266,  291,  Mr.  Chancellor  Kent  admitted  the  authority  of 
Whitcomb  v.  Whiting,  but  denied  that  of  Jackson  v.  Fairbank,  for 
reasons  which  appear  to  us  solid  and  satisfactory.  Upon  some  other 
cases  in  New  York  we  shall  have  occasion  hereafter  to  comment  Id 
Hunt  V.  Bridgham,  2  Pick.  581,  the  supreme  court  of  Massachusetts, 
upon  the  authority  of  the  cases  in  Douglas,  H.  Blackstone,  and  John- 
son, held  that  a  partial  payment  by  the  principal  debtor  on  a  note, 
took  the  case  out  of  the  statute  of  limitations,  as  against  a  surety. 
The  court  do  not  proceed  to  any  reasoning  to  establish  the  principle, 
considering  it  as  the  result  of  the  authorities.  Shelton  v.  Cocke,  3 
Mumford,  191,  is  to  the  same  effect,  and  contains  a  mere  annuncia- 
tion  of  the  rule,  without  any  discussion  of  its  principle.  Simpson  v, 
Gteddes,  2  Bay,  533,  proceeded  upon  a  broader  ground,  and  assnmes 
the  doctrine  of  the  case  in  1  Taunt  104,  hereinafter  noticed,  to  be 
correct  Whatever  may  be  the  just  influence  of  such  recognitions 
of  the  principles  of  the  English  cases  in  other  States,  as  the  doctrine 
is  not  so  settied  in  Kentucky,  we  must  resort  to  such  recognition  only 
^s  furnishing  illustrations  to  assist  our  reasoning,  and  decide  the  case 
now  as  if  it  had  never  been  decided  before. 

By  the  general  law  of  partnership,  the  act  of  each  partner,  during 
the  continuance  of  the  partnership,  and  within  the  scope  of  its  ob- 
jects, binds  all  the  others.  It  is  considered  the  act  of  each  and  of 
all,  resulting  from  a  general  and  mutual  delegation  of  authority. 
Each  partner  may,  therefore,  bind  the  partnership  by  his  contracts  in 
the  partnership  business,  but  he  cannot  bind  it  by  any  contracts  be- 
yond those  limits.  A  dissolution,  however,  puts  an  end  to  the  au- 
thority. By  the  force  of  its  terms  it  operates  as  a  revocation 
[  •  371  ]  of  aU  power  to  create  new  contracts,  *  and  the  right  of 
partners  as  such  can  extend  no  further  than  to  settie  the 
partnership  concerns  already  existing,  and  to  distribute  the  remaining 
funds.  Even  this  right  may  be  qualified  and  restrained  by  the  ex- 
press delegation  of  the  whole  authority  to  one  of  the  partners. 

The  question  is  not,  however,  as  to  the  authority  of  a  partner  after 
the  dissolution  to  adjust  an  admitted  and  subsisting  debt ;  we  mean, 
admitted  by  the  whole  partnership,  or  unbarred  by  the  statute  ;  but 
whether  he  can,  by  his  sole  act,  after  the  action  is  barred  by  lapse  of 
time,  revive  it  against  all  the  partners,  without  any  new  authority 
communicated  to  him  for  this  purpose.  We  think  the  proper  resolu- 
tion of  this  point  depends  upon  another,  that  is,  whether  the  acknowl- 
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edgment  or  promise  is  to  be  deemed  a  mere  continuation  of  the 
original  promise,  or  a  new  contract,  springing  oat  of  and  supported 
by  the  original  consideration.  We  think  it  is  the  latter,  both  upon 
principle  and  authority ;  and  if  so,  as  after  the  dissolution  no  one 
partner  can  create  a  new  contract  binding  upon  the  others,  his  ao» 
knowledgment  is  inoperative  and  void  as  to  them. 

There  is  some  confusion  in  the  language  of  the  books,  resulting 
from  a  want  of  strict  attention  to  the  distinction  here  indicated.  It 
is  often  said  that  an  acknowledgment  revives  the  promise,  when  it  is 
meant  that  it  revives  the  debt  or  cause  of  action.  The  revival  of  a 
debt  supposes  that  it  has  been  once  extinct  and  gone ;  that  there  has 
been  a  period  in  which  it  had  lost  its  legal  use  and  validity.  The 
act  which  revives  it  is  what'  essentially  constitutes  its  new  being,  and 
is  inseparable  from  it.  It  stands,  not  by  its  original  force,  but  by  the 
new  promise,  which  imparts  vitality  to  it  Proof  of  the  latter  is  in- 
dispensable to  raise  the  assumpsU  on  which  an  action  can  be  rnain^ 
tained.  It  was  this  view  of  the  matter  which  first  created  the  doubt 
whether  it  was  not  necessary  that  a  new  consideration  should  be 
proved  to  support  the  promise,  since  the  old  consideration  was  gone. 
That  doubt  has  been  overcome,  and  it  is  now  held  that  the  original 
consideration  is  sufficient,  if  recognized,  to  uphold  the  new  promise, 
although  the  statute  cuts  it  off  as  a  support  for  the  old.  What,  in*  « 
deed,  would  seem  to  be  decisive  on  this  subject  is,  that  the  new  prom- 
l^  if  qualified  or  conditional,  restrains  the  rights  of  the  party  to  its 
own  terms ;  and  if  he  cannot  recover  by  those  terms,  he  cannot  r^ 
cover  at  alL  If  a  person  promise  to  pay  upon  condition  that  ibe 
other  do  an  act,  performance  must  be  shown  before  any  title  accrues. 
If  the  declaration  lays  a  promise  by  or  to  an  intestate,  proof  of  the 
acknowledgment  of  the  debt  by  or  to  his  personal  representative,  will 
not  maintain  the  writ  Why  not,,  since  it  establishes  the 
continued  existence  of  the  *debt?  The  plain  reason  is,  [  *372  ] 
that  the  promise  is  a  new  one,  by  or  to  the  administrator 
hlmielf,  upon  the  original  consideration,  and  not  a  revival  of  the  orig- 
inal promise.  So,  if  a  man  promises  to  pay  a  preexisting  debt,  barred 
by  the  statute,  when  he  is  able,  or  at  a  future  day,  his  ability  must 
be  shown,  or  the  time  must  be  passed  before  the  action  can  be  main- 
tained. Why  ?  Because  it  rests  on  the  new  promise,  and  its  terms 
must  be  compUed  with.  We  do  not  here  speak  of  the  form  of  alleg- 
iog  the  promise  in  the  declaration,  upon  which,  perhaps,  there  has 
been  a  diversity  of  opinion  and  judgment,  but  of  the  fact  itself, 
whether  the  promise  ought  to  be  laid  in  one  way  or  another,  as  an 
absolute  or  as  a  conditional  promise,  which  may  depend  upon  the 
niles  of  pleading. 
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This  very  point  came  before  the  twelve  jndges  in  the  case  of 
Hyleiag  v.  Hastings,  1  LA  Baym.  389,  421,  in  the  time  of  Lord 
Holt  There  one  of  the  points  was, "  Whether  the  acknowledgment 
of  a  debt  within  six  years  would  amoant  to  a  new  promise,  to  bring 
it  out  of  the  statute ;  and  they  were  all  of  opinion  that  it  would 
not,  but  that  it  was  evidence  of  a  promise.'*  Here,  then,  the  judges 
manifestly  contemplated  the  acknowledgment,  not  as  a  Continuation 
of  the  old  promise,  but  as  evidence  of  a  new  promise ;  and  that  it  is 
the  new  promise  which  takes  the  case  out  of  the  statute.  Now, 
what  is  a  new  promise,  but  a  new  contract  ?  a  contract  to  pay. 
upon  a  preexisting  consideration,  which  does  not,  of  itself,  bind  the 
party  to  pay,  independently  of  the  contract  ?  So  in  BoydeD  v. 
Drummond,  2  Campb.  157,  Lord  Ellenborough,  with  his  characteris- 
tic precision,  said :  ^  If  a  man  acknowledges  the  existence  of  a  debt 
barred  by  the  statute,  the  law  has  been  supposed  to  raise  a  new 
promise  to  pay  it,  and  thus  the  remedy  is  revived."  And  it  may  be 
affirmed  that  the  general  current  of  the  English,  as  well  as  the 
American  authorities,  conforms  to  this  view  of  the  operation  of  an 
acknowledgment.  In  Jones  v»  Moore,  5  Binney,  573,  Mr.  Chief  Jus- 
tice Tilghman  went  into  an  elaborate  examination  of  this  very  point, 
and  came  to  the  conclusion,  from  a  review  of  all  the  cases,  that 
.  an  acknowledgment  of  the  debt  can  only  be  considered  as  evidence 
of  a  new  promise  ;  and,  he  added  :  ^  I  cannot  comprehend  the 
meaning  of  reviving  the  old  debt  in  any  other -manner  than  by  a 
new  promise." 

There  is  a  class  of  cases  not  yet  adverted  to,  which  materially 
illustrates  the  right  and  powers  of  partners  after  the  dissolution  of 
the  partnership,  and  bears  directly  on  the  point  under  consideration. 
In  Hackley  v.  Patrick,  3  Johns.  536,  it  was  said  by  the  court  that, 
**  after  a  dissolution  of  the  partnership,  the  power  of  one  party  to 
bind  the  others  wholly  ceases.  There  is  no  reason  why  his 
[  •  373  ]  acknowledgment  of  an  account  *  should  bind  his  copart- 
ners any  more  than  his  giving  a  promissory  note  in  the 
name  of  the  firm,  or  any  other  act"  And  it  was,  therefore,  held, 
that  the  plaintiff  must  produce  further  evidence  of  the  existence  of 
an  antecedent  debt  before  he  could  recover,  even  though  the  ac- 
knowledgment was  by  a  partner  authorized  to  settle  all  the  accounts 
of  the  firm.  This  doctrine  was  again  recognized  by  the  same  court, 
in  Walden  v,  Sherburne,  15  Johns.  409,  424 ;  although  it  was  admit- 
ted that,  in  Wood  v.  Braddick,  1  Taunt.  104,  a  different  decision 
had  been  had  in  England.  If  this  doctrine  be  well  founded,  as  we 
think  it  is,  it  furnishes  a  strong  ground  to  question  the  efficacy  of  an 
acknowledgment  to  bind  the  partnership  for  any  purpose.     If  it  does 
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not  establish  the  existence  of  a  debt  against  the  partnership,  why 
should  it  be  evidence  against  it  at  all  ?  If  evidence  aliunde  of  facts 
within  the  reach  of  the  statute,  as  the  existence  of  a  debt,  be  neoes^ 
sary  before  the  acknowledgment  binds,  is  not  this  letting  in  all  the 
mischiefs  against  which  the  statute  intended  to  guard  the  parties, 
namely,  the  introduction  of  stale  and  dormant  demands,  of  long 
standing  and  of  uncertain  proof?  If  the  acknowledgment,  per  se^ 
does  not  bind  the  other  partners,  where  is  the  propriety  of  admitting 
proof  of  an  antecedent  debt,  extinguished  by  the  statute  as  to  them,  to 
be  revived  without  their  consent  ?  It  seems  difficult  to  find  a  satis- 
factory reason  why  an  acknowledgment  should  raise  a  new  promise, 
when  the  consideration  upon  which  alone  it  rests,  as  a  legal  obliga- 
tion, is  not  coupled  with  it  in  such  a  shape  as  to  bind  the  parties ; 
that  the  parties  are  not  bound  by  the  admission  of  the  debt  as  a 
debt,  but  are  bound  by  the  acknowledgment  of  the  debt  as  a  promise, 
upon  extrinsic  proof.  The  doctrine  in  1  Taunt.  104  stands  upon  a 
clear,  if  it  be  a  legal  ground ;  that,  as  to  the  things  past,  the  partner- 
ship continues  and  always  must  continue,  notwithstanding  the  disso- 
lution.  That,  however,  is  a  matter  which  we  are  not  {prepared  to 
admit,  and  constitutes  the  very  ground  now  in  controversy. 

The  light  in  which  we  are  disposed  to  consider  this  question  is, 
that  after  a  dissolution  of  a  partnership  no  partner  can  create  a  caxuifi 
of  action  against  the  other  partners,  except  by  a  new  authority,  com- 
municated to  him  for  that  purpose.  It  is  wholly  immaterial  what  is 
the  consideration  which  is  to  raise  such  cause  of  action ;  whether  it 
be  a  supposed  preexisting  debt  of  the  partnership,  or  any  auxiliary 
consideration  which  might  prove  beneficial  to  them.  Unless  adopted 
by  them,  they  are  not  bound  by  it.  When  the  statute  of  limitations 
has  once  run  against  a  debt,  the  cause  of  action  against  the  part- 
nership is  gone.  The  acknowledgment,  if  it  is  to  operate 
at  all,  is  to  *  create  a  new  cause  of  action ;  to  revive  a  debt  [  *  374  ] 
which  is  extinct ;  and  thus  to  give  an  action  which  has  its 
life  from  the  new  promise  implied  by  law  from  such  an  acknowledg- 
ment, and  operating  and  limited  by  its  purport  It  is,  then,  in  itn 
essence,  the  creation  of  a  new  right,  and  not  the  enforcement  of  an 
old  one.  We  think  that  the  power  to  create  such  a  right  does  not 
exist,  after  a  dissolution  of  the  partnership,  in  any  partner. 

There  is  a  case  in  the  Kentucky  Reports,  not  cited  at  the  bar, 
which  coincides,  as  far  as  it  goes,  with  our  own  views ;  and,  if  taken 
as  a  general  exposition  of  the  law  according  to  its  terms,  is  conclu- 
sive on  this  point  It  is  the  case  of  Walker  and  Evans  v,  Duberry, 
1  Marshall,  189.  It  is  very  briefly  reported,  and  the  opinion  of  .the 
30urt  was  as  follows :  ^  We  are  of  opinion  that  the  court  below 
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improperly  admitted  as  evidence  against  Walker  the  certificate  of 
J.  T.  Evans,  made  after  the  dissolution  of  the  partnership,  between 
Walker  and  Evans,  acknowledging  that  the  partnership  firm  was 
indebted  to  the  defendant,  Duberry,  in  the  sum  demanded  in  the 
action  brought  by  him  in  the  court  below.  It  cites  3  Johns.  536 ; 
3  Munf.  191. 

It  does  not  appear  what  was  the  state  of  facts  in  the  court  below, 
nor  whether  this  was  an  action  in  which  the  statute  of  limitations 
was  pleaded,  or  only  nan  assumpsit  generally.  But  the  position  is 
generally  asserted,  that  the  acknowledgment  of  a  debt  by  one  part- 
ner after  a  dissolution  is  not  evidence  against  the  other.  Whether 
the  court  meant  to  say  in  no  case  whatever,  or  only  when  the  debt 
itself  was  proved  almndey  does  not  appear.  Its  language  is  general, 
and  would  seem  to  include  all  cases ;  and,  if  any  qualification  were 
intended,  it  would  have  been  natural  for  the  court  to  express  that 
qualification,  and  have  confined  it  to  the  circumstances  of  the  case. 
The  only  room  for  doubt  arises  from  the  citations  of  3  Johnson  and 
3  Munford.  The  former  has  been  already  adverted  to ;  and  the  lat- 
ter, Shelton  v.  Cocke  et  al.  3  Munf.  191,  recognized  the  distinction 
asserted  in  3  Johns,  as  sound.  These  citations  may,  however,  have 
been  referred  to  as  mere  illustrations,  going  to  esteblish  the  proposi- 
tion of  the  court  to  a  certain  extent,  and  not  as  limitations  of  its 
extent  In  any  view,  it  leads  to  the  most  serious  doubts,  whether 
the  state  courts  of  Kentucky  would  ever  adopt  the  doctrine  of 
Whiteomb  v.  Whiting,  in  Douglas ;  especially  so,  as  the  early  case 
in  2  Vent.  151,  carries  an  almost  irresistible  presumption  that  the 
courts,  at  that  time,  held  a  doctrine  entirely  inconsistent  with  the 
case  in  Douglas. 

Upon  the  whole,  it  is  our  judgment  that  there  is  no  error  in  the 
decision  of  the  circuit  court,  and  it  ought  to  be  affirmed. 
[  •  375  ]  •  It  is,  however,  to  be  understood,  that  this  opinion  thus 
expressed  is  not  unanimous,  but  of  the  majority  of  the 
court ;  and  as  is  apparent  from  the  preceding  reasoning,  it  has  been 
principally,  although  not  exclusively,  influenced  by  the  course  of 
decisions  in  Kentucky  upon  this  subject. 

JudgmefU  affirmed^  with  costs. 

3  P.  43,  99;  5  P.  604;  6  P.  86;  7  H.  693  ;  11  H.  375. 
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a  judgment  creditor  agreed  with  his  debtor  to  resort  for  payment  to  a  fond  created  by  a 
deed  of  trust,  which,  irithout  the  knowledge  of  the  creditor,  contained  a  limitation  of 
time  for  parties  to  come  in,  and  the  time  had  expired  ;  held,  that  the  debtor  could  not 
enjoin  the  jurlf^roent  without  first  enabling;  the  creditor  to  come  in  under  the  deed. 

If  a  bill  charges  notice,  the  defendant  must  answer  without  a  special  interrogatoiy;  but  if 
not  bound  to  answer  an  interrogatory  as  to  a  fact  not  stated  in  the  bill. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  District 
of  Columbia.     The  case  is  stated  in  the  opinion  of  the  court. 

Wirt  (attorney-general)  and  Swarmj  for  the  appellants. 

Jones  and  Taylor^  contr^. 

*  Thompson,  J.,  delivered  the  opinion  of  the  court.  [  *  381  ] 

Adam  Lynn,  the  complainant  in  the  court  below,  filed  his 
bill  for  an  injunction  to  restrain  the  Mechanics'  Bank  of  Alexandria 
from  proceeding  upon  a  judgment  which  it  had  recovered  against 
him  at  law,  for  $1,573.85.     A  perpetual  injunction  was  decreed,  to 
reverse  which  the  present  appeal  is  brought 

The  bill  and  answer  contain  many  matters  not  necessary  now  to 
be  noticed.  The  grounds  upon  which  the  application  for  an  injunc- 
tion was  placed,  were,  that  on  the  29th  of  May,  1821,  a  settlement 
was  made  between  the  parties,  of  various  matters  which  had  been 
for  a  long  time  in  dispute  between  them,  among  which  was  the 
judgment  now  in  question.  In  the  account  stated,  which  formed 
the  basis  of  that  settlement,  Lynn  is  charged  with  this  judgment, 
which  is  there  called  "  the  overdraw,"  and  credited  by  security  in 
deed  to  Mason  for  the  same.  Upon  this  statement  of  the  account, 
there  was  a  balance  of  $3,700  found  in  favor  of  the  bank,  for  which 
security  was  to  be  given.  This  may,  however,  be  now  laid  out  of 
view.  For  although  it  appears  that  some  difficulty  arose  with 
respect  to  the  security  for  this  balance,  yet  it  is  alleged  in 
the  bill  that  *  it  was  afterwards  paid  to  the  bank ;  and  this  [  *  382  ] 
is  not  denied,  but  substantially  admitted  in  the  answer. 
And  the  whole  arrangement  upon  that  settlement  was  carried  into 
execution,  except  that  which  related  to  the  judgment  now  in  question. 

It  is  contended,  on  the  part  of  Lynn,  that  the  security  in  the  deed 
to  Mason  was  a  complete  discharge  by  the  bank  of  this  debt.  And, 
whether  it  is  so  to  be  considered,  is  the  only  question  necessary  now 
to  be  noticed. 
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The  deed  of  trust  given  by  Lynn  to  Mason,  bears  date  the  16fli 
of  November,  1820 ;  and  provides  in  the  first  place  for  the  payment 
of  judgment  creditors ;  then  for  certain  enumerated  creditors ;  and 
finally,  the  surplus  to  be  paid  to  the  Mechanics'  Bank  of  Alexandria, 
in  discharge  of  notes  discounted  for  Lynn.  This  deed  contains  the 
•following  proviso :  "  Provided  always,  and  it  is  hereby  expressly  re- 
quired, that  each  and  every  of  the  aforesaid  creditors,  before  they 
receive  the  benefit  of  this  deed,  shall  sign  and  execute  a  full  and 
'  complete  discharge  from  all  claims  and  demands  whatever,  against 
the  said  Adam  Lynn.  And  the  period  of  six  months  shall  be  and  is 
hereby  allowed  them  from  the  date  of  this  instrument  to  come  in, 
and  elect  and  sign  such  discharge." 

It  will  be  seen  from  comparing  the  dates  of  this  deed,  and  the  set- 
tlement made  between  the  parties,  that  the  six  months  limited  for  the 
preditors  to  come  in  and  accept  of  the  provision  thereby  made,  had 
expired  when  the  settlement  took  place ;  and  the  bank,  therefore, 
according  to  the  terms  of  the  deed,  was  precluded  from  taking  any 
benefit  under  it. 

The  bill  alleges  that  the  provision  made  by  the  trust  deed  for  the 
payment  of  this  debt,  was  amply  sufficient.  The  bank  denies  that 
the  judgment  has  ever  been  satisfied,  and  alleges  that  on  application 
to  the  trustee,  Mason,  for  the  benefit  of  the  provision  thereby  made,  it 
was  refused,  because  the  time  had  expired  within  which  the  creditors 
vftre  to  come  in  and  accept  of  the  benefit  of  it. 

Was  this  then  such  a  settlement  and  discharge  of  this  judgment, 
as,  under  the  circumstances,  will  conclusively  bind  the  bank,  and 
turn  it  over  to  this  trust  fund  alone  for  satisfaction  of  the  debt? 

The  complainant  in  the  court  below  asks  the  aid  of  a  court  of 
chancery  to  restrain  the  bank  from  enforcing  a  judgment  at  law;  and 
if  this  is  an  unconscientious  request,  it  would  be  inconsistent  with 
the  course  of  a  court  of  equity  to  grant  it. 

.  The  complainant  may  be  considered  as  asking  the  specific  execn- 
tion  of  an  agreement,  by  which  the  bank  stipulated  to  accept,  in 
satisfaction  of  this  judgment,  the  provisions  made  by  Lynn  for  his 

creditors  in  the  deed  of  trust. 
[  •  383  ]  •  But  the  court  ought  not  to  decree  performance,  accord- 
ing to  the  letter,  when  from  change  of  circumstances, 
mistake,  or  misapprehension,  it  would  be  unconscientious  so  to  da 
The  court  may  so  modify  the  agreement,  as  to  do  justice  as  far  as 
circumstances  will  permit ;  and  refuse  specific  execution,  unless  the 
party  seeking  it  will  comply  with  such  modification  as  justice 
requires. 

It  cannot  be  presumed  that  the  bank,  in  point  of  fact,  knew  that 
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the  time  had  expired  within  which  creditors  were  allowed  to  come  in 
and  accept  of  the  tnist  fund.  Nor  ought  it  to  be  presumed  that  this 
circumstance  was  adverted  to  by  Lynn,  as  it  would  be  charging  him 
with  a  fraudulent  design  of  imposing  upon  the  bank  an  unavailable 
security. 

Whether  it  was  available  or  not,  is  a  proper  subject  of  inquiry, 
under  the  pleadings.  The  bill  alleges  that  the  provision  made  by 
the  deed  for  payment  of  this  debt,  was  abundantly  sufficient 

This  the  answer  denies ;  because  the  complainant  by  the  limitation 
of  the  time  within  which  the  creditors  were  to  come  in,  had  debarred 
the  bank  of  availing  itself  of  that  security,  and  that  the  trustee  had 
excluded  this  debt  on  that  account  And  all  that  the  bank  requires 
is,  that  the  complainant  should  order  his  trustee.  Mason,  to  pay  this 
debt  out  of  the  trust  fund.    . 

It  is  said,  however,  that  the  bank  is  chargeable  with  notice  of  tljis 
deed,  and  all  its  provisions ;  and  has  therefore  accepted  the  fund,  at 
its  own  risk ;  and  particularly  as  notice  is  not  denied  in  the  answer. 

There  is  nothing  in  the  pleadings  or  proofs  showing  notice  in  fact, 
and  the  deed  was  not  recorded,  so  as  to  charge  the  bank  with  con* 
structive  notice.  There  tnay  be  reasonable  grounds  to  conclude  that 
the  bank  had  information  with  respect  to  the  trust  fund,  before  it 
agreed  to  accept  it  as  a  substitute  for  the  judgment.  But  actual 
knowledge  of  this  limitation  cannot  reasonably  be  presumed,  as  it 
was  a  fund  from  which  no  benefit  could  be  derived ;  and  the  bill  con- 
tains no  charge  calling  upon  the  bank  for  an  admission  or  denial  of 
notice.  This  was  not  required  by  reason  of  the  special  interrogatory 
put  in  the  bill.  K  the  bill  had  charged  the  bank  with  notice,  an 
answer  must  have  been  given  without  such  interrogatory.  But  a 
defendant  is  not  bound  to  answer  an  interrogatory,  not  warranted  by 
some  matter  contained  in  a  former  part  of  the  bill ;  Mitford,  44 ;  and 
if  the  bank  was  called  upon  by  this  interrogatory  to  admit  or  deny 
notice,  no  answer  having  been  given,  exception  should  have  been 
taken  to  the  answer  for  insufficiency. 

Nothing  therefore  appears,  which  would  have  precluded 
the  *  bank  from  the  aid  of  a  court  of  chancery ;  even  was  [  *  384  ] 
its  complainant  seeking  relief  against  the  conclusive  opera- 
tion of  this  settlement,  when  the  consideration  for  which  the  judg- 
ment was  to  be  discharged  has  entirely  failed,  and  that  by  the  act  of 
Lynn  himsell  But  when  the  judgment  debtor  comes  into  the  court 
asking  protection  on  the  ground  that  he  has  satisfied  the  judgment, 
the  door  is  fully  open  for  the  court  to  modify  or  grant  his  prayer, 
upon  such  conditions  as  justice  demands. 

The  arrangement  between  the  parties  was  executory ;  no  release 
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or  discharge  of  the  judgment  was  given.  The  account  stated  was 
the  basis  only  on  which  the  settlement  was  made  and  to  be  carried 
into  execution.  And  it  must  have  been  the  intention  of  both  parties* 
that  the  bank  should  be  let  in  to  take  the  benefit  of  the  trust  fund. 
And  justice  requires  that  this  should  still  be  done,  as  far  forth  as  it 
can  be  consistentiy  with  the  safety  of  the  trustee,  and  the  rights  of 
other  creditors  entitied  to  the  benefit  of  that  fund. 

The  situation  of  that  fund,  however,  and  what  has  been  done 
under  the  trust  deed,  could  not  be  properly  inquired  into,  under  the ' 
pleadings  in  this  cause,  and  without  other  parties  before  the  court 

The  proper  course  for  the  bank  would  have  been,  to  have  filed  a 
cross-bill  against  the  complainant  and  such  other  parties  as  "were 
necessary  to  bring  that  subject  completely  before  the  court,  and  enable 
it  to  make  a  final  determination  of  the  matter  in  dispute.  If  the 
assent  of  Lynn  is  all  that  is  necessary  to  enable  the  bank  to  avail 
itself  of  the  trust  fund,  justice  requires  that  this  should  be  given 
before  the  bank  is  entirely  restrained  from  proceeding  on  its  judgment 
at  law.  And  it  is  no  doubt  within  the  legitimate  powers  of  a  court 
of  chancery,  under  circumstances  like  the  present,  to  require  such 
assent  and  modification  of  the  settiement,  b^ore  granting  a  perpetual 
injunction. 

But  the  rights  of  other  creditors,  which  may  have  attached  upon 
this  fund,  must  not  be  lost  sight  of;  with  respect  to  which,  however, 
we  have  not  before  us  the  means  of  judging. 

We  are  accordingly  of  opinion  that  the  decree  of  the  court  below 
granting  a  perpetual  injunction  be  reversed ;  and  that  the  cause  be 
sent  back  with  directions  to  the  court  to  continue  the  injunction, 
until  the  bank  has  a  reasonable  time  to  file  a  cross-bill ;  and  that 
the  continuance  of  the  injunction  be  subject  to  such  further  order  of 
the  court,  as  equity  and  justice  may  leqtdre. 

This  cause  came  on,  &c.;  on  consideration  whereof,  it  is  decreed 
and  ordered  by  this  court  that  the  decree  of  said  circuit 
[  *  385  ]  *  court  in  this  cause,  granting  a  perpetual  injunction,  be  and 
the  same  is  hereby  reversed  and  annulled ;  and  it  is  further 
ordered  by  this  court  that  the  cause  be  remanded  to  the  said  circuit 
court,  witii  directions  to  continue  the  injunction  until  the  bank  has  a 
reasonable  time  to  file  a  cross-bill,  and  that  the  continuance  of  such 
injunction  be  subject  to  such  further  orders  of  the  court,  as  equity 
and  justice  may  lequire. 

8  H.  134. 
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The  borrower,  npon  respondentia,  has  a  right  to  apply  the  money  lent  as  he  pleases;  it  does 
not  vitiate  the  bond,  that  its  proceeds  were  applied  to  pay  a  prior  loan. 

A  respondentia  loan,  made  daring  a  voyage,  is  legal.  If  the  risk  is  taken  for  the  whole  voy 
age,  it  is  like  that  assumed  by  andcrwriters,  who  insure  "  lost  or  not  lost." 

Under  the  act  of  March  2,  1799,  sec.  65,  (I  Stat,  at  Large,  676,)  the  priority  of  the  United 
States  is  a  right  to  prior  payment  out  of  the  funds  in  the  hands  of  the  assignees,  and  does 
not  prevent  the  property  assigned  from  vesting  in  them,  nor  does  it  affect  a  mortgage  of 
part  of  the  debtor's  property  made  to  secure  a  bondjide  debt. 

Bqnity  does  not  treat  a  mortgage  as  a  mere  lien,  but  considers  the  mortgagee  a  trustee  for 
the  mortgagor. 

If  the  consignor  is  the  sole  owner  of  the  goods,  he  may  pass  the  title  to  them  by  a  bill  of 
sale,  good  as  against  all  persons  save  a  bond  fide  indorsee  of  the  bill  of  lading ;  and  if 
such  assignment  be  made  of  an  outward  cargo,  the  title  attaches  to  its  proceeds  sent 
home. 

Want  of  possession  of  goods  assigned  while  at  sea,  due  diligence  to  take  possession  on  ar- 
rival having  been  used,  or  rendered  useless,  is  not  a  badge  of  fraud. 

In  an  action  by  a  corporation,  if  the  defendant  would  deny  the  corporate  existence,  he  must 
do  BO  by  a  plea  in  abatement. 

A  witness  may  be  asked  whether  ho  was  agent  for  the  plaintiff,  before  any  evidence  of  the 
manner  of  creating  his  agency. 

Proof  of  the  signature  of  one  of  the  parties,  to  a  joint  and  several  bond,  is  sufficient  to  make 
title  as  against  him. 

The  facts  bearing  on  the  questions  discussed  and  decided  by  the 
court  are  fully  stated  in  the  opinion.  The  instructions  to  the  jury 
and  the  exceptions  taken  were  as  follows :  — 

•At  the  close  of  the  argument  to  the  court  and  jury  on  [  *  397  ] 
the  law  and  fact  of  the  case,  Washinoton,  J.,  delivered 
the  following  points  in  charge  to  the  jury. 

1.  That  the  bonds  given  by  Edward  Thomson  to  the  plaintiffs,  for 
securing  the  loans  of  $21,000,  on  the  cargo  of  The  Addison,  and  of 
$13,960,  on  that  of  The  Superior,  are  not  invalid  as  marine  con- 
tracts, for  the  reason  alleged  by  the  counsel  for  the  defendant ;  that 
is  to  say,  because  in  respect  to  the  former,  the  loan  was  made  after 
The  Addison  had  sailed  upon  her  voyage,  and  in  respect  to  the  latter, 
for  the  same  reason ;  and  because  the  bond  was  given  by  the  said 
Thomson  for  securing  a  balance  due  by  him  to  the  plaintiffs,  on  ac- 
count of  preceding  loans  made  to  him,  and  not  for  money  lent  at 
the  time  the  said  security  was  given. 

2.  That  it  is  no  objection  to  the  validity  of  the  bond  given  for 
securing  the  loan  on  the  cargo  of  The  Addison  upon  the  ground  of 
usury,  that  such  cargo  was  known  by  the  parties  at  the  time  the  said 
bond  was  given  to  have  been  in  safety  at  and  upon  the  departure 
of  the  said* vessel  from  Philadelphia;  since  the  real  question  for  the 
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jury  to  decide  in  relation  to  that  subject  was,  whether,  npon  the 
whole  of  the  evidence  given  in  the  cause,  the  loan  was  bottomed 
upon  a  fair  marine  contract,  the  repayment  of  which  was  to  depend 
upon  the  perils  which  the  plaintiffs  assumed  to  bear,  or  whether  the 
contract  was  merely  a  device  to  cover  an  usurious  loan.  If  the  risk 
be  inconsiderable,  or  for  a  part  of  the  voyage  only,  and  the  marine 
interest  be  disproportioned  thereto,  these  circumstances  may  warrant 
the  presumption  of  unfair  conduct  sufficient  to  avoid  the  contract 
Bat  the  mere  circumstance  of  the  known  safety  of  the  cargo  at  any 
particular  period  of  the  voyage,  or  of  the  assumed  risk,  is  not,  per  se^ 
an  objection  to  the  contract  on  the  groimd  ef  usury.  If  Edward 
Thomson  was  to  pay  interest  from  a  period  antecedent  to  the  loan, 

there  can  be  no  question  but  that  the  contract  was  usuri- 
[  •SOS  ]  ous,  and  it  would  be  so  although  *  no  more  than  the  legal 

rate  of  interest  was  reserved.  How  that  fact  is,  the  jury 
must  decide  from  the  evidence  before  them. 

3.  That  the  loan  upon  the  cargo  of  The  Addison  was,  by  the 
terms  of  the  aforesaid  bond,  given  to  secure  it  at  the  risk  of  the 
plaintiffs  during  the  whole  voyage,  notwithstanding  the  omission  of 
the  words  "  lost  or  not  lost "  in  the  said  bond ;  there  being  other  and 
equivalent  expressions  in  the  said  instrument 

4.  That  the  above  bond  given  for  securing  the  loan  made  npon 
the  cargo  of  The  Addison,  together  with  the  memorandum  indorsed 
on  it,  the  bill  of  lading  outward,  and  the  indorsement  thereon,  are 
all  to  be  considered  as  forming  parts  of  one  entire  contract ;  and  as 
such  they  do,  npon  a  fair  and  legal  construction  of  them,  cover  that 
part  of  the  homeward  cargo  which  was  the  investment  of  the  out- 
ward cargo  on  which  the  loan  was  secured ;  and  that  the  same  prin- 
ciples are  applicable  to  the  contract  in  relation  to  The  Superior. 
That  the  above  instruments,  taken  and  construed  together  as  forming 
one  contract,  vested  in  the  plaintiffs  an  equitable  title  to  the  return 
cargoes  of  those  vessels ;  if,  upon  the  evidence  given  in  the  cause, 
the  jury  should  be  of  opinion  that  those  return  cargoes  were  in  point 
of  fact  the  investment  of  the  outward  cargoes  of  The  Addison  and 
Superior,  respectively.  And  that  nothing  remained  to  be  done  to 
vest  in  the  plaintiff  the  legal  right  to  the  said  property,  respectively, 
but  the  delivery  to  them  of  the  homeward  biUs  of  lading  of  The  Ad« 
dison's  cdrgo,  indorsed  in  blank,  and  an  assignment  to  llie  plaintiff 
by  Mackie  and  Arny,  of  the  homeward  bills  of  lading  of  ihe  cargo 
of  The  Superior. 

5.  That  the  equitable  title  of  the  plaintiffs  so  vested  in  them  <m 
the  19th  day  of  November,  1825,  when  Edward  Thomson  made 
an  assignment  of  all  his  property  for  ihe  benefit  of  his  creditors,  was 
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not  defeated  or  affected  by  the  right  of  preference  which  that  act 
gave  to  the  United  States,  to  be  first  paid  what  was  due  to  them  by 
the  said  Thomson,  and  that  this  equitable  title  was  converted  into  a 
legal  one,  by  the  subsequent  delivery  to  the  plaintiffs  of  the  bills  of 
lading,  indorsed  in  blank,  of  The  Addison's  homeward  cargo,  and  of 
the  assignment  by  Mackie  and  Arny,  of  those  of  the  cargo  of  The 
Saperior. 

6.  That  the  actual  possession  of  the  above  return  cargoes  by  the 
masters  of  The  Addison  and  Superior,  until  they  were  levied  upon 
under  executions  at  the  suit  of  the  United  States  against  Thomson, 
is  not  per  se^  in  law,  a  badge  of  fraud,  which  ought  to  invalidate  or 
affect  the  title  of  the  plaintiffs  to  those  cargoes. 

7.  That  as  to  the  charge  of  fraud,  which  it  is  insisted  by  the 
counsel  for  the  defendant  taints  this  transaction  through- 
out, *  that  is  a  subject  exclusively  for  the  considemtion  and  [  *  399  ] 
determination  of  the  jury,  upon  the  evidence  laid  before 

them,  in  deciding  upon  which  they  are  to  observe.  First.  That  actual 
fraud  must  be  proved,  and  ought  not  to  be  presumed ;  and.  Second. 
That  no  fraud  which  may  have  been  practised  or  attempted,  by  Ed- 
ward Thomson,  his  captains  or  agents,  ought  to  affect  the  validity 
of  these  contracts,  unless  they  should  be  satisfied,  from  the  evi- 
dence, that  the  plaintiffs,  in  some  way  or  other,  participated  in  the 
same. 

8.  That  if  the  jury  should  be  of  opinion,  upon  the  whole  of  the 
evidence,  that  the  transactions  between  the  plaintiffs  and  E.  Thom- 
son, which  constitute  the  basis  of  this  action,  were  fair,  so  far  as  the 
plaintiffs  were  concerned  in  them ;  and  that  they  stand  clear  of  the 
imputation  of  usury,  on  the  ground  that  interest  was  reserved  from 
a  period  antecedent  to  the  loan ;  and  if  further  they  are  satisfied  that 
the  homeward  cargoes  were  the  proceeds  of  the  outward  cargoes  on 
which  the  securities  were  given ;  then  their  verdict  ought  to  be  for 
the  plaintiff,  otherwise  not.  It  was  further  stated  by  the  judge  that 
he  had  declined  giving  a  construction  of  the  62d  ^  section  of  the  act 
imposing  duties,  or  an  opinion  on  the  question  whether,  under  that 
section,  the  consignee  of  imported  goods  is  liable  for  the  duties  on 
them,  considering  it  to  be  unnecessary  from  the  view  which  he  had 
taken  of  the  case. 

And  in  explanation  of  the  charge,  the  following  questions  were 
oropounded  by  the  counsel  and  answered  by  the  court :  — 

1.  The  defendant's  counsel  requested  the  court  to  charge  the  jury 
that  if  the  agreement  of  the  plaintiffs  with  Edward  Thompson  was 
made  with  the  view  to  deprive  the  United  States  of  their  duties,  it 

i  1  Stats,  at  Large,  673. 
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was  fraudulent,  and  the  plaintiffs  could  not  recover.  To  which  the 
judge  answered,  that  if  the  agreement  was  made  with  that  view, 
such  would  be  the  legal  consequence ;  but  that  he  had  heard  no  evi* 
dence  to  warrant  that  conclusion  in  point  of  fact ;  but  that  was  a 
subject  exclusively  for  the  jury. 

2.  The  court  was  asked  by  the  same  counsel,  to  charge  that  if  the 
contract  of  Edward  Thomson  with  the  defendant  was  to  pay  more 
than  lawful  interest  during  a  period  when  there  was  no  marine  risk, 
the  contract  was  usurious  and  void.  To  which  the  judge  answered^ 
that  if  the  contract  was  a  cover  to  charge  more  than  lawful  interest 
when  there  was  no  marine  risk,  it  was  usurious  and  void.  That  he 
did  not  himself  understand  the  entries  from  the  plaintifis'  books 
which  had  been  given  in  evidence,  but  that  the  fact  upon  which 
the  question  is  predicated,  was  proper  for  the  decision  of  the  jury. 

3.  The  court  was  then  asked  by  the  plaintiffs'  counsel,  to  charge 
that  the  parties  were   at  liberty  to  agree   for  a  marine  interest 

greater  than  the  legal  rate  for  the  time  that  the  money 
[  *  400  ]  *  was  exposed  to  marine  risks,  or  the  loan  was  at  hazard 

by  the  marine  risk  of  the  goods  on  which  it  was  made.     To 
which  the  judge  answered,  that  they  certainly  were. 

To  all  which  the  defendant's  counsel  excepted,  and  the  judges 
sealed  a  bill  of  exceptions. 

Ingersoll  and  Wirt^  (Attorney-General,)  for  the  plaintiff. 

Binney  and  Webster ^  contra. 

[  •  434  ]       •  Story,  J.,  delivered  the  opinion  of  the  court 

This  is  an  action  of  trespass,  de  bonis  asportcUis,  brought 
in  the  circuit  court  for  the  district  of  Pennsylvania,  by  the  Atlantic 
Insurance  Company,  to  recover  against  the  defendant,  John  Conard, 
the  marshal  of  that  district,  the  value  of  certain  teas  shipped  on 
board  the  ships  Addison  and  Superior,  and  levied  upon  by  him,  upon 
an  execution,  in  favor  of  the  United  States,  against  one  Edward 
Thomson,  as  tiie  property  of  the  latter.  The  real  question  in  the 
cause  is,  whether  the  insurance  company  or  the  United  States  are 
entitled  to  the  teas  or  their  proceeds. 

The  material  facts  disclosed  at  the  trial  in  the  circuit  court,  were 
as  follows :  Edward  Thomson  was  a  merchant,  largely  engaged  in 
trade  in  the  city  of  Philadelphia,  in  the  year  1825;  and  on  the  21st 
day  of  June  of  that  year,  borrowed,  at  respondentia^  of  the  insurance 
company,  the  sum  of  $21,000,  upon  goods,  &c.  on  board  of  the  ship 
Addison  of  that  port,  on  a  voyage  at  and  from  Philadelphia,  to  Can- 
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ton,  and  at  and  from  thence,  back  to  Philadelphia ;  beginning  the 
risk  on  the  2l8t  of  the  preceding  April ;  about  which  time  the  ship 
had  sailed  on  the  voyage.  Edward  Thomson  had  shipped  on  board 
of  The  Addison,  for  his  own  account  and  risk,  for  the  voyage,  21,000 
Spanish  dollars,  consigned  to  J.  B.  Thomson,  his  agent,  and  his 
assigns,  and  deliverable  to  him  in  Canton;  and  regular  bills  of  lading 
were  accordingly  signed;  one  of  which  was  retained  by  the  shipper. 
At  the  time  of  the  execution  of  the  respondentia  bond,  a  memorandum 
of  agreement  was  entered  into  by  the  parties,  and  an  assignment 
made  on  the  back  of  this  bill  of  lading.  The  form  and  effect  of  these 
instruments  will  be  matter  of  more  particular  comment  hereafter ;  at 
present,  it  is  only  necessary  to  add  that  the  loan  purports,  on  the  face 
of  the  bond,  to  be  a  loan  for  the  joint  account  of  E.  Thomson,  E.  IL 
Nicoll,  F.  H.  NicoU,  and  F.  8.  Bailey ;  but  in  reality  the  transaction 
was  for  the  use  and  benefit  of  E.  Thomson,  and  the  goods  shipped 
in  The  Addison  were  on  his  sole  account. 

On  the  14th  July  of  the  same  year,  a  loan  was  made  to  Edward 
Thomson,  of  $13,960,  on  goods  oh  board  the  ship  Superior, 
which  had  sailed  on  a  similar  voyage,  on  the  6th  of  *  June  [  *  435  ] 
preceding.  A  respondentia  bond  was  taken  in  the  same 
form,  from  the  same  parties,  on  the  like  voyage,  with  a  similar  mem- 
orandum of  assignment  of  the  bill  of  lading.  The  only  difference 
between  the  transactions  was,  that  this  loan  was  applied  in  part  pay- 
ment of  a  former  loan,  made  by  the  insurance  company  on  another 
ship  of  E.  Thomson's.  On  the  19th  of  November,  E.  Thomson,  hav- 
ing become  insolvent,  made  a  general  assignment  of  all  his  property 
to  Peter  Mackie  and  Richard  Benshaw,  for  the  use  of  his  creditors. 
At  this  time,  he  was  very  largely  indebted  to  the  United  States  on 
duty  bonds.  The  Addison  left  Canton  on  her  return  to  Philadelphia, 
having  among  her  papers  a  bill  of  lading  of  the  proceeds  of  the 
$21,000,  consigned  by  the  shipper  (Mr.  Fisher,  attorney  for  J.  E. 
Thomson,)  to  order  in  blank,  and  indorsed  in  blank  by  the  shipper, 
and  marked  No.  5.  This  mark  was  to  identify  them  as  the  proceeds 
of  the  $21,000.  Mr.  Fisher  also  gave  the  master  a  manifest,  stating 
the  cargo  to  be  consigned  to  E.  Thomson,  and  a  general  bill  of  lad- 
ing of  the  whole  cargo,  consigning  it  to  E.  Thomson.  The  invoice 
and  bill  of  lading  were  dated  22d  November,  1825.  The  general  bill 
of  lading  was  not  signed.  The  Superior  left  Canton,  having  among 
her  papers  a  biU  of  lading  of  certain  articles,  valued  in  the  invoice  at 
$3,393,  consigned  to  Peter  Mackie,  and  also  a  bill  of  lading  of  certain 
articles,  valued  at  $1,139.86,  consigned  to  Barclay  Arny,  and  both 
dated  2d  December,  1826.  Before  the  arrival  of  these  ships  in 
America,  the   United   States  had  obtained  judgments  against  K 
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Thomson,  for  large  sums  of  money  due  upon  his  bonds  at  the  custom 
house.  Both  ships  arrived  in  Delaware  Bay,  almost  at  the  same 
time ;  and  an  execution  issued  on  behalf  of  the  United  States,  on  one 
of  the  judgments  against  E.  Thomson,  on  the  13th  March,  1826,  and 
was  levied  on  the  ships  and  their  cargoes  on  the  15th  of  March,  while 
they  were  yet  in  the  bay.  It  was  under  this  levy,  that  the  goods  in 
controversy  were  seized  by  the  marshal 

Two  or  three  days  before  the  ships  came  up  to  Philadelphia,  Peter 
Mackie,  the  assignee  of  E.  Thomson,  having  received  duplicates  of 
the  invoice  and  bills  of  lading  of  the  cargo  of  the  Addison,  delivered 
them  to  the  agents  of  the  insurance  company  at  Philadelphia ;  and 
upon  the  arrival  of  the  ship  itself,  handed  over  to  the  same  agent 
the  invoices  and  bills  of  lading  brought  by  the  master.  On  the  22d 
of  March,  1826,  Peter  Mackie  and  Barclay  Arny  indorsed  to  the 
insurance  company  the  invoices  and  bills  of  lading  which  came  to 
their  order  by  The  Superior.  These  papers  came  under  cover  to 
Edward  Thomson,  several  being  inclosed  in  the  same  envelop ;  and 
Mackie  allotted  them  to  their  respective  owners,  by  means  of  the 

numbers  indorsed  upon  them.  These  numbers  were  orig- 
[  •436  ]  inally  •placed  upon  the  outward  and  homeward  bills  of 

lading  and  invoices,  for  the  purpose  of  designating  the 
proceeds  of  each  particular  shipment  It  appeared  that  part  of  the 
$13,960  borrowed  of  the  insurance  company  on  the  goods  in  The 
Superior,  was  expended  in  disbursements  in  Canton;  and  the  two 
invoices  to  Mackie  and  Arny  were  consigned  to  them  contrary  to 
instructions;  and  they  assigned  them  to  the  insurance  company, 
under  the  belief  that  they  were  the  proceeds  of  the  outward  shipment 
pledged  for  the  loan.  The  reason  assigned  for  there  being  a  manifest 
and  general  bill  of  lading,  consigning  the  cargo  to  Edward  Thomson, 
was  to  enable  him  to  enter  the  cargo  in  his  own  name,  after  he  had 
settled  with  the  insurance  company,  and  paid  the  respondentia  loans. 
The  several  particular  invoices  and  bills  of  lading  were  then  to  be 
cancelled,  and  the  master  was  to  sign  the  general  bill  of  lading,  and 
the  cargo  was  to  be  entered  at  the  custom*house,  in  the  name  of  R 
Thomson.  He  was  in  the  habit  of  taking  up  other  large  sums,  at 
respondentia,  and  this  was  the  usual  course  of  his  arrangements  in 
business. 

Such  is  the  general  outline  of  the  case.  The  loan  on  the  shipment 
in  The  Superior,  as  has  been  already  stated,  differs  from  that  on  the 
shipment  in  The  Addison,  only  in  the  circumstance  that  it  was  ap« 
plied  in  discharge  of  a  prior  loan.  In  our  judgment,  that  makes  no 
difference  as  to  the  legal  rights  of  the  parties.  The  borrower  had  a 
right  to  apply  the  loan  in  any  manner  he  pleased,  and  the  mode  of 
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its  application,  if  it  be  otherwise  bond  fide  and  legal,  does  not  change 
the  posture  of  the  rights  of  the  lender.  We  shall  therefore  dismiss, 
at  once,  all  further  consideration  of  this  point,  and  treat  both  cases 
as  if  they  stood  on  a  single  shipment. 

Several  objections  have  been  taken  to  these  respondentia  bonds,  to 
impeach  their  original  validity.  It  is  said  that  they  ought  to  be 
treated  as  usurious  or  gaming  contracts ;  that  they  are  not  to  be 
deemed  bond  fide  transactions  upon  real  risks;  but  transactions  void 
in  point  of  law  upon  their  face.  So  far  as  the  questions  of  usury  or 
gaming,  or  bona  fides  upon  substantial  risks,  are  matters  of  fact,  they 
were  left  fully  open,  and  have  been  passed  upon  by  the  jury,  who 
have  found  a  verdict  against  them ;  so  far  as  there  are  matters  of  law 
apparent  upon  the  record,  proper  to  avoid  the  bonds,  they  are  still 
open  for  inquiry.  Two  grounds  have  been  relied  on  for  this  purpose; 
First,  that  the  loans  were  made  after  the  saUing  of  the  ships  on  the 
voyage ;  and  secondly,  that  the  money  loaned  was  not  appropriated 
to  the  purchase  of  the  goods  put  on  board,  and  was  not  the  identical 
property  on  which  the  risk  was  run.  In  our  judgment,  neither  of 
these  objections  can  be'slfstcdned.  It  is  not  necessary  that 
*  a  respondentia  loan  should  be  made  before  the  departure  [  *  437  ] 
of  the  ship  on  the  voyage,  nor  that  the  money  loaned  should 
be  employed  in  the  outfit  of  the  vessel  or  invested  in  the  goods  on 
which  the  risk  is  run.  It  matters  not  at  what  time  the  loan  is  made, 
nor  upon  what  goods  the  risk  is  taken.  If  the  risk  of  the  voyage  be 
substantially  and  really  taken ;  if  the  transaction  be  not  a  device  to 
cover  usury,  gaming,  or  fraud ;  if  the  advance  be  in  good  faith,  for  a 
maritime  premium;  it  is  no  objection  to  it  that  it  was  made  after 
the  voyage  was  commenced,  nor  that  the  money  was  appropriated 
to  purposes  wholly  unconnected  with  the  voyage.  The  lender  is  not 
presumed  to  lend  upon  the  faith  of  any  particular  appropriation  of 
the  money  ;  and  if  it  were  otherwise,  his  security  could  not  be  avoid- 
ed by  any  misapplication  of  the  fund,  where  the  risk  was  bond  fide 
ran  upon  other  goods,  and  it  was  not  a  mere  contract  of  wager  and 
hazard.  What  could  be  the  effect  if  it  were  a  mere  wagering  con- 
tract, it  is  unnecessary  to  consider;  because  there  is  the  clearest 
proof  here  that  there  was  property  on  board  belonging  to  the  bor- 
rower, and  sailing  on  the  voyage  at  his  risk. 

The  form  of  the  respondentia  bond  in  the  present  case  is,  as  far  as 
we  know,  the  common  and  usual  form.  The  only  deviation  from 
the  actual  facts  is,  that  it  seems  in  some  of  its  provisions  to  contem- 
plate the  voyage  as  not  then  commenced.  This  probably  arose  from 
using  the  common  printed  form,  which  is  adapted  to  that  as  the  ordi- 
nary case.    But  it  misled  no  one,  and  was  certainly  perfectly  under- 
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stood  by  the  parties.  The  risk  was  taken  for  the  whole  voyage,  pre- 
cisely as  if  the  ships  had  been  then  in  port ;  and  if,  before  the  bonds 
were  given,  the  property  had  been  actually  lost  by  any  of  the  perils 
enumerated  in  it,  it  is  clear  that  the  loss  must  have  been  borne  by  the 
lenders.  They  could  not  have  recovered  it  back,  since  the  event  was 
one  within  the  scope  and  contemplation  of  the  contract.  The  safety, 
then,  of  the  property  at  that  particular  period  does  not  vary  the  rightii 
of  the  parties ;  and,  from  the  very  nature  of  the  transaction,  it  must 
have  been  utterly  unknown  to  both  whether  the  ship  was  at  the  time 
in  safety  or  not.  They  entered  into  the  contract  upon  the  usual  foot- 
ing of  policies  of  insurance,  lost  or  not  lost.  So  far  as  this  deviation 
from  the  fact  bore  upon  the  point  of  the  good  faith  and  reality  of  the 
contract,  as  a  genuine  maritime  loan,  it  was  left  to  the  jury  to  draw 
such  inferences  as  upon  the  whole  circumstances  they  were  warranted 
to  draw.  The  charge  of  the  learned  judge  in  the  circuit  court  was 
as  favorable  to  the  defence  on  this  point  as  it  could  be  upon  the  prin- 
ciples of  law. 

The  next  question  is,  in  whom  was  the  property  in  the  shipment 
vested  at  the  time  of  the  levy  of  th%%g^ecution  of  the  United 
[  •  438  ]  States  ?  Was  it  so  vested  in  the  in^mnnce  company,  *  either 
in  law  or  equity,  that  they  are  now  entitled  to  maintain  the 
present  suit,  or,  in  other  words,  to  recover  the  proceeds  in  the  mar- 
shal's hands  ?  This  depends  upon  the  view  taken  of  the  objects, 
intentions,  and  acts  of  the  parties,  as  disclosed  in  the  bonds  and  the 
accompanying  papers.  When  these  are  once  ascertained  and  settled, 
it  will  not  be  difficult  to  arrive  at  the  proper  legal  conclusion. 

It  is  contended  on  behalf  of  the  United  States  that  no  title  or 
interest  in  the  property  shipped  passed,  by  the  instruments  taken  col- 
lectively, to  the  insurance  company ;  that  Edward  Thomson  re- 
mained the  sole  owner  of  the  goods  and  their  proceeds  daring  the 
whole  voyage ;  that  at  most  the  insurance  company  had  but  a  lien 
upon  them  for  the  security  of  their  debt,  which  was  displaced  by  the 
priority  of  the  United  States ;  and,  finally,  that  if  the  insurance  com- 
pany had  any  title  or  interest  in  the  property,  it  was  not  absolute,  but 
by  way  of  mortgage ;  and  even  this,  coming  in  competition  with  the 
priority  of  the  United  States  by  operation  of  law,  yields  to  their 
superior  privilege. 

Before  proceeding  to  the  discussion  of  the  right  of  the  insurance 
company  over  the  property  in  question,  it  may  be  well  to  consider 
what  is  the  nature  and  effect  of  the  priority  of  the  United  States 
under  the  statute  of  March  2, 1799.  Although  that  subject  has  been 
several  times  before  this  court,  the  observations  which  have  fallen 
from  the  bar  show  that  the  opinions  of  the  court  have  sometimes  not 
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been  understood  according  to  their  true  import  The  65th  section 
of  the  act  declares  that, "  in  all  cases  of  insolvency,  or  where  any 
estate  in  the  hands  of  executors,  administrators,  and  assignees  shall 
be  insufficient  to  pay  all  the  debts  due  from  the  deceased,  the  debt 
or  debts  due  to  the  United  States,  &c.,  shaU  be  first  satisfied ;  and 
any  executor,  administrator,  or  assignees,  or  other  person,  who  shall 
pay  any  debt  due  by  the  person  or  estate  from  whom  or  for  which 
they  are  acting,  previous  to  the  debt  or  debts  due  to  the  United  States 
from  such  person  or  estate  being  first  duly  satisfied  and  paid,  shall 
become  answerable  in  their  own  person  and  estate  for  the  debt  or 
debts  so  due  to  the  United  States,  or  so  much  thereof  as  may  remain 
due  and  unpaid ;  and  actions  or  suits  at  law  may  be  commenced 
against  them  for  the  recovery  of  the  said  debt  or  debts,  or  so  much 
thereof  as  may  remain  due  and  unpaid,  in  the  proper  court  having 
cognizance  thereof."  A  subsequent  clause  of  the  same  section  de- 
clares that  "  the  cases  of  insolvency  mentioned  in  this  section  shall 
be  deemed  to  extend  as  well  to  cases  in  which  a  debtor,  not  having 
sufficient  property  to  pay  all  bis  or  her  debts,  shall  have  made  a  vol- 
untary assignment  thereof  for  the  benefit  of  his  or  her  cred- 
itors, or  in  which  the  *  estate  and  effects  of  an  absconding,  [  *  439  ] 
concealed,  or  absent  debtor  shall  have  been  attached  by  pro- 
cess of  law,  as  to  cases  in  which  an  act  of  legal  bankruptcy  shall 
have  been  committed."  It  is  obvious  that  this  latter  clause  is  merely 
an  explanation  of  the  term  "  insolvency,"  used  in  the  first  clause,  and 
embraces  three  classes  of  cases,  all  of  which  relate  to  living  debtors. 
The  case  of  deceased  debtors  stands  wholly  upon  the  alternative  in 
the  former  part  of  the  enactment  Insolvency,  then,  in  the  sense  of 
the  statute,  relates  to  such  a  general  devestment  of  property  as  would 
in  fact  be  equivalent  to  insolvency  in  its  technical  sense.  It  supposes 
that  all  the  debtor's  property  has  passed  from  him.  This  was  the 
language  of  the  decision  in  the  case  of  the  United  States  v,  Hooe,  3 
C.  73 ;  and  it  was  consequently  held  that  an  assignment  of  part  of 
the  debtor's  property  did  not  fall  within  the  provision  of  the  statute. 
So,  too,  a  mere  inability  of  the  debtor  to  pay  all  his  debts  is  not  an 
insolvency  within  the  statute,  but  it  must  be  manifested  in  one  of  the 
three  modes  pointed  out  in  the  explanatory  clause  ahready  referred  to. 
That  was  the  point  on  which  the  case  of  Prince  v.  Bartlett,  8  C.  431, 
turned. 

What,  then,  is  the  nature  of  the  priority  thus  limited  and  estab- 
lished in  favor  of  the  United  States  ?  Is  it  a  right  which  supersedes 
and  overrules  the  assignment  of  the  debtor,  as  to  any  property  which 
the  United  States  may  afterwards  elect  to  take  in  execution,  so  as  to 
prevent  su".h  property  from  passing  by  virtue  of  such  assignment  to 
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the  assignees  ?  Or,  is  it  a  mere  right  of  prior  payment  ont  of  the 
general  funds  of  the  debtor  in  the  hands  of  the  assignees  ?  We  are 
of  opinion  that  it  clearly  falls  within  the  latter  description.  The  lan- 
guage employed  is  that  which  naturally  would  be  employed  to  ex- 
press such  an  intent,  and  it  must  be  strained  from  its  ordinary  import 
to  speak  any  other. 

Assuming  that  the  words  "  in  all  cases  of  insolvency  "  indicate  ao 
entire  class  of  cases,  and  that  the  other  member  of  the  sentence,  "  or 
when  any  estate,*'  &c.,  is  to  be  read  distributively,  as  has  been  con- 
tended for  on  behalf  of  the  United  States,  it  does  not  in  the  slightest 
degree  vary  the  construction  of  the  statute.  It  will  then  read,  that 
**in  all  cases  of  insolvency,  the  debt  or  debts  due  to  the  United 
States,  &c.,  shall  be  first  satisfied." 

But  how  are  they  to  be  satisfied?  Plainly,  as  the  succeeding 
clause  demonstrates,  by  the  assignees,  who  are  rendered  personally 
liable  if  they  omit  to  discharge  such  debt  or  debts.  To  enable  the 
assignees  to  pay  the  United  States,  it  is  indispensable  that  the  fund 
should  pass  to  them ;  and  if  the  mere  priority  of  the  United  States 
intercepted  it,  or  gave  a  right  to  defeat  it,  the  object  of  the 
[  •  440  ]  statute  would  not  be  accomplished.  *  If  the  legislature  had 
intended  to  defeat  the  passing  of  the  property  to  the  as- 
signees, as  against  debts  due  to  the  United  States,  the  natural  lan- 
guage in  which  such  an  intention  would  be  clothed  would  be  to  declare 
that,  so  far,  such  assignments  should  be  void.  Then  again,  the  vejy 
enumeration  of  the  cases  of  insolvency,  in  all  of  which  the  assign- 
ment passes  and  is  to  pass  the  whole  of  the  debtor's  property,  con- 
firms the  interpretation  already  asserted.  They  are  the  very  cases 
where  by  law  there  is  no  exception  as  to  the  extent  or  operation  of 
the  assignment  to  devest  the  debtor's  estate.  One  of  these  is  the 
case  of  a  legal  bankruptcy ;  and  in  the  act  on  this  subject,  passed  in 
the  next  session  of  Congress,  there  is  an  express  provision,  in  the  62d 
section,'  that  ^  nothing  contained  in  this  law  shall  in  any  manner 
affect  the  right  or  preference  to  prior  satisfaction  of  debts  due  to  the 
United  States,"  as  secured  or  provided  by  any  law  heretofore  passed. 
Yet  the  bankrupt  act  contains  no  exception  as  to  the  property  to  be 
passed  to  the  assignees,  in  favor  of  any  person.  In  the  case  of  the 
United  States  v.  Fisher  et  aL  2  C.  358,  which  was  decided  upon 
great  deliberation,  this  court  held,  in  the  construction  of  a  similar 
clause  in  the  act  of  3d  March,  1797,  c  74,^  that  "  no  lien  is  created 
by  this  law,  no  band  fide  transfer  of  property  in  the  ordinary  coarse 
of  business,  is  overruled.  It  is  only  a  priority  in  payment,  which, 
under  different  modifications,  is  a  regulation  in  common  use;  and 
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this  priority  is  limited  to  a  particular  state  of  things,  when  the  debtor 
is  living,  though  it  takes  effect  generally  if  he  be  dead."  And  this  doc- 
trine was  again  recognized  in  the  United. States  v.  Hooe,  3  C.  73,  90. 

If,  then,  the  property  of  the  debtor  passes  to  the  assignees,  if  debts 
due  to  the  United  States  constitute  no  lien  on  such  property,  if  the 
preference  or  privilege  of  the  United  States  be  no  more  than  a  pri- 
ority of  satisfaction  or  payment  out  of  a  common  fund,  it  would 
seem  to  follow,  as  a  necessary  consequence,  that,  even  if  the  teas  in 
controversy  were  the  property  of  Edward  Thomson,  they  passed,  by 
his  general  assignment,  in  November,  1825,  (which  is  not  denied  to 
have  been  a  bond  fide  and  valid  transaction,)  to  his  assignees,  and 
become  their  property  for  distribution  among  his  creditors,  and  were 
not  liable  to  the  levy  under  the  execution  of  the  United  States. 

That,  however,  would  be  a  question  merely  between  the  United 
States  and  the  assignees,  and  would  in  no  shape  help  the  Atlantic 
Insurance  Company  to  maintain  their  present  suit 

Then,  again,  it  is   contended  on  behalf  of  the   United   States 
that  the  priority  thus  created  by  law,  if  it  be  not  of  itself 
*  a  lien,  is  still  superior  to  any  lien,  and  even  to  an  actual  [  *  441  ] 
mortgage,  on  the  personal  property  of  the  debtor. 

It  is  admitted  that  where  any  absolute  conveyance  is  made,  the 
property  passes  so  as  to  defeat  the  priority,  but  it  is  said  that  a  lien 
has  been  decided  to  have  no  such  Effect ;  and  that,  in  the  eye  of  a 
court  of  equity,  a  mortgage  is  but  a  lien  for  a  debt  Thelluson  v. 
Smith,  2  W.  396,  has  been  mainly  relied  on  in  support  of  this  doc- 
trine. That  case  has  been  greatly  misunderstood  at  the  bar,  and  will 
require  a  particular  explanation.  But  the  language  of  the  learned^ 
Judge  who  delivered  the  opinion  of  the  court  in  that  case,  is  con- 
clusive on  the  point  of  a  mortgage:  "  The  United  States,"  said  he, 
^  are  to  be  first  satisfied ;.  but  then  it  must  be  out  of  the  debtor's 
estate.  If,  therefore,  before  the  right  of  preference  has  accrued  to  the 
United  States,  the  debtor  has  made  a  bond  fide  conveyance  of  his 
estate  to  a  third  person,  or  has  mortgaged  the  same  to  secure  a  debt ; 
or  if  his  property  has  been  seized  under  ^  fieri  facias,  the  property  is 
devested  out  of  the  debtor,  and  cannot  be  made  liable  to  the  United 
States."  The  same  doctrine  may  be  deduced  from  the  case  of  United 
States  V.  Fisher,  2  C.  358,  where  the  court  declared  that  "  no  bon  t 
fide  transfer  of  property  in  the  ordinary  course  of  business,  is  over- 
reached by  the  statutes;"  and  '<  that  a  mortgage  is  a  conveyance  of 
property,  and  passes  it  conditionally  to  the  mortgagee."  If  so  plain 
a  proposition  required  any  authority  to  support  it,  it. is  clearly  main- 
tained in  United  States  v.  Hooe,  3  C.  73. 

It  is  true  that  in  discussions  in  courts  of  equity,  a   mortgage  is 
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Bometimes  called  a  lien  for  a  debt  And  so  it  certainly  is,  and  some- 
thing more ;  it  is  a  transfer  of  the  property  itself,  as  security  for  the 
debt.  This  mast  be  admitted  to  be  true  at  law,  and  it  is  equally 
true  in  equity ;  for  in  this  respect  equity  follows  the  law.  It  does 
not  consider  the  estate  of  the  mortgagee  as  defeated  and  reduced  to 
a  mere  Uen,  but  it  treats  it  as  a  trust  estate,  and  according  to  the 
intention  of  the  parties,  as  a  qualified  estate,  and  security.  When 
the  debt  is  discharged,  there  is  a  resulting  trust  for  the  mortgagor. 
It  is  therefore  only  in  a  loose  and  general  sense  that  it  is  sometimes 
called  a  lien,  and  then  only  by  way  of  contrast  to  an  estate  absolute, 
and  indefeasible.  But  it  has  never  yet  been  decided,  by  this  court, 
that  the  priority  of  the  United  States  will  devest  a  specific  lien, 
attached  to  a  thing,  whether  it  be  accompanied  by  possession  or 
not  Cases  of  lien  accompanied  by  possession  are,  among  others : 
the  lien  of  a  ship's  owner  to  detain  goods  for  freight,  the  lien  of  a 
factor  on  the  goods  of  his  principal  for  balances  due  him  ;  the  lien 
of  an  artisan  for  work  and  services  upon  the  specific  thing. 
[  •  442  ]  On  the  other  hand,  there  are  Uens  *  where  the  right  is  per- 
fect, independent  of  possession ;  as  the  lien  of  a  seaman 
for  wages,  and  the  Hen  of  a  bottomry  holder  on  the  ship  for  the  sum 
loaned.  In  none  of  these  cases  has  it  ever  been  decided  that,  in  a 
conflict  of  satisfaction  out  of  the  thing  itself,  the  priority  of  the 
Unite'd  States  cut  out  the  lien  of  the  particular  creditor.  And  before 
such  decision  is  made,  it  will  deserve  very  grave  deliberatioa,  and  a 
marked  attention  to  what  fell  firom  the  court,  in  Nathan  v.  Giles, 
5  Taunt  558,  574.  At  present,  it  is  wholly  unnecessary  to  decide  it, 
for  reasons  which  will  hereafter  appear.  The  case  of  Thelluson  v. 
Smith,  2  W.  396,  is  not  understood  to  justify  any  such  conclusion. 
That  case  turned  upon  its  own  particular  circumstances.  A  judg- 
ment, nisij  was  obtained  against  Crammond,  on  the  20th  of  May, 
1805,  in  favor  of  Thelluson  and  others.  On  the  22d  of  the  same 
month,  he  executed  a  general  assignment  of  all  his  estate  to  trustees 
for  the  payment  of  his  debts.  At  that  time  he  was  indebted  to  the 
United  States,  on  several  duty  bonds,  which  became  due  at  subse- 
quent periods.  Suits  were  instituted  on  these  bonds,  as  they  severaDy 
became  due,  and  judgments  were  obtained  and  executions  issued 
against  Crammond,  under  which  a  landed  estate  called  Sedgely,  was 
levied  upon  and  sold  by  the  marshal ;  and  the  action  was  brought; 
by  Thelluson  and  others,  against  the  marshal,  to  recover  the  proceeds 
of  this  sale  in  his  hands.  No  execution  had  ever  issued  upon  the 
judgment  of  Thelluson  and  others  against  Crammond,  and  of 
course  there  had  been  no  levy  under  that  judgment  on  the  Sedgely 
estate,  before  or  after  the  levy  in  favor  of  the  United  States.    It  was 


JANUARY  TERM,  1828.  64d 

Conard  v.  The  Atlantic  Insaranoe  Co.    1  P. 

admitted  that,  in  Pennsylvania,  a  judgment  constitutes  a  lien  on  the 
real  estate  of  the  judgment  debtor;  and  it  was  assumed  by  this 
court,  in  the  argument  of  the  cause,  that  the  judgment  of  Thelluson 
and  others  bound  the  estate  from  the  20th  of  May,  when  it  was 
entered,  «wi,  although  in  fact  it  was  not  finally  entered  until  nearly 
a  year  afterwards.  The  posture  of  the  case,  then,  was  that  of  a  judg- 
ment creditor  seeking  to  recover  the  proceeds  of  a  sale  of  land  sold 
under  an  adverse  execution,  out  of  the  hands  of  the  marshal,  upon 
the  ground  of  his  having  a. mere  general  lien,  by  his  judgment,  on  all 
the  lands  of  hia  debtor ;  that  judgment  never  having  been  consum* 
mated,  by  any  levy  on  the  land  itself.  The  court  decided  that  the 
action  was  not  maintainable.  The  reasons  for  that  opinion  are  not, 
owing  to  accidental  circumstances,  as  fully  given  as  they  are  usually 
given  in  this  court  But  the  arguments  of  the  counsel  point  out 
grounds  upon  which  it  may  have  proceeded,  without  touching  the 
general  question  of  lien.  The  plaintiffs  were  entitled  to  recover  only 
upon  the  ground  that  they  could  establish  in  themselves  a 
rightful  title  to  the  proceeds.  Whether  the  land  *  itself  was  [  *  443  ] 
rightfully  sold  under  the  execution  of  the  United  States,  or 
any  title  to  it  passed  by  the  sale,  as  against  the  assignees  of  Cram 
mond,  was  not  matter  of  inquiry  in  that  case.  However  tortious  or 
invalid  it  might  be,  still,  if  the  plaintiffs  had  no  title  to  the  proceeds, 
they  must  fail  in  their  action.  Under  the  general  assignment  of  the 
debtor,  the  priority  of  the  United  States  attached ;  and  if  the  as- 
signees were  willing  to  acquiesce  in  the  sale,  the  right  of  the  United 
States  to  hold  the  proceeds  could  not  be  disturbed  by  third  persons. 
Now  it  is  not  understood  that  a  general  lien  by  judgment  on  land, 
constitutes,  per  scy  a  property  or  right  in  the  land  itself.  It  only  con- 
fers a  right  to  levy  on  the  same,  to  the  exclusion  of  other  adverse 
interests,  subsequent  to  the  judgment ;  and  when  the  levy  is  actually 
made  on  the  same,  the  title  of  the  creditor  for  this  purpose  relates 
back  to  the  time  of  his  judgment,  so  as  to  cut  out  intermediate 
incumbrances.  But  subject  to  this,  the  debtor  has  full  power  to  sell, 
or  otherwise  dispose  of  the  land.  His  title  to  it  is  not  devested  or 
transferred  by  the  judgment  to  the  judgment  creditor.  It  may  be 
levied  upon  by  any  other  creditor,  who  is  entitled  to  hold  it  against 
every  other  person  except  such  judgment  creditor ;  and  even  against 
him,  unless  he  consummates  his  title  by  a  levy  on  the  land,  under 
his  judgment.  In  that  event  the  prior  levy  is,  as  to  him,  void,  and 
the  creditor  loses  all  right  under  it.  The  case  stands,  in  this  respect, 
precisely  upon  the  same  ground  as  any  other  defective  levy  or  sale. 
The  title  to  the  land  does  not  pass  under  it.  In  short,  a  judgment 
creditor  has  no  jus  in  re,  but  a  mere  power  to  make  his  general  lien 
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effectual,  by  following  up  the  steps  of  the  law,  and  consummating 
his  judgment  by  an  execution  and  levy  on  the  land.  If  the  debtor 
should  sell  the  estate,  he  has  no  right  to  follow  the  proceeds  of  the 
sale  into  the  hands  of  vendor  or  vendee,  or  to  claim  the  purchase- 
money  in  the  hands  of  the  latter.  It  is  not  like  the  case  where  the 
goods  of  a  person  have  been  tortiously  taken  and  sold,  and  he  can 
trace  the  proceeds,  and  waiving  the  tort,  chooses  to  claim  the  latter. 
The  only  remedy  of  the  judgment  creditor  is  against  the  thing  itself^ 
by  making  that  a  specific  title  which  was  before  a  general  lien.  He 
can  only  claim  the  proceeds  of  the  sale  of  the  land,  when  it  has  been 
sold  on  his  own  execution,  and  ought  to  be  applied  to  its  satisfac- 
tion. To  this  state  of  things,  the  language  of  the  court  in  Thelluson  r. 
Smith  is  to  be  applied,  when  it  is  said  that  if  the  debtor's  property  is 
seized  under  a  fi,  fa.y  it  is  devested  out  of  the  debtor,  and  cannot  be 
liable  to  the  United  States.  Applying  these  principles  to  the  facts 
of  that  case,  it  is  clear  that  the  Sedgely  estate  had  not  been  devested 
out  of  the  debtor  by  any  execution  on  the  judgment  of 
[  '444  ]  Thelluson  and  others ;  that  it  either  remained  in  *  the  debtor, 
and  was  liable  to  the  execution  of  any  other  of  his  creditors 
who  choose  to  levy  upon  it,  subject,  of  course,  to  have  his  title  over- 
ruled by  their  subsequent  levy,  when  perfected ;  or  that,  subject  in  like 
manner,  it  passed  by  the  assignment,  (if  that  was  bond  fide^)  to  the 
assignees,  and  in  their  hands  the  United  States  would  have  a  prior- 
ity of  payment  out  of  it,  as  general  funds  in  their  hands.  The  judg- 
ment creditors  as  such  had  no  title  to  any  fund  in  the  hands  of  the 
assignees,  until  the  priority  of  the  United  States  was  satisfied ;  for 
that  priority  does  not  yield  to  any  class  of  creditors,  however  high 
might  be  the  dignity  of  their  debts. 

The  fact  that  a  judgment  creditor  has  a  lien,  does  not  place  hira 
in  a  better  situation  as  a  creditor  of  the  general  funds  of  the  debtor 
in  the  hands  of  the  assignees.  If  he  possess  such  a  lien,  he  must 
enforce  itin  the  manner  prescribed  by  law ;  and  if  he  does,  that  may 
so  far  affect  the  interest  of  the  assignees  actually  subjected  to  such 
lien.  But  it  gives  him  no  rights  to  the  fund,  until  he  has  perfected 
his  lien  according  to  the  course  of  the  law.  Until  that  period,  he  has 
merely  a  power  over  the  property,  and  not  an  actual  interest  in  it. 
This  ground  is  alluded  to  in  that  part  of  the  opinion  of  the  court 
where,  speaking  of  the  priority  of  the  United  States,  it  is  said :  "  The 
law  makes  no  exception  in  favor  of  prior  judgment  creditors,  &c 
Exceptions  there  must  necessarily  be  as  to  the  funds  out  of  which 
the  United  States  are  to  be  satisfied ;  but  there  can  be  none  in  rela- 
tion to  the  debts  due  firom  a  debtor  of  the  United  States  to  individ- 
uals.    The  United  States  are  to  be  first  satisfied :  but  then  it  must 
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be  out  of  the  debtor's  estate."  The  real  ground  of  the  decision  was, 
that  the  judgment  creditor  had  never  perfected  his  title,  by  any  exe- 
cution and  levy  on  the  Sedgely  estate ;  that  he  had  acquired  no  title 
to  the  proceeds  as  his  property,  and  that,  if  the  proceeds  were  to  be 
deemed  general  funds  of  the  debtor,  the  priority  of  the  United  States 
to  payment  had  attached  against  all  other  creditors ;  and  that  a  mere 
potential  lien  on  land  did  not  carry  a  legal  title  to  the  proceeds  of  a 
sale  made  under  an  adverse  execution.  This  is  the  manner  in  which 
this  case  has  been  understood  by  the  judges  who  concurred  in  the 
decision ;  and  it  is  obvious  that  it  established  no  such  proposition,  as 
that  a  specific  and  perfected  lien  can  be  displaced  by  the  mere  prior- 
ity of  the  United  States,  since  that  priority  is  not  of  itself  equivalent 
to  a  lien. 

We  may,  then,  dismiss  any  further  consideration  of  this  topic,  un- 
less it  shall  appear  that  the  right  of  the  respondentia  holders,  in  the 
present  case,  is  reduced  to  a  mere  general  lien ;  and^  as  to  them,  at 
least,  (however  it  may  be  as  to  the  assignees,)  no  legal 
right  exists  to  maintain  an  action  for  the  proceeds.  *  The  [  *  445  ] 
attention  of  the  court  will  then  be  at  once  addressed  to  the 
question,  what  was  the  nature  and  extent  of  the  interest  of  the  insur- 
ance company  in  the  shipments  in  question  ?  It  is  unnecessary  to 
discuss  what  would  have  been  the  rights  of  the  parties  if  the  respon- 
dentia bonds  had  stood  alone ;  for,  that  is  not  the  posture  of  this 
case.  The  whole  instruments  must  be  taken  together  and  constraed 
as  one  entire  agreement.  We  must,  then,  examine  the  memoran- 
dum, the  outward  bill  of  lading  and  assignments  thereon,  in  connec- 
tion with  the  bond.  The  bill  of  lading  purports,  on  its  face,  to  be  a 
shipment,  by  Edward  Thomson,  of  seven  kegs,  containing  $21,000, 
for  account  and  risk  of  the  shipper ;  to  be  delivered,  at  Canton,  to 
John  R.  Thomson  or  his  assigns.  By  the  well-settled  principles  of 
commercial  law,  the  consignee  is  thus  constituted  the  authorized 
agent  of  the  owner,  whoever  he  may  be,  to  receive  the  goods,  and  by 
his  indorsements  of  the  bill  of  lading  to  a  bond  fide  purchaser,  for  a 
valuable  consideration,  without  notice  of  any  adverse  interests,  the 
latter  becomes,  as  against  all  the  world,  the  owner  of  the  goods.  This 
is  the  result  of  the  principle  that  bills  of  lading  are  transferable  by 
indorsement,  and  thus  may  pass  the  property.  It  matters  not  whether 
the  consignee,  in  such  case,  be  the  buyer  of  the  goods,  or  the  factor, 
or  agent  of  the  owner.  His  transfer  in  such  a  case  is  equally  capable 
of  devesting  the  property  of  the  owner,  and  vesting  it  in  the  indorsee 
of  the  bill  of  lading.  And,  strictly  speaking,  no  person  but  such  con- 
signee can,  by  an  indorsement  of  the  bill  of  lading,  pass  'the  legal 
tide  to  the  goods.    But  if  the  shipper  be  the  owner,  and  the  ship- 
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ment  be  on  his  own  account  and  risk,  although  he  may  not  pass  the 
title  by  virtue  of  a  mere  indorsement  of  the  bill  of  lading,  unless  he 
be  the  consignee,  or  what  is  the  same  thing,  it  be  deliverable  to  biB 
order,  yet,  by  any  assignment,  either  on  the  bill  of  lading  or  by  a 
separate  instrument,  he  can  pass  the  legal  title  to  the  same ;  and  it 
will  be  good  against  all  persons,  except  such  a  purchaser  for  a  valu- 
able consideration,  by  an  indorsement  of  the  bill  of  lading  itself 
Such  an  assignment  not  only  passes  the  legal  title  as  against  his 
agents  and  factors,  but  also  against  his  creditors,  in  favor  of  the  as- 
signee. It  is  unnecessary  to  cite  particular  authorities  on  these 
points ;  they  will  be  found  supported  by  the  authorities  cited  at  the 
argument,  and  by  the  elementsury  treatises  of  Mr.  Abbott,  Mr.  Holt, 
and  Mr.  Chitty,  on  this  subject;  and  particularly  by  Nathan  v.  Giles, 
5  Taunt  558.  In  the  present  case,  Edward  Thomson  was  the  owner 
of  the  goods,  and  the  consignee  was  merely  his  factor.  He,  therefore, 
had  full  power,  notwithstanding  the  consignment,  to  pass  the  title 
to  the  property  in  the  bill  of  lading,  by  a  suitable  instrument  of 
assignment  and  sale  against  anybody,  but  a  purchaser 
[  *  446  ]  •  without  notice  from  his  consignee,  without  any  eu^al  de- 
livery of  the  goods  themselves,  if  they  were  then  at  sea,  and 
incapable  of  manual  tradition. 

The  question  then  is,  whether  the  indorsement  upon  this  bill  of 
lading  constitutes  such  an  instrument?  We  are  of  opinion  that  it 
does.  It  purports  to  be  a  transfer  in  prcesenti;  and  uses  the  appro- 
priate phrases  of  grant.  The  words  are :  "  For  value  received,  I 
hereby  assign  and  transfer  to  the  Atlantic  Insurance  Company  of 
New  York,  the  within  bill  of  lading,  and  the  specie,  goods,  &c.,  to  be 
procured  thereon  and  thereby,  and  any  return  cargo  to  be  obtained, 
&c.,  by  the  proceeds  thereof;  and  all  the  return  cargo  to  be  taken  on 
board  the  within-named  ship,  by  or  on  my  account,  as  collateral 
security,  according  to  an  agreement  duly  executed,  and  adjoined  to  a 
respondentia  bond,  &c.,  (referring  to  the  memorandum  hereinafter 
stated.)  Thb  is  not  a  mere  assignment  of  the  bill  of  lading  itself, 
operating  as  an  equitable  grant  of  the  interest  of  the  owner  in  that 
instrument,  but  it  is  of  the  goods  contcdned  in  it ;  and  the  bill  of 
lading  is  referred  to,  by  way  of  description  of  the  subject-matter  of 
the  grant  There  was  a  valuable  consideration  for  it;  and,  as  Ed- 
ward Thomson  was  the  legal  owner  of  the  goods,  the  words  "  assign 
and  transfer,"  are  sufiBcient  words  of  grant  to  pass  his  legal  title  to 
the  same,  unless  the  operation  of  those  words  is  controlled  by  some 
of  the  other  parts  of  the  instrument  The  argument  admits  this;  but 
it  supposes  that  the  accompanying  memorandum  shows  that  such 
was  not  the  intention  of  the  parties ;  and  therefore  the  words  are  to 
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be  constnied  according  to  that  intention,  which  was  to  create  a  mere 
lien  or  equity  on  the  part  of  the  insurance  company,  on  the  goods. 
Let  us  then  examine  the  nature  and  scope  of  that  memorandum.  It 
begins  by  a  recital  that  it  hath  been  agreed  that  the  bill  of  lading  for 
the  goods,  &C.,  mentioned  in  the  respohdetUia  bond,  shall  be  indorsed 
to  the  insurance  company,  as  a  collateral  security  for  the  loan.  This 
is  carried  into  effect  by  the  assignment  above  mentioned.  It  then 
goes  on  to  recite  that  it  has  been  further  agreed  that  the  property  to 
be  shipped  homeward,  as  aforesaid,  being  the  proceeds  of  the  loan, 
(thus  considering  the  specie  on  board  as  a  substituted  loan,)  shall 
be  for  the  account  and  risk  of  the  borrowers ;  that  the  bills  of  lading, 
therefore,  shall  express  the  same,  and  shall  also  express  that  the  said 
property  shall  be  delivered  to  the  order  of  the  shippers ;  and  that  the 
same  shall  be  indorsed  in  blank,  and  shall  be  placed  in  the  hands  of 
the  insurance  company,  either  before  or  on  the  arrival  of  the  said 
ship,  at  Philadelphia,  as  a  continuation  of  such  collateral  security. 

Now,  supposing  the  transaction  bond  fidcj  what  is  there  here 
that  controls,  even  by  way  of  recital,  the  operation  of  the 
words  •  of  transfer.  If  the  case  were  one  of  absolute  trans-  [  *  447  ] 
fer  there  might  be  some  room  for  doubt  But  here  the 
transfer  was  as  collateral  security.  It  was  therefore  a  mortgage  of 
the  goods  and  the  returns.  The  shipment  out  and  home  was,  as  in 
each  case  it  must  be,  at  the  risk  and  for  the  account  of  the  shipper ; 
subject,  however,  to  the  rights  of  the  mortgagee ;  and  the  very  pro- 
vision that  the  bills  of  lading  should  be  delivered  to  the  order  of  the 
shipper,  and  indorsed  in  blank  and  placed  in  the  hands  of  the  insur- 
ance company,  establishes  the  fact  that  it  was  the  intention  of  the 
parties  that  the  property  of  the  return  cargo  should  rest  by  such 
indorsement  in  them.  The  memorandum  then  proceeds  to  state 
that  it  is  expressly  declared  that  the  indorsement  or  consignment 
shall  not  be  held  to  exonerate  the  persons  of  the  borrowers,  nor  com- 
pel the  insurance  company  to  accept  the  goods,  &c.,  which  may 
arrive  under  such  bill  of  lading  and  consignment,  in  discharge  of 
such  debt ;  but  that  it  shall  be  lawful  for  the  company  to  receive  and 
hold  the  goods,  &c.,  for  ninety  days  after  their  arrival  at  Philadel- 
phia ;  and,  if  the  debt  was  not  then  paid,  to  sell  the  same  at  auction, 
and  charge  the  borrowers  with  the  balance.  The  plain  effect  of  this 
stipulation  is,  to  avow  an  explicit  understanding  that  the  assignment 
of  the  goods  should  not  put  them  at  the  risk  of  the  company,  but 
that  they  should  be  deemed  collateral  security  only,  and  be  sold  after 
the  limited  time  to  discharge  the  debt,  pro  tanto.  So  far  from  the 
intention  being  indicated  that  no  property  at  all  was  to  pass  to  the 
company,  the  solicitude  of  the  parties  seems  most  carefully  employed 
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to  repel  the  notion  that  the  transfer  was  absolute  and  not  by  way  of 
mortgage,  as  collateral  security.  The  memorandum,  therefore,  con- 
firms and  does  not  impugn,  in  any  degree,  the  natural  construction 
of  the  language  of  the  assignment  indorsed  on  the  bill  of  lading,  as 
importing  a  present  transfer.  Indeed,  we  may  go  further,  and  assert 
that  the  obvious  intention  of  the  parties  was  to  give  a  specific  inter- 
est in  the  goods  shipped,  so  as  to  make  them  secure  against  the 
claim?  o^  creditors ;  and  that  to  construe  the  instruments  to  create  no 
more  than  a  lien,  liable  to  be  defeated  by  the  acts  of  either  party,  or 
to  be  overreached  by  any  privileged  creditors,  would  be  not  to  follow 
but  to  frustrate  their  intention.  Of  v(rhat  use  could  this  great  ap- 
paratus of  instruments  so  anxiously  prepared  by  the  parties  be,  if  it 
conveyed  no  jus  in  re,  and  left  the  title  of  the  insurance  company  to 
the  goods  at  the  mercy  of  the  creditors  of  Thomson,  to  be  inter- 
cepted  at  any  time  before  it  reached  their  hands  on  its  arrival.  We 
are  therefore  of  opinion  that  the  assignment  in  this  case  was  suffi- 
cient to  pass  a  legal  title  to  the  shipment  and  the  proceeds  thereof^ 

against  Thomson  and  his  assignees  and  creditors.  If,  in- 
[  •  448  ]  deed,  the  assignment  had  been  of  the  outward  shipment  •  of  . 

goods  only,  it  would  have  carried  the  return  cargo  purchased 
with  the  proceeds ;  because  the  product  or  substitute  for  the  original 
thing,  by  sale  or  otherwise,  follows  the  nature  of  the  thing  itself,  so 
long  as  it  can  be  ascertained  as  such,  and  becomes  the  property  of 
him  who  was  the  owner  in  the  same  quality  as  he  held  the  thing. 
This  is  the  general  principle  of  law,  and  has  been  even  extended  to 
cases  where  there  has  been  a  firaudulent  or  tortious  misapplication 
of  property.  The  case  of  Taylor  v.  Plumer,  3  Maul.  &  Selw.  562, 
is  directly  in  point,  and  contains  a  large  collection  of  the  authorities 
in  the  elaborate  opinion  of  the  court  pronounced  by  Lord  EUenbo- 
rough.  In  this  view  of  the  matter,  the  only  value  of  the  homeward 
bill  of  lading  would  be  as  a  designation  of  the  proceeds,  so  as  to 
enable  the  company  to  trace  and  identify  them.  But  the  assignment 
in  terms  transfers  the  proceeds  and  returns,  and  cuts  off  all  possibOity 
of  question  upon  this  head.  If,  indeed,  the  title  to  the  proceeds  had 
originally  been  only  an  equitable  title  and  not  strictly  legal,  yet  as 
soon  as  the  company  had  perfected  that  equity,  by  indorsement  in 
blank,  and  possession  of  the  homev^rard  bills  of  lading,  their  right 
would  have  been  consummated  at  law  so  as  to  entitle  them  to  main- 
tain a  suit  therefor.  The  case  of  Haille  v.  Smith,  1  Bos.  &  PulL 
563,  was  not  so  strong  as  the  present;  and  there,  the  court  held  that 
the  property  passed,  clothed  with  a  trust  for  the  payment  of  the 
debt  If  this,  then,  be  the  result  of  the  general  principles  of  law  in 
cases  of  this  nature,  what  is  there  to  prevent  their  application  to  the 
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present  case  ?  First,  it  is  said  that  this  debt  upon  a  respondentia 
bond  is  of  too  contingent  a  nature  to  uphold  a  mortgage  as  collateral 
security  for  the  payment  of  it.  We  know  of  no  principle  or  decision 
that  justifies  such  a  conclusion.  Mortgages  may  as  well  be  given 
to  secure  future  advances  and  contingent  debts,  as  those  which 
already  exist,  and  are  certain  and  due.  The  only  question  that  prop- 
erly arises  in  such  cases  is,  the  bona  fides  of  the  transaction.  Then, 
again,  it  is  said  that  the  papers  here  disclose  a  transaction  fraudulent 
in  its  own  nature*  But  we  are  of  opinion  that  there  is  no  necessary 
implication  of  law  on  the  face  of  these  papers  which  stamps  it  fraud- 
ulent ;  for  aught  that  appears,  the  agreement  may  have  been  entered 
into  with  the  most  sincere  and  scrupulous  good  faith ;  and  whether 
fraudulent  or  not,  in  fact,  was  a  question  for  the  jury  upon  the  whole 
evidence,  which  was  properly  left  to  their  consideration,  and  they 
have  by  their  verdict  negatived  the  fraud. 

The  circumstance  that  the  goods  were  to  be  at  the  risk  of  the 
shipper  and  on  their  account,  does  not  of  itself  affect  either  the 
validity  or  bona  fides  of  the  transfer.  That  must  ordinarily  occur 
where  the  transfer  is  made  as  collateral  security,  and  it 
•  was  one  of  the  leading  facts  of  Haille  v.  Smith,  already  [  *  449  ] 
cited.     1  Bos.  &  Pull.  563. 

But  the  main  objection  relied  on,  and  which  indeed  constitutes 
one  of  the  exceptions  to  the  opinion  of  the  circuit  court  is,  that  pos- 
session of  the  return  shipment  was  not  obtained  until  after  the  levy 
by  the  United  States ;  and  it  is  contended  that  the  want  of  such  pos- 
session is,  per  se^  a  badge  of  fraud.  The  circuit  court  on  this  point 
decided  "  that  the  actual  possession  of  the  above  return  cargoes,  by 
the  masters  of  The  Superior  and  Addison,  until  levied  upon  by  exe- 
cution at  the  suit  of  the  United  States  against  Thomson,  is  not,  per 
sCj  in  law,  a  badge  of  fraud,  which  ought  to  invalidate  or  affect  the 
title  of  the  plaintiffs  to  these  cargoes. 

It  appears  to  us  that  this  decision  is  entirely  correct  in  point  of 
law,  under  the  circumstances  of  the  case. 

Without  undertaking  to  suggest  whether,  in  any  case,  the  want  of 
possession  of  the  thing  sold  constitutes,  per  se,  a  badg^  of  fraud,  or 
is  only,  primd  facie^  a  presumption  of  fraud,  a  question  upon  which 
much  diversity  of  judgment  has  been  expressed,  it  is  sufficient  to 
say  that,  in  case  even  of  an  absolute  sale  of  personal  property,  the 
want  of  such  possession  is  not  presumptive  of  fraud,  if  possession 
cannot  from  the  circumstances  of  the  property  be  within  the  power 
of  the  parties. 

A  familiar  example  of  this  doctrine  is  in  the  case  of  a  sale  of  a 
ship,  or  goods  at  sea,  where  possession  is  dispensed  with  upon  the 
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plain  ground  of  its  impossibility;  and  it  is  sufEcient  if  the  vendee 
takes  possession  of  the  property  within  a  reasonable  time  after  its 
return  home.  But  in  cases  where  the  sale  is  not  absolute,  but  con- 
ditional, the  want  of  possession,  if  consistent  with  the  stipulations 
of  the  parties,  and,  d  fortiori,  if  flowing  directly  from  them,  has 
never  been  held,  per  56,  a  badge  of  fraud.  The  books  are  full  of 
cases  on  this  subject  The  case  of  Bucknal  v.  Roiston,  Prec  in  Chan. 
285,  runs  almost  upon  all  fours  with  the  present  The  cases  of  Sturt- 
event  v.  Ballard,  9  Johns.  338,  and  Bissell  v.  Hopkins,  3  Cowen,  166, 
contain  strong  illustrations  of  the  principle ;  and,  being  decisions  in 
the  very  State  by  whose  laws  the  validity  of  the  present  agreement 
is  to  be  tried,  are  of  high  authority.  They  sustain  the  doctrine  as- 
serted by  the  circuit  court,  in  the  most  ample  manner ;  and  there  is 
a  learned  note  by  the  reporter  to  the  latter  case  which  embodies  in 
an  exact  manner  the  principal  authorities,  English  as  well  as  Amer- 
ican, on  this  subject  Now  in  the  case  at  bar,  the  goods  at  the  time 
of  the  transfer  were  at  sea  on  a  voyage  in  which  they  were  to  be  sold 
or  exchanged  by  the  consignee,  and  the  proceeds  sent  back  in  the 
same  ships.  It  was  therefore  properly  in  the  contemplation  of  the 
parties,  and  indeed  a  necessaiy  result  of  their  stipulations, 
[  •  450  ]  that  the  *  goods  should  not  be  intercepted  or  taken  posses- 
sion of  by  the  company  until  the  close  of  the  voyage  ;  and 
that  the  return  shipments  should  conform  to  this  arrangement 

There  is  no  pretence  to  say  that  the  plaintiffs  did  not  seek  posses- 
sion of  the  goods  within  a  reasonable  time  after  the  arrival  of  the 
goods  home.  Their  power  to  accomplish  it  was  dislodged  by  the 
execution  of  the  United  States,  and  they  obtained,  as  early  as  prac- 
ticable, possession  of  the  bills  of  lading,  and  vouchers  of  their  rights. 
But  so  far  as  the  want  of  possession  was  matter  of  evidence  pre- 
sumptive of  fraud,  it  was  left  open  to  the  consideration  of  the  jury; 
and  the  grievance  now  is,  not  that  it  was  so  left,  but  that  the  court 
ought  to  have  instructed  the  jury,  as  matter  of  law,  that  the  want  of 
possession,  under  the  circumstances  of  the  case,  was,  per  se^  a  badge 
of  fraud. 

We  have  already  expressed  an  opinion  that  the  court  were  right 
in  the  instructions  actually  given. 

Upon  the  whole,  we  are  of  opinion  that  the  durections  of  the  court 
upon  the  merits  of  the  cause  at  the  trial,  were  correct  in  point  of 
law ;  and  that,  consequently,  there  is  no  error  in  that  part  of  the 
judgment 

It  remains  to  consider,  very  briefly,  certain  exceptions  taken  to  the 
testimony  in  the  progress  of  the  trial. 

The  first  exception  is,  that  the  corporate  capacity  of  the  plaintiflb 
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was  not  regularly  proved  before  the  introduction  of  the  respondentia 
bond.  It  is  to  be  considered  that  this  was  a  trial  upon  the  merits ; 
and  by  pleading  to  the  merits,  the  defendants  necessarily  admitted 
the  capacity  of  the  plaintiffs  to  sue.  If  he  intended  to  take  the  ex- 
ception, it  should  have  been  done  by  a  plea  in  abatement,  and  his 
omission  so  to  do  was  a  waiver  of  this  objection.  But,  independ- 
ently of  this  special  ground,  the  very  agreement  in  the  case  upon 
which  the  trial  was  had  as  well  as  the  admissions  of  the  bond  given 
to  the  United  States  as  security  to  refund  the  amount,  if  judg- 
ment should  pass  against  the  plaintiffs,  was  certainly  primd  facie 
evidence  of  an  admission,  on  the  part  of  the  United  States,  of  the 
corporate  capacity  of  the  plaintifTs,  and  to  throw  the  burden  of  proof 
on  the  other  side. 

The  second  exception  was  to  the  question  put  to  Austin  L.  Sands, 
whether  he  was  agent  of  the  company. 

We  see  no  objection  to  this  question.  It  was  put  in  a  form  most 
unexceptionable  ;  and  it  was  a  matter  of  subsequent  inquiry  in  what 
manner  his  agency  was  created  ;  and  it  does  not  appear,  from  the 
nature  of  the  question,  whether  it  might  not  have  been  sufficient  to 
establish  that  he  was  an  agent,  defax:to^  to  receive  the  bond.  It  was, 
indeed,  but  an  exception  to  the  order  of  proofs  where  several  things 
are  to  be  established  to  lead  to  a  result ;  and  in  what  order 
the  inquiry  is  to  be  had,  is  *  matter  of  discretion  in  the  court  [  *  451  ] 
^tself,  and  not  of  absolute  right  in  the  party. 

The  next  exception  is  to  the  allowance  of  the  bond  to  go  to  the 
jury,  upon  proof  of  its  execution,  by  Thomson  only. 

It  was  a  joint  and  several  bond,  and  if  executed  by  Thomson 
alone,  it  might  be  material  to  the  plaintiffs'  case.  It  was  not  intro- 
duced as  general  evidence  as  to  all  the  parties  who  were  named  in  it ; 
but  only  as  to  Thomson,  and  was  connected  with  the  title  derived 
under  him.  Proof  of  the  signature  of  Thomson  was,  under  the  cat- 
cum  stances,  jmw.'^/acte  evidence  of  his  execution  of  the  instrument. 

The  4th,  6th,  6th,  and  7th  exceptions  turned  altogether  upon  the 
question,  whether  acts  and  proceedings  of  third  persons,  not  in 
privity  with  the  insurance  company,  nor  known  to  them,  were  evi- 
dence against  them  ?     Most  clearly  they  were  not. 

The  8th  exception  involves  the  point,  whether  the  plaintiffs  were 
bound  to  look  to  the  application  of  the  loan  made  by  them.  If  not, 
the  question  asked  was  properly  rejected.  And  we  are  of  opinion 
that  the  plaintiffs  had  nothing  to  do  with  the  application  of  the 
money ;  and  that,  when  received  by  Thomson,  he  had  a  right  to  dis- 
pose of  it  in  any  manner  he  pleased. 

Upon  the  whole,  the  judgment  of  the  circuit  court  is  to  be  affirmed 
with  costs. 
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Johnson,  J.  I  concur  in  the  opinion  delivered  in  this  cause,  and 
the  rather,  because  I  think  it  oyerturns  the  report  of  the  decision  in 
the  case  of  Thelluson  v.  Smith.  It  would  be  vain  to  endeavor  to 
reconcile  this  decision  with  that  which  is  imputed  to  the  case 
referred  to« 

This  was  nothing  in  its  origin  but  a  mortgage  to  the  Atlantic  In- 
surance Company ;  and  a  mortgage  of  a  mere  right,  a  metaphysical, 
transitory  thing,  over  which  the  act  of  the  party  could  not  operate 
more  immediately  or  more  forcibly  than  a  judgment  upon  land,  under 
the  laws  of  Pennsylvania. 

But  I  avail  myself  of  this  occasion,  and  I  have  long  wished  for  an 
opportunity  to  put  on  record  some  remarks  upon  the  report  of  the 
case  of  Thelluson  v.  Smith.  I  have  never  acknowledged  its  authority, 
in  my  circuit,  on  the  point  supposed  to  be  decided  by  it,  to  wit,  tiie 
precedence  of  the  debt  of  the  United  States  as  to  a  previous  judg- 
ment in  the  case  of  a  general  assignment ;  and  I  propose  now  to  show, 
what  I  think  any  one  may  see  by  a  dose  inspection  of  the  facts, 
even  as  stated  in  the  report,  to  wit,  that  the  question  there  supposed 
to  be  decided  really  never  was  raised  by  the  special  verdict.  It  is 
true  it  was  argued,  and  no  other  question,  judging  from  the 
[  '452  ]  report,  •was  argued.  But  when  the  court  came  to  inspect 
the  record,  it  must  have  seen  that  the  special  verdict  did 
not  raise  the  question  as  between  the  parties  to  that  suit.  And, 
moreover,  I  find  that  the  reporter  has  omitted  one  very  material  fact 
found  in  the  special  verdict ;  which  was,  that  the  United  States  had 
no  interest  in  the  issue,  since  their  judgment  had  been  voluntarily 
paid  off  by  the  assignees  of  Crammond,  the  bankrupt.  I  copy  the 
special  verdict  entered  from  the  original  roll,  which  I  have  inspected 
at  the  present  term. 

The  jury  found  "that  on  the  22d  of  May,  1805,  William  Cram- 
mond, of  Philadelphia,  merchant,  stood  indebted  to  the  United  States 
in  several  bonds  for  duties,  as  follows :  (describing  the  bonds,  all  of 
which  were  due  after  the  date  of  the  assignment.)  On  the  respective 
bonds  suits  were  brought,  judgments  entered,  executions  issued,  and 
a  riale  made  of  a  certain  real  estate  called  Sedgely,  the  property  of 
William  Crammond,  and  the  proceeds  thence  arising  came  to  the 
hands  of  the  defendant^  John  Smith,  marshal  of  Pennsylvania  dis- 
trict, from  whom  it  is  claimed  by  the  plaintiffs  (who  are)  creditora 
of  the  said  William  Crammond,  on  the  following  grounds :  A  suit 
was  instituted  by  the  plaintiffs,  in  the  circuit  court  of  the  United 
States  for  the  district  of  Pennsylvania,  against  the  said  William 
Crammond,  as  of  October  sessions,  1802,  and  a  judgment  in  the  said 
eui^,  in  favor  of  the  plaintiffs  and  against  the  said  Crammond,  wa^ 
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obtained,  for  $32,253,  on  the  20th  of  May,  1805.  On  the  22d  of  May, 
1805,  the  said  William  Crammond  was  insolvent,  and  had  not  suffi- 
cient property  to  pay  all  his  debts.  Bnt  his  insolvency  was  not  a 
matter  of  general  notoriety.  On  the  22d  day  of  the  said  month,  the 
said  William  Crammond  executed  a  general  assignment  of  his  estate 
and  effects,  bearing  date  the  same  day  and  year,  and  delivered  it  to 
the  assignees  therein  named  {prout  assignment) ;  being  on  the  said 
22d  of  May  unable  to  satisfy  all  his  debts.  The  moneys  in  the 
hands  of  the  defendants  are  claimed  by  the  assignees  under  the  said 
assignment,  who  have  satisfied  the  United  States  the  amount  of  the 
debts  due  the  United  States.  If  upon  the  whole  matter,"  &c.,  in  the 
usual  alternative  form  of  a  special  verdict 

Judgment  below  was  rendered  for  defendant,  and  it  is  impos- 
sible it  could  have  been  otherwise ;  but  not,  as  I  conceive,  upon  the 
ground  stated,  since  it  is  one  which  the  verdict  does  not  raise.  It  is 
true,  the  question  was  argued,  but  adjudications  are  not  to  have 
their  effect  from  the  questions  argued,  and  the  views  taken  by  coun- 
sel in  their  points  or  briefs.  There  is  a  sensible  rule  laid  down  on 
this  subject,  in  a  book  of  grave  authority,  and  the  truth  of  which 
this  court  has  had  occasion  to  verify  not  unfrequently ;  the  purport 
of  which  is  that  counsel  ought  not  to  "  move  any  thing  in 
arrest  of  judgment,  •except  the  roll  wherein  the  judgment  [  ^453  ] 
is  entered,  or  the  postea  be  in  court ;  22  Cas.  B.  B. ;  and  the 
reason  assigned  is,  that  the  court  may  be  satisfied  that  the  matter 
moved  in  arrest  of  judgment  is  truly  recited  firom  the  record ;  for  the 
court  will  not  rely  upon  the  allegation  of  counsel  at  the  bar." 

It  often  happens,  after  the  most  protracted  discussions,  that  the 
court  differ  from  counsel  in  their  views  of  the  questions  actually 
raised  on  the  record,  and  on  grounds  which  have  not  been  argued. 

In  the  case  of  Thelluson  r.  Smith,  I  hold  it  to  be  incontrovertible 
that  the  question  of  priority  could  not  have  been  adjudicated  upon, 
on  the  verdict,  as  set  out  in  the  record. 

The  special  verdict  does  not  give  the  date  of  the  levy  and  sale  by 
the  marshal,  under  the  judgment  by  the  United  States ;  but  as  all 
Crammond's  bonds  to  the  United  States  fell  due  after,  the  date  of 
the  assignment,  it  follows  that  the  judgment,  and  necessarily  all  pro- 
ceedings under  it,  were  subsequent  to  the  execution  of  that  deed. 
The  land  levied  on,  therefore,  had  passed  out  of  Crammond  before 
the  judgment  of  the  United  States  was  obtained,  and  of  conse- 
quence the  levy  and  sale  under  their  execution  was  a  mere  nullity. 
Could  this  furnish  the  ground  of  an  action  for  money  had  and 
received  by  the  Thellusons,  in  right  of  a  judgment  prior  to  the 
consignment,  against  Smith  the  marshal  ?     It  obviously  could  not 
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For,  as  against  the  Thellusons'  rights,  whatever  they  were,  nothing 
had  passed.  The  purchaser  of  the  lands  at  marshal's  sale,  who  had 
received  nothing  for  the  money,  might  have  brought  such  an  action 
against  the  marshal;  and  the  assignees  might  have  sued  for  and 
recovered  the  land ;  in  which  case  it  would  have  been  held  by  them, 
as  before,  subject  to  Thelluson's  judgment  But  as  between  Thel- 
Inson  and  the  marshal  there  was  no  privity  of  action.  And  thb  was 
the  true  ground  for  rendering  the  judgment  of  this  court  in  the  suit 
against  the  marshal. 

It  is  true  the  special  verdict  introduces  the  assignees  into  tiie 
cause  as  claiming  the  money  raised  by  the  marshal,  on  the  suppo- 
sition that,  after  satisfying  the  United  States,  they  succeeded  to  the 
priority  of  the  United  States.  But  suppose  this  recovery  had  been 
had  against  Smith,  what  was  there  to  prevent  the  assignees  from 
going  on  at  law  to  recover  the  land  of  the  vendee  ?  They  were  no 
parties  to  the  record,  and  there  is  nothing  in  the  pleadings  or  the  ver- 
dict to  show  that  they  had  intervened,  or  had  a  right  to  intervene  in 
the  name  of  the  United  States.  They  could  not  maintain  a  right  to 
succeed  to  the  United  States,  under  the  provisions  of  the  65th  sec- 
tion of  the  act  of  1799,  vol.  3,  p.  197 ;  because  that  right  is  extended 
only  to  sureties  upon  the  bond.  If  they  had  acquired  any  right,  as 
against  the  Thellusons,  it  was  a  mere  general  equity,  which 
[  •  454  ]  •  could  only  have  been  asserted  in  a  court  of  equity.  At 
law,  in  this  indirect  mode,  it  could  not  have  been  asserted, 
if  it  could  have  availed  them  at  all. 

I,  at  least,  would  have  it  understood  that  I  concurred  in  the  judg- 
ment in  the  case  of  Thelluson  v.  Smith,  on  no  other  ground  than  the 
want  of  privity  between  the  parties.  Nor  can  I  acknowledge  it  as 
authority  to  any  other  point ;  since  the  United  States  were  satisfied, 
and  the  assignees  could  not  be  regarded  in  any  view,  at  law,  as 
succeeding  to  the  priority  of  the  United  States,  if  the  United  States 
had  priority ;  and  since  that  priority  could  not  come  in  question  in  a 
case  in  which  the  sale  of  the  land  was  a  mere  nullity,  as  is  distinctly 
affirmed  in  the  present  decision,  because  the  assignment  divested  all 
the  interest  ff  the  insolvent,  so  as  to  place  it  beyond  the  action  of 
the  fieri  facias^  issuing  on  the  judgment  of  the  United  States. 

Judgfnent  affirmed^  toUh  costs. 

4  p.  147,  891,  460;  6  P.  26S;  8  P.  S71 ;  10  P.  596 ;  12  P.  102;  1  H.  311  ;  7  H.  760;  8  B. 

384 ;  14  H.  605. 
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The    President,  Directors,  and  Company  of  the  Bane  of  Co- 
lumbia t;.  Peter  Hagner. 

1  P.  455. 

The  contracts  of  vendor  and  vendee  are  constraed  to  be  dependent,  anieu  a  contrary  inten- 
tion plainly  appears. 

To  sustain  an  action  at  law  against  the  vendee  for  not  accepting  the  property,  the  vendor 
must  aver  and  prove  his  readiness  and  offer  to  perform,  on  the  day  fixed  by  the  contract 
for  performance. 

Though  tlie  vendee  took  possession,  if  the  vendor  does  not  offer  to  perform  on  the  day,  the 
vendee  may  relinquish  the  possession,  and  treat  the  contract  as  rescinded. 

The  case  is  stated  in  the  opinion  of  the  court 

Key  J  for  the  plaintii&. 

JaneSy  contra. 

•  Thompson,  J.,  delivered  the  opinion  of  the  court  [  *  461  ] 

This  case  comes  up  firoiQ  the  circuit  court  of  the  District 
of  Columbia,  upon  a  writ  of  error.     It  was  an  action  against  the  de- 
fendant, Hagner,  on  a  special  agreement  to  purchase  of  the 
plaintiffs  two  lots  of  ground  in  the  city  of  *  Washington.  [  *  462  ] 
The  court  below,  on  the  prayer  of  the  defendant,  instructed 
the  jury  that,  upon  the  evidence  given  on  the  part  of  the  plaintifisi 
though  found  by  them  to  be  true,  would  not  entitle  the  plaintiffs  to 
recover  in  this  action  the  purchase-money  for  the  lots  mentioned  in 
the  declaration.     Under  which  instruction  a  verdict  was  found,  and 
judgment  rendered  for  the  defendant ;  to  reverse  which  the  present 
writ  of  error  has  been  brought 

The  special  agreement  as  stated  in  the  declaration  is,  substan- 
tially, that  on  the  25th  of  April,  1818,  it  was  agreed  between  the 
plaintiffs  and  defendant,  that  the  plaintiff  should  sell  to  defendant 
lots  No.  1  and  2,  in  square  141,  in  the  city  of  Washington,  the 
property  of  the  plaintiffs,  at  and  for  the  price  of  twenty-five  cents 
for  each  and  every  square  foot  contained  in  said  lots ;  and  that  de- 
fendant agreed  to  purchase  the  lots  at  that  price,  and  te  pay  for  the 
same  when  thereunto  required  by  the  plaintiffs;  settmg  out  the  quan- 
tity of  land  and  amount  of  the  purchase-money  with  an  averment, 
that  the  plaintiffs  had  full  power  and  authority  to  make  the  sale,  and 
Ihat  they  then  were  and  ever  since  have  been  fully  competent  and 
able  to  make  and  deliver  a  good  and  sufficient  deed  conveying  to  the 
defendant  a  good  title  in  fee,  to  said  lots.  And  that  afterwards,  on 
or  about  the  8th  day  of  May,  1821,  the  defendant  declared  and  gave 
notice  to  the  plaintiff  that  he  considered  the  agreement  and  sale 
VOL.  VII.  56 
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void,  and  would  not  comply  with  the  same,  and  discharged  the  plain- 
tif6  from  making  or  causing  to  be  made  any  deed  of  conveyance ; 
and  the  plaintiffs  further  aver,  that  afterwards,  on  the  28th  of  Sep- 
tember, in  the  year  1821,  they  being  willing  and  able  to  make  a  con- 
veyance of  a  good  title  to  said  lots,  offered  so  to  do,  and  requested 
the  defendant  to  pay  the  purchase-money,  according  to  the  terms  of 
the  agreement,  which  he  refused  to  do.  The  first  inquiry  that  natu- 
rally arises  is,  whether  any  contract  was,  in  point  of  fact,  concluded 
between  the  parties.  It  has  been  objected  that  it  does  not  appear 
that  General  Mason,  through  whom,  in  behalf  of  the  bank,  the  nego- 
tiation was  carried  on,  had  any  authority  for  that  purpose.  There  is 
certainly  great  plausibility  in  this  objection.  There  is  no  evidence 
expressly  showing  such  authority.  But  this  perhaps  ought  to  be  con- 
sidered as  having  been  waived  by  the  defendant ;  as  that  part  of  the 
correspondence,  from  which  the  contract  is  supposed  to  be  collected, 
was  carried  on  with  him  in  his  official  character  of  president  of  the 
bank.  And  the  defendant,  at  no  time,  puts  his  objection  to  carrying 
the  contract,  if  any  was  made,  into  execution,  upon  the  want  of 
authority  in  Mason  to  make  it. 

The  contract  is  alleged  in  the  declaration  to  have  been  made  on 

the  25th  of  April,  1818,  and  the  letter  of  Mason,  of  that 

[  •  463  ]  •  date,  and  signed  by  him  as  president  of  the  bank,  has 

been  considered  as  closing  the  contract.     This  letter  is  as 

follows :  — 

"  I  have  this  day  sold  to  Peter  Hagner,  of  Washington  City,  lots 
No.  1  and  2,  in  square  141,  in  Washington  City,  and  belonging  to  the 
Bank  of  Columbia,  at  twenty-five  cents  per  square  foot ;  payable  at 
such  periods  as  the  bank  may  approve." 

The  time  of  payment  being  left  to  the  option  of  the  bank,  it  is 
said  that  in  judgment  of  law  the  purchase-money  was  payable  on 
demand ;  and  this  is  no  doubt  true,  if  the  bank  had  then  closed  the 
negotiation,  and  apprised  the  defendant  that  such  was  their  deter- 
mination as  to  the  payment  of  the  purchase-money.  But  this  was 
not  done;  and  the  terms  of  the  letter  look  to  and  necessarily 
imply  some  further  negotiation.  The  payment  was  to  be  at  such 
periods  as  the  bank  may  approve.  It  was,  therefore,  clearly  under- 
stood to  be  payable  by  instalments ;  and  the  periods  to  be  approved 
by  the  bank,  which  would  seem  to  leave  the  subject  open  to  proposi- 
tions to  be  made  on  the  part  of  Hagner  and  submitted  to  the  bank 
to  be  approved.  And  that  such  was  the  understanding  of  the  parties 
Is  evident  from  the  letter  written  by  the  defendant  two  days  aftftr, 
April  27, 1818,  to  the  president  of  the  bank  as  follows  :  — 

**  It  would  be  desirable  to  me  to  have  the  payments  to  make  for 
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the  lots  No.  1  and  2,  iq  square  141,  purchased  of  you  by  me|  on  Satur^ 
day,  at  twenty-five  cents  per  square  foot,  in  proportions  and  at  periods 
to  be  met  by  my  income.  I  accordingly  propose  that  the  whole 
amount  of  the  purchase-money  be  divided  into  six  quarterly  pay- 
ments, the  first  to  be  on  the  first  of  October  next  If  this  be  approved 
by  the  bank,  I  will  give  my  notes,  and  I  presume  the  bank  wiU  have  no 
objections  to  give  me  a  deed.  If,  however,  it  be  preferred,  I  will  bind 
myself  to  pay  the  money  at  the  times  stated  above,  and  receive  a  bond 
of  conveyance,  conditional  to  give  a  full  title  when  the  money  is  paid. 
Do  me  the  favor  to  send  me  in  return  a  memorandum  of  our  agree- 
ment on  Saturday."  Upon  this  letter  was  written  in  pencil,  by 
General  Mason,  "  accept,  interest  on  each  note  as  it  becomes  due." 

Whatever,  therefore,  might  have  been  the  right  of  the  bank  to 
have  closed  the  contract  in  the  terms  of  the  letter  of  the  25th  of 
April,  it  was  certainly  waived  by  an  acceptance  of  the  modification 
contained  in  the  letter  of  the  27th  of  April.  Nor  would  any  con- 
tract seem  to  be  closed  by  this  letter.  It  contained  two  distinct 
propositions  by  the  defendant ;  the  one  to  give  his  notes  for  the  pur- 
chase-money, payable  in  six  quarterly  payments,  the  first  to 
be  made  on  the  1st  of  October  then  next,  and  •take  a  deed  [  *  464  J 
from  the  bank ;  the  other  to  bind  himself  to  pay  the  money 
at  the  times  stated,  and  take  a  bond  for  a  deed  to  be  given  when  the 
whole  purchase-money  was  paid.  This  necessarily  required  some 
further  answer  from  the  plaintiffs,  not  only  to  signify  their  election 
between  the  propositions,  but  to  do  some  further  act  in  confirmation 
of  such  election ;  either  to  give  the  deed  or  a  bond  for  the  deed. 
The  note  in  pencil,  made  by  the  president  of  the  bank  upon  the  letter, 
could  not  fairly  be  understood  as  implying  any  thing  more  than  an 
acceptance  of  the  proposition  to  pay  by  instalments,  and  settiing  the 
terms  of  the  contract  to  be  concluded  between  the  parties,  upon  the 
bank's  electing  which  proposition  to  accept  as  to  the  mode  of  con- 
cluding the  contract  But  the  contract  could  not  be  said  to  be 
consummated  until  such  election  was  made  and  the  writings  exe- 
cuted. 

Here  the  matter  rested  for  nearly  three  years,  without  any  thing 
being  done  on  the  part  of  the  bank  to  close  the  contract,  or  to  inti- 
mate that  they  considered  any  contract  in  force  in  relation  to  the 
purchase ;  and  that  not  until  after  the  defendant  had  given  then) 
formal  notice  that  he  considered  the  agreement  void  and  at  an  end. 

And  he  certainly  had  very  good  reason  to  think  the  bank  so  con- 
sidered it;  or  that  no  agreement  had  in  fact  ever  been  concluded.  For 
the  defendant,  by  his  letter  of  the  7th  of  October,  1818,  gave  the  plain- 
tif&  notice  that  he  was  prepared  to  pay  the  first  instalment,  which 
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according  to  his  proposition  fell  due  on  the  first  of  that  month ;  and 
requesting  of  them  a  bond  for  a  deed,  to  which  no  answer  appears 
to  be  given,  nor  any  one  of  the  instruments  paid  or  demanded; 
although  the  whole  purchase-money  became  payable  by  the  1st  of 
January,  1820,  according  to  the  proposed  terms  of  the  contract 

Upon  this  view  of  the  case,  it  is  at  least  very  doubtful  whether 
any  contract  was  concluded  between  the  parties ;  and  if  the  cause 
turned  upon  this  point  alone,  the  judgment  of  the  court  below  would 
be  affirmed  by  a  division  of  opinion  in  this  court  But  as  there  are 
other  questions  in  the  cause  the  determination  of  which  leads  to  the 
same  result,  and  upon  which  no  difference  of  opinion  exists,  it  has 
been  thought  proper  to  notice  them. 

Admitting,  then,  that  a  contract  was  entered  into  between  the 
parties,  the  inquiry  arises  whether  the  plaintifis  have  shown  such  a 
performance  on  their  part  as  will  entitle  them  in  a  court  of  law  to 
sustain  an  action  for  the  recovery  of  the  purchase-money. 

In  contracts  of  this  description,  the  undertakings  of  the  respective 
parties  are  always  considered  dependent,  unless  a  contrary 
[  •  465  ]  •intention  clearly  appears.  A  different  construction  would 
in  many  cases  lead  to  the  greatest  injustice,  and  a  pur- 
chaser might  have  payment  of  the  consideration  money  enforced 
upon  him,  and  yet  be  disabled  from  procuring  the  property  for  which 
he  paid  it 

Although  many  nice  distinctions  are  to  be  found  in  the  books 
upon  the  question  whether  the  covenants  or  promises  of  the  respec- 
tive parties  to  the  contract  are  to  be  considered  independent  or  de- 
pendent ;  yet  it  is  evident  the  inclination  of  courts  has  strongly 
favored  the  latter  construction,  as  being  obviously  the  most  just  The 
seller  ought  not  to  be  compelled  to  part  with  his  property  without 
receiving  the  consideration;  nor  the  purchaser  to  part  with  his  money 
without  an  equivalent  in  return.  Hence,  in  such  cases,  if  either  a 
vendor  oi;  a  vendee  wish  to  compel  the  other  to  fulfil  his  contract,  he 
must  make  his  part  of  the  agreement  precedent,  and  cannot  proceed 
against  the  other  without  an  actual  performance  of  the  agreement 
Oil  his  part,  or  a  tender  and  refusal.  And  an  averment  to  that  effect  19 
always  made  in  the  declaration,  upon  contracts  containing  dependent 
tmdertakings,  and  that  averment  must  be  supported  by  proof.  And 
that  the  one  now  before  the  court  must  be  considered  a  contract  of 
this  description  cannot  admit  of  a  doubt. 

The  plaintiffs,  however,  aver  that  they  were  willing  and  able  to 
make  a  conveyance  of  a  good  title,  and  offered  so  to  do  on  the  28tb 
day  of  September,  1821 ;  but  this  was  only  the  day  before  the  suit 
was  commenced,  and  nearly  two  years  after  the  time  fixed  for  per- 


JANUARY   TERM,   1828.  665 


Bank  of  Colambia  v.  Hagner.    1  P. 


formance ;  and  they  set  up  as  an  excuse  for  the  delay  in  making  the 
tender  of  a  deed,  the  notice  received  from  the  defendant  on  the  8th 
of  May,  1821,  that  he  considered  the  agreement  void  and  refused  to 
carry  it  into  effect. 

The  time  fixed  for  performance,  is,  at  law,  deemed  of  the  essence  of 
the  contract  And  if  the  seller  is  not  ready  and  able  to  perform  his 
part  of  the  agreement  on  that  day,  the  purchaser  may  elect  to  consider 
the  contract  at  an  end.  In  Sugden's  Law  of  Vendors,  275,  it  is  said : 
"  The  general  opinion  has  always  been  that  the  day  fixed  was  imper- 
ative on  the  parties  at  law.  This  was  so  laid  down  by  Lord  Kenyon, 
and  has  never  been  doubted  in  practice.  The  contrary  rule  would 
lead  to  endless  difficulties  if  in  every  case  it  must  be  referred  to  a 
jury  to  consider  whether  the  act  was  done  within  a  reasonable  time; 
and  the  precise  contract  of  the  parties  would  be  avoided  in  order  to 
introduce  an  uncertain  rule  which  would  lead  to  endless  litigation. 
But  equity,  which  from  its  peculiar  jurisdiction  is  enabled  to  examine 
into  the  cause  of  delay  in  completing  a  purchase,  and  to  ascer- 
tain how  far  the  day  named  was  deemed  material  by  the 
parties,  will  in  certain  cases  carry  the  •agreement  into  exe-  [  *  466  ] 
cution,  although  the  time  appointed  has  elapsed."  But  he 
justly  adds,  perhaps  there  is  cause  to  regret  that  ever  equity  assumed 
this  power  of  dispensing  with  the  literal  performance  of  contracts  in 
cases  like  those. 

It  was  urged  at  the  bar,  that  the  rule  on  this  subject  was  the 
same  at  law  and  in  equity,  and  the  case  of  Thomson  v.  Miles,  1 
Esp.  Ca.  184,  was  referred  to  in  support  of  this  proposition.  And  it 
is  true  that  some  of  the  remarks  which  fell  from  Lord  Kenyon,  on 
the  trial  of  that  cause,  would  seem  to  countenance  such  an  opin- 
ion. For  he  permitted  the  seller  to  prove  he  had  a  good  title, 
although  the  power  of  making  that  title  was  attained  after  the 
action  was  brought. 

This  was  certainly  going  great  lengths  for  a  court  of  law%  But  it 
ought  to  be  observed  that  in  that  case  no  time  appears  to  have  been 
fixed  for  completing  the  contract;  and  an  application  for  the  title 
had  not  been  made  by  the  purchaser,  previous  to  the  action  brought 
by  the  vendor  for  breach  of  the  contract,  which  it  seems  was  consid- 
ered necessary  in  that  case.  But,  that  Lord  Kenyon  did  not  mean 
to  be  imderstood  as  holding  that  the  evidence  would  have  been 
admissible  to  sustain  the  action,  if  there  had  been  a  time  fixed  for 
the  performance  of  the  contract,  is  very  evident  from  his  doctrine  in 
numerous  other  cases  before  him.  Thus  in  the  case  of  Berry  v. 
Young,  2  Esp.  Ca.  641,  he  says  a  seller  of  an  estate  ought  to  be 
prepared  to  produce  his  title-deeds  at  the  particular  day.     That  a 

56* 


666         SUPREME   COURT   OF  THE   UNITED   STAT::S. 


Bank  of  Colambta  v,  Hognor.    1  P. 


court  of  equity  will,  under  particular  circumstances,  enlarge  the 
time.  And  in  the  case  of  Cornish  v.  Rowley,  1  Wheaton's  Selwyn, 
137,  the  action  was  for  money  had  and  received,  to  recover  back 
money  paid  as  a  deposit  on  an  agreement  for  the  purchase  of  an 
estate,  the  defendant  having  failed  to  make  out  a  good  title,  on  the 
day  when  the  purchase  was  to  be  completed ;  the  counsel  for  the 
defendant  said  they  were  ready  to  make  out  a  good  title,  to  which 
Lord  Kenyon  replied :  "  As  to  the  sentiments  I  have  long  enter- 
tained relative  to  the  purchase  of  real  estate,  I  find  no  reason  for 
receding  from  them ;  they  have  been  confirmed  by  conversing  with 
those  whose  authority  is  much  greater  than  mine.  Thfe  vendor  must 
be  prepared  to  make  out  a  good  title  on  the  day  when  the  title  is  to 
become  completed."  On  which  the  counsel  for  the  defendant  asked: 
"  Do  I  understand  your  lordship  to  say  that  though  the  defendant 
can  now  make  out  a  good  title,  yet,  as  that  title  did  not  form  a  part 
of  the  abstract,  the  plaintiff  may  avail  himself  of  that  circum- 
stance ?  "  To  which  Lord  Kenyon  answered :  "  He  certainly  may, 
and  avoid  the  contract"  And  he  directed  the  jury  to  find  a  verdict 
for  the  plaintiff  for  the  deposit  money. 

In  the  case  of  Davis  v.  Hone,  2  Sch.  &  Lef.  347,  Lord  Redesdale 
said  a  court  of  equity  frequently  decrees  specific  perform- 
[  •  467  ]  ance,  *  when  the  action  at  law  has  been  lost  by  the  default 
of  the  very  party  seeking  the  specific  performance.  To  sus- 
tain an  action  at  law,  performance  must  be  averred,  according  to  the 
very  terms  of  the  contract.  And  again,  in  the  case  of  Lennon  v. 
Napper,  2  Sch.  &  Lef.  684,  he  reiterates  the  same  doctrine,  that 
courts  of  equity  in  all  cases  of  contracts  for  lands,  have  been  in  the 
habit  of  relieving,  where  the  party  from  his  own  neglect,  had  suf- 
fered a  lapse  of  time,  and  from  that  and  other  circumstances,  could 
not  sustain  an  action  to  recover  damages  at  law ;  for,  at  law,  the 
party  plaintiff  must  have  strictly  performed  his  part  of  the  contract 
And  in  the  case  of  Wilde  v.  Fort  and  others,  4  Taunt.  334,  the  rale 
is  recognized  that  if  the  vendor  of  an  estate  at  auction  does  not 
show  a  clear  title  by  the  day  specified,  the  purchaser  may  recover 
back  his  deposit,  and  rescind  the  contract,  without  waiting  to  see 
whether  the  vendor  may  ultimately  be  able  to  establish  a  good  title 
or  not     A  purchaser  is  not  bound  to  accept  a  doubtful  title. 

From  these  authorities  it  may  be  laid  down  as  a  settled  rule  that 
at  law,  to  entitle  the  vendor  to  recover  the  purchase-money,  he  must 
aver  in  his  declaration  a  performance  of  the  contract  on  his  part,  or 
an  offer  to  perform  at  the  day  specified  for  the  performance.  And 
this  averment  must  be  sustained'  by  proofs,  unless  the  tender  has 
been  waived  by  the  purchaser. 
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The  time  fixed  for  the  performance  of  the  contract  in  tliis  case 
must  be  understood  to  have  been  the  1st  of  January,  1820.  The 
payment  of  the  consideration  money  was  to  have  been  completed 
on  that  day,  and  no  part  of  it  having  been  paid,  the  defendant  had 
a  right  to  abandon  his  contract,  unless  the  plaintiffs  were  then  ready 
and  offered  to  perform  on  their  part,  of  which  there  was  no  evidence 
whatever  offered  upon  the  trial.  They  have  attempted,  however,  to 
show  that  a  tender  of  a  deed  was  rendered  unnecessary,  by  reason 
of  the  letter  of  the  defendant  of  the  8th  of  May,  1821,  in  which  he 
gave  notice  of  rescinding  the  contract  But  tMs  letter  can  have  no 
such  effect  It  was  written  sixteen  months  after  the  time  fixed  for 
the  delivery  of  the  deed,  and  when  the  defendant  had  a  right  to 
rescind  the  contract  If  before  the  period  had  arrived  when  the 
deed  was  to  be  delivered,  the  defendant  had  declared  he  would  not 
receive  it,  and  that  he  intended  to  abandon  the  contract,  it  might 
have  dispensed  with  the  necessity  of  a  tender,  as  the  conduct  of  the 
defendant  might  in  such  case  have  prevented  the  act  fi-om  being 
done ;  and  he  who  prevents  a  thing  from  being  done,  shall  never 
be  permitted  to  avail  himself  of  the  non-performance  which  he  him- 
self had  occasioned.  But  that  rule  can  never  apply,  except 
in  cases  where  the  act  which  *  is  construed  into  a  waiver,  [  *  468  ] 
occurs  previous  to  the  time  fixed  for  performance. 

The  possession  taken  of  the  lots  by  the  defendant  could,  at  most, 
only  be  considered  a  circumstance  from  which  to  infer  that  he  con- 
sidered the  contract  closed,  but  could  not  deprive  him  of  the  right 
of  relinquishing  it,  and  restoring  the  possession,  if  the  plaintiffs  were 
unable  to  make  a  title  to  him,  or  neglected  to  do  it  The  possession 
was  taken,  doubtiess,  under  a  belief  that  the  contract  would  be  per- 
formed by  the  plaintiffs,  and  a  full  titie  conveyed  to  him;  but  if 
the  contract  was  unexecuted,  the  defendant  had  a  right  to  disaffinn 
it,  and  restore  the  possession ;  and  would  have  sustained  an  action 
to  recover  back  the  purchase-money,  had  it  been  paid.  Bug.  on 
Vend.  173, 183,  and  cases  there  cited. 

The  plaintiffs  have  therefore  clearly  failed  to  show  such  a  perform- 
ance on  their  part,  as  to  entitle  them,  in  a  court  of  law,  to  cstll  upon 
the  defendant  for  payment  of  the  purchase-money. 

But  admitting  that  no  objection  in  point  of  time  lay  to  the  tender 
of  the  deeds,  the  day  before  the  commencement  of  the  present 
action ;  no  titie  was  thereby  conveyed  to  the  defendant,  or  at  all 
events  not  such  a  one  as  he  would  at  any  time  have  been  bound  to 
accept  It  was  a  titie  derived  firom  John  Templeman,  under  the 
deed  of  the  31st  of  March,  1809.  Whereas  Templeman  had  pre- 
viously conveyed  the  same  lots  to  the  plaintiffs,  by  his  deed  of  7th 
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of  March,  1807,  in  trust,  with  authority  to  sell  the  same  for  the  pay- 
ment of  a  debt  due  to  the  bank,  and  to  pay  over  to  him  the  surplus, 
if  any  there  should  be.  The  legal  title  to  these  lots  is  therefore  still 
in  the  bank,  and  may  be  subject  to  the  trust  declared  in  the  deed, 
from  any  thing  that  appeared  upon  the  triaL  And  to  allow  the  bank 
to  recover  the  purchase-money,  and  turn  the  defendant  over  to  a 
court  of  chancery  to  obtain  a  title,  would  be  going  further  than  any 
known  principles  in  courts  of  law  will  warrant;  no  act  whatever 
having  been  done  by  the  plaintiffs,  to  transfer  to  the  defendant  the 
title  vested  in  them  under  the  deed  of  1807. 

To  substantiate  the  present  action  under  such  circumstances, 
would  be  compelling  the  defendant  to  take  a  lawsuit,  instead  of 
the  land  for  which  he  contracted.       Judgment  affirmed^  with  costs. 


Doe  on  the  demise  of  John  A,  Elmore,  Plaintiff  in  Error,  v,  Wil- 
liam A.  Grymes  and  John  J.  Beatie,  Defendants  in  Error. 

1  P.  469. 

A  circuit  court  of  the  United  States  has  not  power  to  order  a  peremptorj  nonsuit  a^nst 
the  will  of  the  plaintiff.    He  has  a  right  to  have  his  case  submitted  to  a  jurj. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Georgia,  in  an  action  of  ejectment 

After  the  plaintiff's  evidence  was  closed,  the  defendants  moved  for 
a  nonsuit,  which  was  ordered  by  the  court  against  the  will  of  the 
plaintiff 

Wilde  and  M^Duffie^  for  the  plaintiff 

Berrienj  contra. 

[  *  471  ]      •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

The  court  has  had  this  case  under  its  consideration,  and 
is  of  opinion  that  the  circuit  court  had  no  authority  to  order  a  pe^ 

remptory  nonsuit,  against  the  will  of  the  plaintiff.  He  had 
[  •  472  ]  *  a  right  by  law  to  a  trial  by  a  jury,  and  to  have  had  the 

case  submitted  to  them.  He  might  agree  to  a  nonsuit ;  but 
if  he  did  not  so  choose,  the  court  could  not  compel  him  to  submit  to 
it  But  the  state  of  the  record  does  not  enable  this  court  to  render  a 
final  judgment,  because  the  record  is  defective  in  not  showing  a  judg- 
ment of  nonsuit  entered  in  the  circuit  court  Although  the  bill  of 
exceptions  states  that  fact,  yet  the  record  does  not  contain  the  judg- 
ment itself. 


JANUARY  TEEM,   1828.  669 

Elmore  v.  Grjmes.    1  P. 


The  plaintiff  may,  therefore,  apply  for  a  certiorari  to  bring  up  a 
perfect  record,  or  dismiss  the  present  writ  of  error  and  proceed  anewy 
as  his  counsel  may  think  best  for  the  interest  of  their  client 

Johnson,  J.,  dissentietUe. 

The  only  question  of  any  importance  in  this  cause  is,  whether  a 
circuit  court  can,  in  any  case,  order  a  plaintiff  to  be  nonsuited.  I 
ordered  the  plaintiff  below  to  be  nonsuited  because  the  evidence  was 
so  inadequate  to  maintain  his  suit ;  but  had  the  jury  found  for  him,  ' 
I  should  have  set  aside  the  verdict,  and  ordered  a  new  trial.  The 
practice  of  the  court  from  which  this  cause  comes  up  is  this :  when 
the  plaintiff  has  closed  his  evidence,  the  defendant  is  at  liberty  to 
move  for  a  nonsuit,  or  proceed  with  his  testimony.  If  he  introduces 
evidence  it  is  too  Igte  to  move  for  a  nonsuit ;  and  the  question  always 
to  be  examined  is,  whether  upon  the  evidence  introduced  by  the 
plaintiff,  admitting  it  to  be  true,  the  jury  can  find  a  verdict  for  him. 
So  that  it  is  in  fact  a  substitute  for  a  deimirrer  to  evidence,  or  for  a 
motion  for  instruction,  that  the  plaintiff  cannot  recover  upon  the  case 
made  out  by  him  in  evidence* 

There  are  several  reasons  why  I  must  maintain  that  the  courts  of 
the  sixth  circuit  have  a  right  to  exercise  the  power  to  order  a  nonsuit 
even  against  the  will  of  the  plaintiff,  and  why  it  would  be  wise,  in 
all  our  circuits,  to  introduce  the  same  practice. 

It  happens  unfortunately  for  the  defendant  in  error  here,  that  a  ma- 
jority of  the  judges  of  this  court  have  pursued  a  different  practice  in 
their  circuits ;  but  this,  I  must  insist,  is  no  sufficient  reason  for  sub- 
verting, otherwise  than  by  rule,  the  practice  of  other  States  in  which 
this  right  has  been  recognized  in  the  administration  of  justice,  coevally 
v^th  the  existence  of  their  courts.  Such  has  been  the  case  in  the 
States  of  which  the  sixth  circuit  consists,  and  the  acts  of  1789,^  and 
1792,^  have  adopted  into  the  courts  of  the  United  States,  of  the  re- 
spective circuits,  not  only  the  forms  of  process,  but  the  «  modes  of 
proceeding"  in  suits  known  to  the  States  respectively.  That  this 
comes  under  the  denomination  of  a  mode  of  proceeding,  or,  in  other 
words,  an  established  practice  of  the  State  composing  the  sixth  cir- 
cuit, appears  to  me  incontrovertible. 

•  By  what  right,  then,  can  this  court  reverse  a  judgment  [  *  473  ] 
of  that  circuit,  founded  in  a  practice  thus  sanctioned  by 
law  ?  It  does  seem  to  me  that  the  defendant  below  has  a  right  in 
this  judgment,  vested  by  express  statute  law,  and  ought  not  to  be  put 
to  the  expense  of  this  reversal  For  what  purpose  is  power  given  to 
this  court  to  alter  the  practice  of  the  circuits  by  such  regulations  as 

1 1  Stats,  at  Large,  98.       .  '  lb.  275. 
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they  may  deem  expedient,  if  such  practice  is  not  to  be  held  legal  un- 
til altered  by  a  rule  of  this  court  ? 

This  court  surely  does  not  mean  to  decide  that  such  was  not  the 
received  practice  of  that  circuit ;  this  would  be  a  decision  in  the  teeth 
of  positive  fact ;  and  if  the  purport  of  the  decision  be  that  it  is  an 
illegal  practice,  the  immemorial  practice  itself,  and  the  Process  Acts 
of  the  United  States,  furnish  an  express  negative  to  such  a  decision. 

The  idea  seems  to  be  that  it  is  a  practice  inconsistent  with  the 
relation  in  which  our  circuit  courts  stand  to  this  court ;  that  oars  is 
not  a  Nisi  Prius  system,  or  something  to  that  effect.  What  then  ? 
This  court  can  alter  the  practice  by  a  rule,  but  to  overturn  a  judg- 
ment that  has  already  been  rendered  under  such  a  practice,  I  most 
respectfully  contend  approaches  very  near  to  ex  post  facto  legislation, 
not  adjudication,  the  province  of  which  is  to  ope{ate  only  upon  ex- 
isting laws.  But  it  is  not  a  practice  appropriate  exclusively  to  a 
Nisi  Prius  system,  as  is  proved  by  this,  that  writs  of  error  are  sued 
out  continually  in  England  upon  judgments  on  nonsuits,  (see  the 
cases  cited  in  1  Archb.  Practice,  229-30,)  and,  though  it  had  been, 
the  States  were  at  liberty  to  adopt  it  into  their  practice,  although  the 
Nisi  Privs  system  be  unknown  to  them.  That  they  had  adopted  it 
is  conclusive  against  this  assumed  incompatibility.  And  in  practice 
it  subserves  the  purposes  of  justice  under  our  system  as  effectually  as 
a  bill  of  exceptions  or  a  demurrer  to  evidence,  and  in  several  respects 
much  better.  It  saves  the  practitioner  from  the  weight  of  responsi- 
bility, which  often  results  from  being  compelled  to  elect  between  a 
voluntary  nonsuit,  and  a  demurrer  to  evidence,  or  a  bill  of  exceptions, 
which  may  terminate  fatally  to  his  client,  and  it  not  unfrequently 
saves  his  client  from  the  fatal  effects  of  negligence  and  misapprehen- 
sion, either  of  himself  or  his  attorney,  or  from  surprise. 

In  point  of  convenience  and  expedition  in  the  administration  of 
justice  I  presume  there  cannot  be  two  opinions.  On  this  point,  as 
far  as  exemplum  doretj  we  may  cite  Oreat  Britain,  Massachusetts,  and 
New  York,  with  some  confidence,  against  Pennsylvania,  Maryland, 
and  Virginia. 

But  it  is  contended  that  in  England  the  plaintiff  is  not  nonsuited, 
if  he  insists  on  answering  when  called.  If  the  fact  be  admitted,  w^hat 
then?  England  is  not  altogether  absolute  in  dictating  to 
[  *474  ]  the  courts  of  the  United  States,  and  if  those  of  the  *  States 
of  the  sixth  circuit  have  asserted  some  independence  in  their 
rules  of  practice  on  this  subject,  I  presume  their  right  was  unques- 
tionable to  do  so. 

But  I  want  no  other  axkthanty  than  the  courts  of  Great  Britain  to 
justify  the  practice  of  the  sixth  circuit  in  this  behalf.     From  the 
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earliest  period,  we  find  the  English  courts  in  the  exercise  of  this 
power,  and  whoever  will  examine  the  cases  collected  in  Mr.  Morgan's 
Treatise  on  the  doctrine  of  new  trials,  vol.  3,  Essays,  will  find  what  a 
very  wide  range  has  been  taken  by  those  courts  in  the  application 
of  that  practice.  Nor  have  the  more  modem  cases  manifested  any 
inclination  to  retrace  their  steps.  Its  salutary  effects  are  universally 
felt,  and  perhaps  contribute  as  largely  as  any  other  cause  to  the  rapid 
progress  of  their  courts  in  disposing  of  their  dockets.  If  there  exists 
any  case  prior  to  that  of  Macbeath  v.  Haldimand,  1  Term  Rep.  172, 
in  which  the  right  of  the  plaintiff  to  refuse  to  be  nonsuited  was  recog- 
nized,  I  cannot  recollect  it ;  since  in  that  case  it  would  seem  that  in 
ordinary  cases  the  right  is  recognized.  But  there  is  abundant  proof 
that  the  British  courts  do  assert  the  power  to  control  the  exercise  of 
that  right  by  the  plaintiff  when  they  think  proper.  In  the  cases  of 
change  of  venue,  on  motion  of  plaintiffs,  2  Black.  1031,  the  right  is 
disputed  on  the  assumed  ground  that  he  undertakes  to  prove  some 
material  fact  Now,  where  can  be  the  objection  to  applying  the  same 
reason  to  every  case  that  goes  to  a  jury  ?  Does  u6t  a  plaintiff  in  fact 
undertake  the  same  thing  whenever  he  troubles  a  court  with  his  suit, 
and  has  a  jury  sworn  to  try  his  cause  upon  evidence  ?  he  is  no  longer 
subjected  to  amercement  if  he  fails  to  recover,  and  the  right  to  non- 
suit him,  where  he  fails  to  produce  evidence  that  will  justify  a  ver- 
dict, is  but  a  reasonable  substitute  for  the  absolute  penalty  to  which 
be  was  once  subjected. 

But  it  is  contended  that  an  absurdity  is  produced,  and  an  acknowl- 
edged right  violated.  Yet  the  alternative  exhibits  a  more  direct  and 
obvious  absurdity ;  since  in  the  case  of  Macbeath  v.  Haldimand,  and 
in  every  case  of  the  kind,  the  court  asserts  a  positive  control  over  the 
consciences  of  the  jury,  by  telling  them  "  they  are  bound  to  find  for 
the  defendant."  And  the  greater  absurdity  must  hei;iceforward  be 
incurred,  of  swearing  a  jury  in  a  cause,  and  requiring  a  verdict  at  the 
caprice  of  a  plaintiff  who  produces  not  a  tittle  of  evidence  to  main- 
tain his  issue.  Nor  is  any  right  of  the  plaintiff  taken  from  him  if  his 
rights  be  regarded  in  their  just  extent.  He  cannot  claim  a  verdict 
of  the  jury  if  he  does  not  produce  evidence  to  sustain  it,  and  it  is  only 
in  that  case  that  he  is  precluded  firom  submitting  his  case  to  their 
consciences.  When  we  consider  what  were  the  ancient  penalties  for 
a  false  verdict,  before  they  were  superseded  by  the  intro- 
duction of  new  trials,  it  must  appear  just  *  and  reasonable  f  *  476  ] 
that  the  plaintiff  should  rather  be  exposed  to  the  necessity 
of  bringing  a  new  suit,  or  moving  for  a  new  trial,  than  that  the  jury 
should  be  subjected  to  attaint  at  his  wilL  And  on  the  subject  of 
fiction  and  legal  absurdity,  it  is  certainly  too  late  at  this  day  for  our 
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courts  of  justice  to  be  very  fastidious  on  a  consideration  which  has 
been  so  thoroughly  set  at  naught  by  the  action  of  ejectment,  fine,  and 
recovery,  and  sundry  other  matters  of  the  kind,  to  which  they  have 
resorted  for  the  purposes  of  substantial  justice  and  public  conven- 
ience. 

I  must  submit,  I  suppose,  but  I  cannot  do  it  without  protesting 
against  the  right  of  forcing  upon  my  circuit  the  practice  of  other  cir- 
cuits in  this  mode. 

By  a  rule  of  this  court,  it  is  unquestionably  in  the  power  of  the 
court  to  do  it  But  until  then,  I  can  never  know  what  is  the  practice 
of  my  own  circuit,  until  I  come  here  to  learn  it 

1  P.  476;  6  p.  598. 


James  D'Wolp,  Junior,  Plaintiff  in  Error,  v.  David  Jacques  Babaud, 
Jean  Philippe  Frederick  Rabaud,  Alphonse  Marc  Rabaud, 
Aliens  and  Subjects  of  the  King  of  France,  and  Andrew  E.  Bel- 
knap, a  Citizen  of  the  State  of  Massachusetts,  Defendants  in 
Error. 

1  P.  476. 

Whero  A  agreed  to  ship  sngara  to  B,  for  accoant  of  C,  by  such  vessel  as  C  might  designate, 
—  held,  that  C  might  empower  B  to  designate  the  vessel. 

A  circait  coart  of  the  United  States  cnnnot  order  a  nonsuit  against  the  will  of  the  plaintiff. 

The  question  of  citizenship  constitutes  no  part  of  the  issne  upon  the  merits ;  it  must  be 
raised  by  a  pica  to  the  jurisdiction. 

A  letter  having  been  written  to  the  defendant  by  a  third  person,  requesting  the  defendant  to 
ship  sugars  to  the  plaintiff,  and  the  defendant  having  added  to  the  letter  the  word 
^'agreed/'  and  signed  his  name — held,  that  parol  evidence  was  admissible  to  prove  that 
the  plaintiff  agreed  to  advance  moneys  to  the  third  person  on  the  faith  of  the  shipment; 
that  this  Agreement  and  the  letter  and  the  assent  of  the  defendant  were  parts  of  one  trans- 
action ;  and  the  written  paper  was  made  for  the  purpose  of  being  delivered  to  the  plaintiff, 
and  was  so  delivered ;  and  this  being  proved,  it  was  further  held  that  the  contract  of  the 
defendant  was  not  within  the  statute  of  frauds  of  New  York. 

The  case  is  stated  in  the  opinion  of  the  court 

Ogden  and  Hall^  for  the  plaintiff 

Webster  and  £tflg*,  contra. 

[  •  496  ]     *  Story,  J.,  delivered  the  opinion  of  the  court 

Messrs.  Rabaud,  Brothers,  and  Co.,  of  Marseilles,  brought  a 
suit  in  the  circuit  court  of  the  southern  district  of  New  York,  against 
James  D'Wolf,  jun.,  (the  plaintiff  in  error,)  to  recover  damages,  for 
not  shipping  them  500  boxes  of  sugar,  on  account  of  one  Geoi^ 
D'Wolf,  according  to  an  agreement  entered  into  by  him  with  them. 
The  declaration  contained  four  counts,  and  in  each  of  them  the  sub- 
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stance  of  the  contract  stated  is,  that  the  defendant,  in  consideration 
that  one  Belknap,  (one  of  the  partners  in  the  house  of  Rabaud^ 
Brothers,  and  Co.,)  would  authorize  George  D'Wolf  to  draw  on  the 
plaintiff  for  100,000  francs,  undertook  and  promised  that  he  would 
ship  for  the  account  of  George  D'Wolf,  on  board  such  vessel  as  he 
(George  D'Wolf)  should  direct,  five  hundred  boxes  of  white  Havana 
sugar,  consigned  to  the  plaintiffs,  at  Marseilles.  The  declaration 
then  proceeds  with  the  proper  averments  and  breaches  necessary  to 
maintain  the  action.  Upon  the  trial,  under  the  general  issue,  the 
jury  found  a  verdict  for  the  plaintiffs,  and  judgment  was  given  for 
them  accordingly.  The  cause  now  comes  before  this  court  upon  a 
writ  of  error  and  bill  of  exceptions  taken  at  the  trial. 

The  bill  of  exceptions  is  voluminous,  and  contains,  at  large,  the 
evidence  admitted  at  the  trial,  as  well  as  the  charge  of  the 
•learned  judge  who  presided  at  the  triaL  It  is  unnecessary  [  ^497  J 
to  refer  to  that  evidence,  or  to  consider  its  nature,  bearing, 
and  extent,  upon  which  so  ample  a  comment  has  been  made  at  the 
bar,  except  so  far  as  it  applies  to  some  question  of  law  decided  by 
the  court,  to  which  an  exception  has  been  taken.  The  whole  facta 
were  left  open  to  the  jury,  and,  so  far  as  they  were  imperfect  or  in- 
conclusive, the  defendant  has  had  the  full  opportunity  of  addressing 
bis  views  to  the  jury,  and  they  have  found  their  verdict  against  him. 

In  the  progress  of  the  trial,  a  letter  of  the  27th  December,  182r), 
written  by  George  D'Wolf  to  Belknap,  was  offered  by  the  defendants 
in  evidence,  for  the  purpose  of  showing  an  authority  from  George 
D'Wolf  to  Belknap,  to  direct  or  name  a  vessel  to  the  defendant,  on 
board  of  which  the  sugars  might  be  shipped.  The  defendant  objected 
to  its  admission,  and  the  objection  was  overruled.  This  constitutes 
the  first  ground  of  error,  now  insisted  on  by  the  defendant.  We  are 
of  opinion  that  the  letter  was  rightly  admitted,  for  both  of  the  reasons 
stated  in  the  charge.  It  was  evidence  of  such  an  authority ;  and  the 
defendant  made  no  objection  to  it  at  the  time,  on  account  of  any 
insufiSciency  in  this  respect,  but  put  his  defence  by  his  letter  of  the 
dth  of  January,  1826,  on  an  entirely  distinct  ground. 

After  the  evidence  for  the  plaintifis  was  closed,  the  defendant 
moved  for  a  nonsuit,  which  motion  was  overruled.  This  refusal  cer- 
tainly constitutes  no  ground  for  reversal  in  this  court.  A  nonsuit 
may  not  be  ordered  by  the  court,  upon  the  application  of  the  defend- 
ant, and  cannot,  as  we  have  had  occasion  to  decide  at  the  present 
term,  be  ordered  in  any  case  without  the  consent  and  acquiescence 
of  the  plaintiff.  Elmore  v.  Grymes,  antej  page  469.  In  the  further 
progress  of  the  trial,  upon  the  examination  of  one  Frederick  G.  Bull, 
a  witness  for  the  defendant,  the  counsel  for  the  defendant  offered  to 
VOL.  VII.  67 
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prove,  by  Bull,  that  it  was  an  express  understanding  and  agreement 
between  the  defendant  and  Greorge  D' Wolf,  at  the  time  the  letter  of 
the  15th  November,  1825,  (which  will  be  hereafter  more  particularly 
noticed,)  was  signed  by  the  defendant,  that  the  latter  should  fornish 
the  defendant  with  the  Ainds  necessary  for  the  purchase  of  the  sugar, 
before  the  defendant  would  be  under  any  obligation  to  ship  the  same. 
This  testimony  was  rejected  by  the  court,  unless  it  should  also  ap 
pear  that  Belknap  was  a  party  thereto,  or  that  the  same  was  brought 
home  to  his  knowledge.  We  can  perceive  no  error  in  this  decisicm. 
If  the  defendant  had  entered  into  the  contract  with  the  plaintiff, 
stated  in  the  declaration,  and  the  private  arrangement  made  between 
the  defendant  and  Greorge  D'Wolf,  constituted  no  part  of  that  con- 
tract, and  was  unknown  to  them,  it  certainly  ought  not  to  prejudice 
their  rights.  It  was  res  inter  alios  actOy  and  had  no  legal 
[  •  498  ]  •  tendency,  either  to  disprove  the  plaintiff's  case  or  to  exon- 
•  erate  the  defendant  from  his  liability. 

The  other  exceptions  are  exclusively  confined  to  the  charge  given 
to  the  jury,  upon  the  summing  of  the  court  upon  points  of  law. 

The  first  objection  was  to  the  sufficiency  of  the  evidence  to  estab- 
lish the  citizenship  of  Belknap,  as  averred  in  the  declaration.  This 
is  now  waived  by  the  counsel,  and,  indeed,  could  not  now  be  main- 
tained, because  it  has  been  recently  decided  by  this  court,  upon  full 
consideration,  that  the  question  of  such  citizenship  constitutes  no 
part  of  the  issue  upon  the  merits,  and  must  be  brought  forward  by  a 
proper  plea  in  abatement,  in  an  earlier  stage  of  the  cause. 

The  great  question  upon  the  merits  arises  upon  that  part  of  Ibe 
charge  which  relates  to  the  agreement  contained  in  the  letter  of  the 
15th  of  November,  1825,  from  George  D'Wolf  to  the  defendant,  and 
the  accompanying  assent  of  the  latter,  with  reference  to  the  statute 
of  frauds. 

That  letter  is  in  the  following  terms :  — 

New  York,  November  15,  1825. 

Mr.  James  D'Wolf,  Jr. 

Dear  Sir :  You  will  please  ship  for  my  account,  on  board  such 
vessel  as  I  shall  direct,  five  hundred  boxes  white  Havana  sugar,  con- 
signed to  Messrs.  Rabaud,  Brothers,  and  Co.,  Marseilles,  and  oblige 
your  friend  and  obedient  servant, 

(Signed)  George  D'Wolf. 

Agreed  to,  (Signed,)  James  D'Wolf,  Jr. 

Upon  this  part  of  the  case,  the  charge  was  as  follows :  "  It  is  said 
that  this  letter,  under  the  statute  of  firauds,  does  not  purport  on  its 
bee  to  contain  any  binding  contract  on  the  part  of  the  defendanti 
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and  that  the  defects  cannot  be  supplied  by  parol  evidence.  This  ob- 
jection,  I  think,  cannot  be  sustained.  The  first  question  to  be  settled, 
and  which  is  matter  of  fact  for  your  determination,  is,  whether  the 
arrangement  between  Belknap  and  Greorge  D' Wolf,  as  to  the  author- 
ity to  draw  on  the  house  in  Marseilles,  on  the  shipment  and  con- 
signment of  five  hundred  boxes  of  sugar,  and  the  undertaking  of  the 
defendant,  were  made  and  entered  into  at  one  and  the  same  time,  so 
as  to  form  one  entire  transaction."  The  judge  then  proceeded  to 
sum  up  the  evidence  on  this  point,  and  added :  ^<  The  consideration 
for  this  undertaking  was  the  authority  given  by  Belknap  to  Greorge 
D'Wolf,  to  draw  on  the  plaintiffs  for  one  hundred  thousand  fi*ancs. 
This  consideration,  it  is  true,  although  fully  proved,  is  not  expressed 
in  the  written  contract.  And,  one  question  is,  whether  it  can  be 
supplied  by  parol  evidence ;  and  I  think  it  may,  if  the  under- 
taking of  the  defendant  was  entered  into  at  *  the  same  time  [  *  499  ] 
with  that  between  Belknap  and  George  lyWolf,  so  as  to 
form  one  entire  transaction.  The  evidence  does  not  in  any  manner 
contradict  the  written  agreement,  and  is  perfectly  consistent  with  it; 
ai)  between  the  plaintiffs  and  George  D' Wolf  the  consideration  might 
be  clearly  supplied  by  parol  proof;  and  if  the  undertaking  of  the  de- 
fendant was  at  the  same  time,  it  required  no  consideration  from  the 
plaintiffs  to  him.  The  consideration  to  George  D' Wolf  was  sufficient 
to  uphold  and  support  the  contract  of  the  defendant"  And  he 
finally  stated,  if  he  was  mistaken  in  this  view  of  the  evidence,  "  and 
the  jury  should  be  of  opinion  that  the  contract  between  Belknap  and 
George  D' Wolf  was  completed  and  unconnected  with  the  engage- 
ment of  the  defendant  before  he  undertook  to  make  the  shipment 
and  consignment,  then  the  evidence  was  not  sufficient  to  maintain 
the  present  action.  It  will  then  be  a  collateral  undertaking  made 
subsequent  to  the  principal  contract,  and  would  require  some  other 
consideration  than  that  which  supported  the  principal  contract" 

The  question,  then,  so  far  as  it  was  a  question  of  fact,  whether  the 
defendant  did  enter  into  the  asserted  agreement  with  the  plaintifb, 
and  whether  it  was  a  part  of  the  original  arrangement  with  George 
D'Wolf,  and  upon  the  original  consideration  moving  from  the  plain- 
tiffs,  was  before  the  jury,  and  they  have  found  in  the  affirmative. 
The  question  of  law;  remains,  whether  this  was  a  case  within  the 
statute  of  frauds,  so  as  to  prevent  parol  evidence  from  being  admis- 
sible, to  charge  the  defendant 

The  statute  of  frauds  of  New  York  is  a  transcript,  on  this  snbject, 
of  the  statute'  of  29th  of  Charles  11.  c  3.  It  declares  '<  that  no  action 
shall  be  brought  to  charge  a  defendant  on  a  special  promise  for  the 
debti  default,  or  miscarriage  of  another,  unless  the  agreement|  or 
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some  memorandum  or  note  thereof,  be  in  writings  and  signed  by  the 
party,  or  by  any  one  by  him  authorized."  The  terms  "  collateral"  or 
^  original "  promise,  do  not  occur  in  the  statute,  and  have  been  intro- 
duced by  courts  of  law  to  explain  its  objects  and  expound  its  trae 
interpretation.  Whether  by  the  true  intent  of  the  statute  it  was  to 
extend  to  cases  where  the  collateral  promise  (so  called)  was  a  part 
of  the  original  agreement,  and  founded  on  the  same  consideration 
moving  at  the  same  time  between  the  parties ;  or,  whether  it  was 
confined  to  cases  where  there  was  already  a  subsisting  debt  and 
demand,  and  the  promise  was  merely  founded  upon  a  subsequent  and 
distinct  undertaking ;  might,  if  the  point  were  entirely  new,  deserve 
very  grave  deliberation.  But  it  has  been  closed  within  very  naiiow 
limits  by  the  course  of  the  authorities,  and  seems  scarcely  open  for 

general  examination,  at  least,  in  those  States  where  the 
[  *  500  ]  English  authorities  have  been  fiilly  *  recognized  and  adopted 

in  practice.  If  A  agree  to  advance  B  a  sum  of  n^oney,  for 
which  B  is  to  be  answerable,  but  at  the  same  time  it  is  expressed 
upon  the  undertaking  that  C  will  do  some  act  for  the  security  of  *A, 
and  enter  into  an  agreement  with  A  for  that  purpose,  it  would 
scarcely  seem  a  case  of  a  mere  collateral  undertaking,  but  rather,  if 
one  might  use  the  phrase,  a  trilateral  contract  The  contract  of  B 
to  repay  the  money  is  not  coincident  with,  nor  the  same  contract 
with  C,  to  do  the  act.  Each  is  an  original  promise,  though  the  one 
may  be  deemed  subsidiary  or  secondary  to  the  other.  The  original 
consideration  flows  from  A,  not  solely  upon  the  promise  of  B  or  C, 
but  upon  the  promise  of  both,  diverso  intuitu^  and  each  becomes  liable 
to  A,  not  upon  a  joint  but  a  several  original  undertaking.  Each  is  a 
direct,  original  promise,  founded  upon  the  same  consideration.  The 
credit  is  not  given  solely  to  either,  but  to  both ;  not  as  joint  contsrao- 
tors,  on  the  same  contract,  but  as  separate  contractors  upon  coexist- 
ing contracts,  forming  parts  of  the  same  general  transaction.  Of 
that  very  nature  is  the  contract  now  before  the  court;  and  if  the 
intention  of  all  the  parties  was  that  the  letter  of  the  15th  of  Novem- 
ber should  be  delivered  to  Belknap,  as  evidence  of  the  original 
agreement  between  all  the  parties,  and  indeed  as  part  execution  of  it, 
to  bind  the  defendant  not  merely  to  Greorge  D'Wolf,  but  to  the 
plaintiffs,  (and  so  it  has  been  established  by  the  verdict,)  then  it  is 
not  very  easy  to  distinguish  the  case  from  that  which  was  put 

But  assuming  that  the  true  construction  of  the  statute  of  frauds  is, 

as  the  authorities  seem  to  support,  and  that  such  a  promise  would  be 

within  its  purview,  it  remains  to  consider  whether  the  arguments  at 

the  bar  do  establish  any  error  in  the  opinion  of  the  circuit  court 

In  the  first  place,  there  is  no  repugnance  between  the  terms  of  that 
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letter  and  the  parol  evidence  introduced.  The  object  of  the  latter 
was  to  establish  the  fact  that  there  was  a  sufficient  consideration  for 
the  agreement,  and  what  that  consideration  was,  and  also  the  cir* 
cumstances  under  which  it  was  written  as  explanatory  of  its  nature 
and  objects.  Its  terms  do  not  necessarily  import  that  it  was  an 
.agreement  exclusively  between  George.  D'Wolf  and  the  defendant. 
If  the  paper  was  so  drawn  up  and  executed  by  the  assent  of  all  the 
parties,  for  the  purpose  of  being  delivered  to  Belknap,  as  a  voucher 
and  evidence  to  him  of  an  absolute  agreement  by  the  defendant  to 
make  the  shipment,  and  so  was  in  fact  understood  by  all  the  parties 
at  the  time ;  there  is  nothing  in  its  terms  inconsistent  with  such  an 
interpretation.  The  defendant  agrees  to  the  shipment.  But  with 
whom  ?  It  is  said  with  George  D'Wolf  alone ;  but  that  does  not 
necessarily  follow,  because  it  is  not  an  instrument  in  its  terms  inter 
partes.  If  the  parties  intended  that  it  should  express  the 
joint  assent  *  of  George  D*  Wolf  and  the  defendant  to  the  [  *  601  ] 
shipment,  and  it  was  deliverable  to  Belknap  accordingly,  as 
evidence  of  their  joint  assent  that  it  should  be  made  upon  the  terms 
and  in  the  manner  stated  in  it  there  is  nothing  which  contradicts  its 
proper  purport ;  and  it  is  then  precisely  what  the  parties  require  it 
to  be.  It  was  for  the  jury  to  say  whether  the  evidence  disclosed  that 
as  the  true  object  of  it,  and  to  give  it  effect  accordingly,  as  proof  of 
an  agreement  in  support  of  the  declaration.  The  case  of  Sargent  v. 
Morris,  3  Barn.  &  Aid.  277,  furnishes  no  uninstructive  analogy  for 
its  admission. 

In  the  next  place,  was  the  parol  evidence  inadmissible  to  supply 
the  defect  of  the  written  instrument,  as  to  the  consideration  and  res 
gest€B,  between  the  parties.  The  case  of  Wain  v.  Warlters,  6  East, 
10,  was  the  first  case  which  settled  the  point  that  it  was  necessary,  to 
escape  from  the  statute  of  frauds,  that  the  agreement  should  contain 
the  consideration  for  the  promise,  as  well  as  the  promise  itself.  If  it 
contained  it,  it  has  since  been  determined  that  it  is  wholly  immaterial 
whether  the  consideration  be  stated  in  express  terms,  or  by  necessary 
implication.  That  case  has  from  its  origin  encountered  many  diffi- 
culties,  and  been  matter  of  serious  observation  both  at  the  bar  and 
on  the  bench  in  England  and  America.  After  many  doubts,  it  seems 
at  last  in  England,  by  the  recent  decisions  of  Saunders  v,  Wakefield, 
4  Barn  &  Aid.  595,  and  Jenkins  v.  Reynolds,  3  Brod.  &  Bing.  14,  to 
have  settled  down  into  an  approved  authority.  It  has  not,  however, 
received  a  uniform  recognition  in  America,  although  in  several  of  the 
States,  and  particularly  in  New  York,  it  has  to  a  limited  extent  been 
adopted  into  its  jurisprudence,  as  a  sound  construction  of  the  statute. 
On  the  other  hand,  there  is  a  very  elaborate  opinion  of  the  supreme 

67* 
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court  of  Massachusetts,  in  Packard  v,  Richardson,  17  Mass.  122, 
where  its  authority  was  directly  overruled.  What  might  be  our  own 
view  of  the  question,  unaffected  by  any  local  decision,  it  is  unneces- 
sary to  suggest ;  because  the  decisions  in  New  York  upon  the  con- 
struction of  its  own  statute,  and  the  extent  of  the  rules  deduced  from 
it,  furnish,  in  the  present  c^e,  a  clear  guide  for  this  court  In  the 
case  of  Leonard  v,  Vredenburgh,  8  Johns.  R.  29,  Mr.  Chief  Justice 
Kent,  in  delivering  the  opinion  of  the  court,  adverting  to  the  fact  that 
that  case  was  one  of  a  guarantee  or  promise  collateral  to  the  princi- 
pal contract,  but  made-  at  the  same  time,  and  becoming  an  essential 
ground  of  the  credit  given  to  the  principal  or  direct  debtor,  added, 
<<  and  if  there  was  no  consideration  other  than  the  original  transaction, 
the  plaintiff  ought  to  have  been  permitted  to  show  that  fact,  if  neces- 
sary, by  parol  proof;  and  the  decision  in  Wain  v.  Warlters  did  not 
stand  in  the  way." 

One  of  the  points  in  that  case  was,  whether  the  parol 
[  •  502  ]  proof  *  of  the  consideration  was  not  improperly  rejected  at 
the  trial ;  and  the  decision  of  the  court  was,  that  it  ought  to 
have  been  admitted.  It  is  not  therefore,  as  was  suggested  at  the 
airgument,  a  mere  obiter  dictum,  uncalled  for  by  the  case.  It  waa 
one,  though  not  the  only  one,  of  the  points  in  judgment  before  the 
court.  The  same  doctrine  has  been  subsequently  recognized  by  the 
same  court,  in  Bailey  v.  Freeman,  11  Johns.  R.  221,  and  in  Nelson  v. 
Dubois,  13  Johns.  R.  176. 

It  does  not  seem  necessary  to  pursue  this  subject  further,  because 
here  is  a  clear  authority,  justifying  the  admission  of  the  parol  evidence 
upon  the  principle  of  the  local  jurisprudence.  It  s  •  ms  to  us  a 
reasonable  doctrine,  founded  in  good  sense  and  convenience,  aiid 
tending  rather  to  suppress  than  encourage  fraud.  But,  whether  so 
or  not,  it  sustains  the  opinion  of  the  circuit  court,  in  a  manner 
entirely  free  from  exception. 

The  next  objection  to  the  charge  founded  on  the  variance  between 
the  declaration  and  proofs  has  been  abandoned  at  the  argument,  and 
need  not  be  dwelt  upon.  And  the  last  objection,  to  wit :  To  the 
designation  of  a  vessel  for  the  shipment  as  ineffectually  made,  has 
been  already  in  part  answered,  and  we  entirely  coincide  with  the 
views  expressed  on  this  point,  by  the  circuit  court' 

1  The  charge  of  the  learned  judge,  on  this  point,  was  as  follows :  — 
The  next  inquiry  is,  whether  any  vessel  was  designated  to  receive  the  suostrsaccoid- 
ing  to  the  tenns  of  the  agreement.  By  the  contract,  the  sugars  were  to  be  shipped  on 
board  such  vessel  as  George  D'Wolf  should  direct  He,  having  become  insolvent, 
wrote  a  letter  to  Belknap,  authorizing  him  to  make  arrangement  with  the  defendant  oa 
this  subject,  and  to  designate  the  vessel,  which  he  accordingly  did,  and  gave  notice 


JANUARY  TERM,   1828.  379 

Davb  V.  Mason.    1  P. 

Without,  therefore,  going  more  at  large  into  the  points  of  the  case, 
or  commenting  upon  the  various  authorities  and  principles  so  elabor* 
ately  brought  out  in  the  discussions  at  the  bar,  it  is  sufficient  to  say, 
that  we  perceive  no  error  in  the  judgment  of  the  circuit  court,  and  it 
is  therefore  to  be  affirmed,  with  costs. 

2  P.  170;  6  p.  598;  7  H.  198;   14  H.  218,  505;  19  H.  393« 


John  Davis  and  others,  Plaintiffs  in  Error,  v.  Richard  B.  Mason, 

Lessee. 

1  P.  503. 

In  Kentucky,  seisin  in  deed  is  not  essential  to  a  tenancy  by  the  conrtesy,  if  the  lands  were 

vacant — seisin  in  law  is  sufficient 
Thongh  the  statute  of  Kentucky  requires  two  subscribing  witnesses  to  a  will  of  landd,  the 

evidence  of  one  may  prove  the  will. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Kentucky.     The  case  is  stated  in  the  opinion  of  the  court 

JRowan^  for  the  plaintifis. 

Wickliffe^  contra. 

•Johnson,  J.,  delivered  the  opinion  of  the  court  [  •SOS  ] 

The  plaintiffs  here  were  defendants  below  to  an  action  of 
ejectment  brought  to  recover  eight  thousand  acres  of  land  lying  in 
the  State  of  Kentucky. 

The  law  of  real  estates  in  Kentucky,  therefore,  is  the  law  of  this 
court,  in  deciding  on  the  rights  of  the  parties.  The  plaintiffs  below 
derive  title  under,  1.  A  patent  to  George  Mason,  of  Gunston,  issued 
in  1787.  2.  A  deed  of  bargain  and  sale  from  seven  out  of  nine  legal 
representatives  of  the  patentee,  their  brother,  to  George  Mason,  of 
Lexington,  executed  in  1794.     3.  A  codicil  to  the  will  of  George 

thereof  to  the  defendant,  and  demanded  the  shipment  of  the  sugars.  This  was  amply 
sufficient.  The  authority  reserved  to  George  D*Wolf,  to  direct  in  what  yessel  tht* 
shipment  should  be  made,  was  for  his  benefit,  which  he  might  waive.«  He  was  not 
bound  personally  to  designate  such  vessel ;  he  might  do  this  by  his  agent,  and  the 
authority  given  to  Belknap  was  constituting  him  such  agent  for  that  purpose ;  and  the 
act  of  Belknap,  in  this  respect,  was,  in  judgment  of  law,  the  act  of  George  D'Wolf ; 
and  it  is  in  proof  that  the  vessel  designated  was  in  every  respect  fitted  for  the  pur- 
pose. Nor  was  any  objection  made  by  the  defendant  at  the  time  on  this  ground ;  but 
he  declined  making  the  shipment,  because  George  D'Wolf  had  not  furnished  him  with 
funds  to  purchase  the  sugars ;  and  the  objection  that  the  vessel  was  not  designated  by 
George  D'Wolf  cannot  now  be  set  up.  The  act  of  his  agent  was  his  act,  and  the 
evidence,  therefore,  fully  supports  the  contract  as  laid  in  the  declaration. 
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Mason,  of  Lexington,  devising  the  premises  to  the  lessor  of  the  plain- 
tiffs.  Judgment  was  rendered  for  plaintifis  to  recover  eight  ninths  9f 
the  premises.  The  defendants  below  relied  on  their  possession,  affect- 
ing to  claim  through  the  patent  to  the  elder  Mason,  but  adducing  no 
evidence  to  connect  themselves  with  it.  The  questions  to  be  here 
decided  are  brought  up  by  a  bill  of  exceptions,  taken  by  the  defend- 
ants below,  and  they  will  be  considered,  as  they  regard  the  deduction 
of  title,  in  the  order  in  which  they  have  beeh  stated  above. 

The  first  question  in  this  order  relates  to  the  deed  executed  by  the 
representatives  of  Mason  the  elder  to  Mason  the  younger,  under 
whose  will  the  lessor  of  the  plaintiffs  makes  title.  No  exception  was 
taken  to  the  proof  upon  which  this  deed  went  to  the  jury.  The  ex- 
ceptions go  to  the  nature  and  extent  of  the  estate  which  passed 
under  it.  And  first,  it  was  insisted  that  it  could  pass  nothing,  unless 
the  plaintiffs  should  show  that  the  land  sued  for  was  entered  after 
George  Mason,  senior,  made  his  will,  and  not  patented  at  his  death ; 
on  the  ground  that,  otherwise,  it  passed  under  his  will,  and  did  not 
descend  to  these  donors. 

But  it  is  obvious  that  this  instruction  was  properly  refused,  since 
the  fact  nowhere  appears  in  the  record  that  the  elder  Mason  ever 
made  a  will  competent  in  law  to  transfer  real  estate.  The  deed,  it 
is  true,  purports  to  carry  into  effect  his  intentions  towards  his  chil- 
dreri ;  but  non  constat^  whether  that  intention  had  ever  been  signified 
otherwise  than  by  parol  or  by  an  informal  will.  If  a  will  had  ever 
been  executed  with  the  formalities  necessary  to  defeat  the  heir  at 
law,  the  defendants  should  have  availed  themselves  of  it  by  proof- 

The  next  instruction  prayed  for  by  the  defendants,  and  rejected  by 
the  court,  was,  "that  if  firom  the  evidence  the  jury  believed  that  the 
daughters  of  the  patentee  were  dead  before  the  suit  was  brought, 
that  then  they  ought  to  find  for  defendants,  as  to  the  undivided  inter- 
est of  such  daughters,  and  that  the  deed  did  not  pass  their 
[  *  506  ]  interest  The  court  instructed  the  'jury  that  the  deed  did 
not  pass  the  interest  of  the  daughters,  but  passed  the  inter- 
est of  their  husbands,  who  were  tenants  by  courtesy,  although  they 
had  never  had  other  or  further  possession  of  the  land  than  what  they 
acquired  by  deed. 

To  understand  this  part  of  the  bill  of  exceptions,  it  is  necessary  to 
notice  that,  from  the  record,  it  appears  that  among  the  parties  of  the 
first  part  to  the  deed  to  G.  Mason  the  younger,  were  four  daughters 
of  G.  Mason  the  elder,  and  their  husbands ;  that  the  daughters  bad 
formally  executed  a  release  of  inheritance  under  a  commission  issued 
from  a  court  in  Virginia,  but,  because  the  States  were  then  separated, 
as  a  judicial  proceeding,  it  had  no  validity  as  to  lands  in  Kentucky, 
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and  the  lessor  of  the  plaijitif&  was  compelled  to  stand  upon  the  interest 
conveyed  to  him  by  the  deeds  of  the  husbands  as  tenants  by  the 
courtesy. 

In  order  to  prove  the  pedigree  of  the  donors,  the  marriage,  birth  of 
issue,  &C.,  and  of  the  sons-in-law  of  the  elder  Mason,  the  testimony 
of  two  witnesses  was  introduced  by  plaintiffs,  taken  under  the  act  of 
congress.  To  the  introduction  of  this  testimony  an  objection  was 
made  and  overruled,  and  this  constituted  another  ground  of  exception ; 
which,  however,  has  been  very  properly  waived  by  the  counsel  in 
argument  here.  It  appears  that  the  requisitions  of  the  act  have  been 
well  complied  with. 

This  testimony,  besides  establishing  the  pedigree,  marriage,  and 
birth  of  issue,  &c.,  of  the  husbands  and  their  wives,  and  identity  of 
the  lessor  of  the  plaintiffs,  as  devisees  of  G.  Mason  the  younger,  also 
goes  to  prove  the  death  of  some,  if  not  of  all  the  daughters ;  and  the 
exception  is  intended  to  raise  the  question,  whether,  in  the  absence 
of  evidence  of  actual  seisin,  the  husbands  had  good  estates  as  tenants 
by  the  courtesy  in  the  portions  of  the  land  belonging  to  their  respec- 
tive wives ;  if  they  had  not,  then  by  the  death  of  their  wives,  their 
estates  were  determined.  To  repel  this  objection  to  the  vesting  of 
the  estate  by  the  courtesy,  evidence  is  introduced  into  the  bill  of  ex- 
ceptions to  prove  that  "the  adverse  possession  of  the  premises,  relied 
on  by  the  defendants,  did  not  commence  until  after  the  execution  of 
the  deed,  and  after  the  death  of  Oeorge  Mason ;  in  other  words,  that 
the  land  was  waste,  or  as  is  sometimes  styled,  wild  lands,"  at  the 
time  of  executing  the  deed,  and  at  all  times  before  and  down  to  the 
time  of  the  devise,  from  George  Mason,  jun.,  to  the  lessors  of  the 
plaintiff  took  effect. 

It  is  believed  that  the  rigid  rules  of  the  common  law  have  never 
been  applied  to  a  wife's  estate  in  lands  of  this  description.  In  the 
State  of  New  York,  8  Johns.  R.  271,  these  rules  have  been  solemnly 
repelled ;  and  we  know  of  no  adjudged  case  in  any  of  the 
States,  in  which  they  have  been  recognized  as  *  applicable.  [  •  607  ] 
It  would,  indeed,  be  idle  to  compel  an  heir  or  purchaser  to 
find  his  way  through  pathless  deserts  into  lands  still  overrun  by  the 
aborigines,  in  order  to  "  break  a  twig,"  or  "  turn  a  sod,"  or  "  read  a 
deed,"  before  he  could  acquire  a  legal  freehold.  It  may  be  very  safely 
asserted  that  had  a  similar  state  of  things  existed  in  England  when 
the  conqueror  introduced  this  tenure,  the  necessity  of  actual  seisin,  as 
an  incident  to  the  husband's  right,  would  never  have  found  its  way 
across  the  channel. 

It  is  true  that  Perkins  and  Littleton,  and  other  authors  of  high 
antiquity  and  great  authority  lay  down  the  necessity  of  actual  seisin, 
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in  very  strong  terms,  and  exemplify  it  by  cases  which  strikin^y 
illustrate  the  doctrine.  Bat  even  tiiey  do  not  represent  it  as  so 
unbending  as  to  be  uncontrolled  by  reason. 

The  distinction  is  taken  between  things  which  lie  in  liveiy  and 
things  which  lie  in  grant ;  and  with  regard  to  the  latter,  the  seisin  in 
law  is  enough,  because  they  admit  bf  no  other ;  and  as  Lord  Coke 
observes,  *<the  books  say  it  would  be  unreasonable  the  husband 
should  suffer,  for  what  no  industry  of  his  coiild  prevent ;"  and  further, 
^  that  the  true  reason  is  that  the  wife  has  those  inheritances  which 
lie  in  grant  and  not  in  livery,  when  the  right  first  descends  upon  her, 
for  she  hath  a  thing  in  grant  when  she  has  a  right  to  it,  and  nobody 
else  interposes  to  prevent  it"  And  in  another  place  he  says,  ^^  a  hus- 
band shall  be  tenant  by  courtesy,  in  respect  of  his  wife's  seisin  in 
law,  where  it  was  impossible  for  him  to  get  an  actual  seisin ;"  for 
**  the  favor  which  the  law  shows  to  the  husband  that  has  issue  by  his 
wife  shall  not  be  lost  without  some  default  in  him."  So  when  de- 
scribing what  is  livery  of  seisin,  and  defining  the  distinction  between 
livery  and  deed  and  livery  in  law,  he  says  of  the  latter,  "  if  the  feoffee 
claims  the  land  as  near  as  he  dares  to  approach  it,  for  fear  of  death 
or  battery,  such  entry  in  law  shall  execute  the  livery  in  law." 

And  as  a  proof  that  even  in  his  time  the  common  law  had  begun 
to  untrammel  itself  of  the  rigorous  rule,  that  livery  of  seisin  or  entry 
was  indispensable  to  vesting  a  freehold,  the  fact  may  be  cited  that 
livery  of  seisin  was  held  unnecessary  to  a  fine,  devise,  surrender,  re- 
lease, or  confirmation  to  lessee  for  years.  The  mode  of  conveyance, 
by  lease  and  release,  and  some  other  modes,  it  is  well  known,  arose 
out  of  an  effort  to  disembarrass  the  transfer  of  titles  of  an  idle  form, 
which  had  survived  the  feudal  system. 

As  it  relates  to  the  tenure  by  courtesy,  the  necessity  of  entry  grew 
out  of  the  rule  which  invariably  existed,  that  an  entry  must  be  made 
in  order  to  vest  a  freehold,  Co.  Lit  51,  and  out  of  that  member  of  the 
definition  of  the  tenure  by  courtesy,  which  requires  that  it  should  be 
inheritable  by  the  issue.  When  a  descent  was  cast,  the  entry 
[  *608  ]  of  the  mother  was  necessary,  or  the  •heir  made  title  direct 
from  the  grandfather,  or  other  person  last  seised. 

But  in  Kentucky,  we  understand,  the  livery  of  seisin  is  unheard  o£ 
Freeholds  are  acquired  by  patent,  or  by  deed,  or  by  descent,  without 
any  further  ceremonies ;  and  in  tracing  pedigree  the  proof  of  entry, 
as  successive  descents  are  cast,  is  never  considered  as  necessary  to  a 
recovery,  or  in  any  mode  affecting  the  course  of  descent 

If  a  right  of  entry  therefore  exists,  it  ought,  by  analogy,  to  be  suffi- 
cient to  sustain  the  tenure  acquired  by  the  husband,  where  no  adverse 
possession  exists ;  as  it  is  laid  down  in  the  books  relative  to  a  seisin 
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in  law,  '<  he  has  the  thing,  if  he  has  a  right  to  have  if  Such  was 
not  the  ancient  law;  but  the  reason  of  it  has  ceased.  It  has  been 
shown  that,  in  the  most  remote  periods,  exceptions  had  been  intro- 
duced on  the  same  ground ;  and  in  the  most  modern,  the  rule  has 
been  relaxed  upon  the  same  consideration.  We  ought  not  to  be 
behind  the  British  courts  in  the  liberality  of  our  views  on  the  subject 
of  this  tenure.  A  husband,  formerly,  coi;dd  not  have  courtesy  of  an 
use  ;  that  is,  where  his  wife  was  cestui  que  use^  (Perkins's  (courtesy, 
fo-  89,)  and  this  continued  to  be  the  law  down  to  the  time  of  Baron 
Gilbert.  Law  of  Uses  and  Trusts,  239.  At  present,  it  is  fully  settled 
in  equity  that  the  husband  shall  have  courtesy  of  a  trust,  as  well  as 
of  a  legal  estate;  (2  Vern.  536;  1  P.  V.  108;  1  Atk.  606;)  of  an 
equity  of  redemption,  a  contingent  use ;  or  money  to  be  laid  out  in 
lands. 

The  case  made  out  in  the  bill  of  exceptions  is  one  in  which  there 
could  not  possibly  have  been  any  default  in  the  husbands,  since  the 
disseisin  by  defendants  did  not  take  place  until  after  the  death  of 
Creorge  Mason,  Jr.,  and  of  consequence  after  the  transfer  of  title  by 
the  husbands,  and  after  the  devise  took  effect  in  favor  of  the  plaintiff's 
lessor. 

These  points  .being  disposed  of,  it  only  remains  to  consider  the 
questions  raised  upon  the  introduction  of  the  will  of  George  Mason, 
Jr.,  or  rather  of  the  codicil,  under  which  the  lessor  of  the  plaintiils 
makes  title. 

Under  a  law  of  the  State  of  Kentucky,  and  the  decision  of  their 
courts  upon  it,  a  will  with  two  witnesses  is  sufficient  to  pass  real 
estate ;  and  the  copy  of  such  a  will,  duly  proved  and  recorded  in  an« 
other  State,  is  good  evidence  of  the  execution  of  the  will. 

The  objection  here  is,  that  it  does  not  appear  from  the  exemplified 
copy  that  this  codicil  was  duly  proved;  because  the  probate  does  not 
go  to  that  codicil,  but  to  another;  and,  secondly,  because  it  ap- 
pears to  have  been  admitted  to  record  on  the  testimony  of  a  single 
witness. 

•  The  probate  purports  "  that  the  two  codicils  were  proved  [  *  609  ] 
by  the  oath  of  Daniel  M'Carty."  From  the  exemplification, 
it  appears  that  at  three  several  dates  the  testator  added  to  his  will 
what  he  calls  codicils ;  but  as  there  is  no  signature  to  the  first,  we 
are  satisfied  that  the  first  and  second  were  well  considered  as  making 
but  one ;  and,  therefore,  that  the  probate,  although  purporting  to  go 
to  two  codicils  only,  was  well  considered  as  going  to  this ;  whiqh,  but 
for  the  want  of  the  signature  to  the  first,  would  have  been  the  third 
codicil.  What  is'  decisive  on  this  subject  is,  that  the  first  two  codi- 
cils have  no  subscribing  witness,  distinct  from  the  last ;  and  the  name 
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of  IVfCarty,  the  witness  sworn,  is  subscribed  to  the  second,  or  as  the 
defendants  contend  it  should  be  considered,  to  the  third  codicil. 

With  regard  to  the  second  exception  to  the  sufficiency  of  the  proof 
of  this  codicil,  it  can  only  be  necessary  to  resort  to  adjudged  cases, 
as  they  seem  conclusive  to  this  point 

There  were  two  witnesses  to  this  codicil,  to  wit,  Thompson  Mason 
and  M'Carty.  AFCarty  only  was  sworn,  and  the  probate  upon  which 
it  was  ordered  to  be  recorded,  imports  that  the  two  codicils  were 
proved  by  the  oath  of  Daniel  IVTCarty.  In  the  case  of  Harper  et  aL 
V.  Wilson  et  aL,  decided  in  the  court  of  appeals  of  the  State  of  Ken- 
tucky, in  1820,  (2  A.  K.  Marsh,  465,)  in  which  the  right  to  lands  was 
in  controversy,  the  probate  was  in  these  words :  **  This  will  was  pro- 
duced in  court,  proved  by  the  oath  of  Sarah  Harper,  a  subscribing 
witness  thereto,  and  ordered  to  be  recorded."  There  was  another 
subscribing  witness  to  the  will,  and  exception  was  taken  to  the  suffi- 
ciency of  the  proof.  The  language  of  the  court  in  that  case  was : 
"  As  to  the  proof  of  the  execution  of  the  will,  it  need  only  be  remarked 
that  its  admission  to  record  is  sufficient  to  show  that  the  witness,  by 
whom  it  was  proven  in  that  court,  established  every  fact  essential  to 
its  due  execution ;  and  it  is  a  settled  rule,  that,  although  more  than 
one  witness  is  required  to  subscribe  a  will  disposing  of  lands,  the 
evidence  of  one  may  be  sufficient  to  prove  it"  2  Marshall,  467.  The 
same  doctrine  has  been  since  fuUy  recognized  in  the  case  of  Turner 
V.  Turner,  1  Litt  Bep.  103,  adjudged  in  the  same  court  in  1822 ;  and 
the  identity  of  the  certificate  and  facts  in  this  case  with  those  in  the 
case  of  Harper  v.  Wilson,  leaves  nothing  for  this  court  to  deliberate 
upon* 

There  is  spread  upon  the  record  a  considerable  body  of  testimony, 
taken  by  the  court,  by  which  the  wiU  had  been  previously  admitted 
to  record,  and  which,  upon  the  face  of  it,  appears  to  have  been  taken 
in  order  to  remove  edl  doubt  on  the  sufficiency  of  the  will  and  authen- 
ticity of  the  attestations  to  it  But  as  it  does  not  appear  to 
[  •SIO  ]  have  been  followed  up  by  any  order  *of  that  court,  it  was 
not  taken  into  view  in  the  bill  of  exceptions,  and  made  no 
part  of  the  evidence  in  the  court  below.  It  therefore  only  required 
this  remark  in  order  to  prevent  any  misapprehension  on  this  point 

We  are  of  opinion  that  there  was  no  error  in  the  judgment  below, 
and  that  it  be  affirmed,  with  costs* 
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The  American  Insurance  Company,  and  the  Ocean  Insurance 
Company,  of  New  York,  Appellants,  v.  356  Bales  of  Cotton. 
David  Canter,  Claimant  and  Appellee. 

1  P.  611. 

A  court  erected  by  the  territorial  legislature  of  Florida  to  try  and  determine  cases  of  RaWage, 
is  in  conformity  with  the  constitution  and  laws  of  the  United  States. 

A  case  in  admiralty  is  not  '*  a  case  arising  under  the  constitution  and  laws  of  the  United 
States/'  within  the  meaning  of  the  8th  section  of  the  act  of  March  3,  1828,  (3  Stats,  at 
Large,  752,)  to  amend  the  act  organizing  the  Territory  of  Florida. 

Whether  the  power  of  congress  to  govern  the  territories  is  derived  from  the  right  of  the 
United  States  to  acquire  territory,  or  from  that  clause  in  the  constitution  which  em- 
powers congress  "  to  make  all  needful  rules  and  regulations  concerning  the  territory  and 
other  property  of  the  United  States/^  the  possession  of  the  power  is  unquestioned. 

A  territorial  court,  held  by  judges  whose  appointments  are  for  four  years,  cannot  be  the 
depositary  of  any  part  of  the  judicial  power  conferred  by  the  constitution  on  the  general 
government. 

The  case  is  stated  in  the  opinion  of  the  court 
Og'defii  for  the  appellants. 
Whipple  and  Webster^  contra. 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  •  641  ] 

The  plaintiffs  filed  their  libel  in  this  cause  in  the  district 
court  of  South  Carolina,  to  obtain  restitution  of  356  bales  of  cotton, 
part  of  the  cargo  of  the  ship  Point  a  Petre ;  which  had  been  insured 
by  them  on  a  voyage  from  New  Orleans  to  Havre  de  Grace,  in 
France.  The  Point  a  Petre  was  wrecked  on  the  coast  of  Florida, 
the  cargo  saved  by  the  inhabitants,  and  carried  into  Key  West,  where 
it  was  sold  for  the  purpose  of  satisfying  the  salvors;  by  virtue  of  a 
decree  of  a  court  consisting  of  a  notary  and  five  jurors,  which  was 
erected  by  an  act  of  the  territorial  legislature  of  Florida.  The 
owners  abandoned  to  the  underwriters,  who  having  accepted  the 
same,  proceeded  against  the  property,  alleging  that  the  sale  was  not 
made  by  order  of  a  court  competent  to  change  the  property. 

David  Canter  claimed  the  cotton  as  a  bond  fide  purchaser,  under 
the  decree  of  a  competent  court,  which  awarded  seventy-six 'per  cent 
to  the  salvors  on  the  value  of  the  property  saved. 

The  district  judge  pronounced  the  decree  of  the  territorial  court  a 
nullity,  and  awarded  restitution  to  the  libellants  of  such  part  of  the 
cargo  as  he  supposed  to  be  identified  by  the  evidence,  deducting 
therefrom  a  salvage  of  fifty  per  cent 

The  libellants  and  claimant  both   appealed.     The   circuit  court 
reversed  the  decree  of  the  district  court,  and  decreed  the  whole  cotton 
to  the  claimant,  with  costs,  on '  the  ground  that  the  proceedings  of 
VOL.  VII.  68 
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the  court  at  Key  West  were  legal,  and  transferred  the  property  to 
the  purchaser. 

From  this  decree  the  libellants  have  appealed  to  this  court 

The  cause  depends  mainly  on  the  question  whether  the  property 
in  the  cargo  saved,  was  changed  by  the  sale  at  Key  West  The 
conformity  of  that  sale  to  the  order  under  which  it  was  made  has  not 
been  controverted.  Its  validity  has  been*  denied,  on  the  ground  that 
it  was  ordered  by  an  incompetent  tribunal 

The  tribunal  was  constituted  by  an  act  of  the  territorial  legislature 
of  Florida,  passed  on  the  4th  July,  1823,  which  is  inserted  in  the 
record.  Thfit  act  purports  to  give  the  power  which  has  been  exer- 
cised ;  consequently,  the  sale  is  valid,  if  the  territorial  legislature  was 
competent  to  enact  the  law. 

The  course  which  the  argument  has  taken,  will  require 
[  *  542  ]  that,  *  in  deciding  this  question,  the  court  should  take  into 
view  the  relation  in  which  Florida  stands  to  the   United^ 
States. 

The  constitution  confers  absolutely  on  the  government  of  the 
Union  the  powers  of  making  war  and  of  making  treaties ;  conse- 
quently, that  government  possesses  the  power  of  acquiring  territory, 
either  by  conquest  or  by  treaty. 

The  usage  of  the  world  is,  if  a  nation  be  not  entirely  subdued,  to 
consider  the  holding  of  conquered  territory  as  a  mere  military  occa- 
pation,  until  its  fate  shaU  be  determined  at  the  treaty  of  peace.  If 
it  be  ceded  by  the  treaty,  the  acquisition  is  confirmed,  and  the  ceded 
territoicy  becomes  a  part  of  the  nation  to  which  it  is  annexed,  either 
on  the  terms  stipulated  in  the  treaty  of  cession,  or  on  such  as  its  new 
master  shall  impose.  On  such  transfer  of  territory,  it  has  never  been 
held  that  the  relations  of  the  inhabitants  with  each  other  undergo  any 
change.  Their  relations  with  their  former  sovereign  are  dissolved, 
and  new  relations  are  created  between  them  and  the  government 
which  has  acquired  their  territory.  The  same  act  which  transfers 
their  country,  transfers  the  allegiance  of  those  who  remain  in  it ;  and 
the  law,  which  may  be  denominated  political,  is  necessarily  changed, 
although'  that  which  regulates  the  intercourse  and  general  con- 
duct of  individuals,  remains  in  force  until  altered  by  the  newly 
created  power  of  the  state. 

On  the  2d  of  February,  1819,  Spain  ceded  Florida  to  the  United 
States.  The  6th  article  of  the  treaty  of  cession  ^  contains  the  follow- 
ing provision :  <<  The  inhabitants  of  the  territories  which  his  Catholic 
majesty  cedes  to  the  United  States  by  this  treaty,  shall  be  inoorpo- 


^  a  Stata.  at  Lai^  252. 
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rated  in  the  Union  of  the  United  States,  as  soon  as  may  be  consist- 
ent with  the  principles  of  the  federal  constitution,  and  admitted  to 
the  enjoyment  of  the  privileges,  rights,  and  immunities  of  the  citizens 
of  the  United  States." 

This  treaty  is  the  law  of  the  land,  and  admits  the  inhabitants  of 
Florida  to  the  enjoyment  of  the  privileges,  rights,  and  immunities  of 
the  citizens  of  the  United  States.  It  is  unnecessary  to  inquire  whether 
this  is  not  their  condition,  independent  of  stipulation.  They  do  not, 
how^ever,  participate  in  political  power;  they  do  not  share  in  the  gov- 
ernment till  Florida  shall  become  a  State.  In  the  mean  time,  Florida 
continues  to  be  a  territory  of  the  United  States,  governed  by  virtue 
of  that  clause  in  the  constitution  which  empowers  congress  "  to  make 
all  needful  rules  and  regulations  respecting  the  territory  or  other 
property  belonging  to  the  United  States." 

Perhaps  the  power  of  governing  a  territory  belonging  to  the  United 
States,  which  has  not,  by  becoming  a  State,  acquired  the  means  of 
self-government,  may  result  necessarily  from  the  facts  that  it  is  not 
within  the  jurisdiction  of  any  particular  State,  and  is  within 
the  power  and  jurisdiction  of  the  United  *  States.  The  [  *  543  ] 
right  to  govern  may  be  the  inevitable  consequence  of  the 
right  to  acquire  territory.  Whichever  may  be  the  source  whence  the 
power  is  derived,  the  possession  of  it  is  unquestioned.  In  execution 
of  it,  congress,  in  1822,  passed  <<  an  act  for  the  establishment  of  a 
territorial  government  in  Florida,"  ^  and  on  the  3d  of  March,  1823. 
passed  another  act  to  amend  the  act  of  1822.  Under  this  act,  the 
territorial  legislature  enacted  the  law  now  under  consideration. 

The  5th  section  of  the  act  of  1823  creates  a  territorial  legislature, 
which  shall  have  legislative  powers  over  all  rightful  objects  of  leg- 
islation ;  but  no  law  shall  be  valid  which  is  inconsistent  with  the 
laws  and  constitution  of  the  United  States. 

The  7th  section  enacts  "  that  the  judicial  power  shall  be  vested  in 
two  superior  courts,  and  in  such  inferior  courts  and  justices  of  the 
peace  as  the  legislative  council  of  the  territory  may  from  time  to  time 
establish.  After  prescribing  the  place  of  cession,  and  the  jurisdic- 
tional limits  of  each  court,  the  act  proceeds  to  say :  "  Within  its 
limits  herein  described,  each  court  shall  have  jurisdiction  in  all  crim- 
inal cases,  and  exclusive  jurisdiction  in  all  capital  offences,  and 
original  jurisdiction  in  all  civil  cases  of  the  value  of  one  hundred 
dollars,  arising  under  and  cognizable  by  the  laws  of  the  territory  now 
in  force  therein,  or  which  may  at  any  time  be  enacted  by  the  legisla- 
tive council  thereof." 

^  8  State,  at  Large,  654. 
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The  8th  section  enacts  "  that  each  of  the  scud  superior  courts  shall 
moreover  have  and  exercise  the  same  jurisdiction  within  its  limits, 
in  all  cases  arising  under  the  laws  and  constitution  of  the  United 
States,  which,  by  an  act  to  establish  the  judicial  courts  of  the  United 
States,  approved  the  24th  of  September,  1789,  ^  and  an  act  in  addi- 
tion to  the  act  entitled  an  act  io  establish  the  judicial  courts  of  the 
United  States,  approved  the  2d  of  March,  1793,^  was  vested  in  the 
court  of  Kentucky  district" 

The  powers  of  the  territorial  legislature  extend  to  all  rightful 
objects  of  legislation,  subject  to  the  restriction  that  their  laws  shall 
not  be  <*  inconsistent  with  the  laws  and  constitution  of  the  United 
States."  As  salvage  is  admitted  to  come  within  this  description,  the 
act  is  valid  unless  it  can  be  brought  within  the  restriction. 

The  counsel  for  the  libeUants  contend  that  it  is  inconsistent  with 
both  the  law  and  the  constitution ;  that  it  is  inconsistent  with  the 
provisions  of  the  law  by  which  the  territorial  government  was  ere-  ^ 
ated,  and  with  the  amendatory  act  of  March,  1823.     It  vests,  they 
say,  in  an  inferior  tribunal  a  jurisdiction  which  is,  by  those  acts, 

vested  exclusively  in  the  superior  courts  of  the  territory. 
[  *  644  ]       •  This  argument  requires  an  attentive  consideration  of  the 
sections  which  define  the  jurisdiction  of  the  superior  conrtb. 

The  7th  section  of  the  act  of  1823  vests  the  whole  judicial  power 
of  the  terrritory  "  in  two  superior  courts,  and  in  such  inferior  courts 
and  justices  of  the  peace  as  the  legislative  council  of  the  territory 
may  from  time  to  time  establish."  This  general  grant  is  common  to 
the  superior  and  inferior  courts,  and  their  jurisdiction  is  concurrent, 
except  so  far  as  it  may  be  made  exclusive  in  either  by  other  provis- 
ions of  the  statute.  The  jurisdiction  of  the  superior  courts  is  de- 
clared to  be  exclusive  over  capital  offences ;  on  every  other  question 
over  which  those  courts  may  take  cognizance  by  virtue  of  this  sec- 
tion, concurrent  jurisdiction  may  be  given  to  the  inferior  courts. 
Among  these  subjects  are  <'  all  civil  cases  arising  under  and  cognizable 
by  the  laws  of  the  territory  now  in  force  therein,  or  which  may  at 
any  time  be  enacted  by  the  legislative  council  thereot" 

It  has  been  already  stated  that  all  the  laws  which  were  in  force  in 
Florida  while  a  province  of  Spain,  those  excepted  which  were  polit- 
ical in  their  character,  which  concerned  the  relations  between  the 
people  and  their  sovereign,  remained  in  force  until  altered  by  the  gov- 
ernment of  the  United  States.  Congress  recognizes  this  principle  by 
using  the  words  "  laws  of  the  territory  now  in  force  therein."  No 
laws  could  then  have  been  in  force  but  those  enacted  by  the  Spanish 

1  1  Stats,  at  Large,  78.  ilb.  SS3. 
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government  If  among  these  a  law  existed  on  the  subject  of  salvage, 
and  it  is  scarcely  possible  there  should  not  have  been  such  a  law» 
jurisdiction  over  cases  arising  under  it  was  conferred  on  the  superior 
courts,  but  that  jurisdiction  was  not  exclusive.  A  territorial  act,  con- 
ferring jurisdiction  over  the  same  cases  on  an  inferior  court,  would 
not  have  been  inconsistent  with  this  section. 

The  8th  section  extends  the  jurisdiction  of  the  superior  courts  in 
terms  which  admit  of  more  doubt  The  words  are :  "  That  each  of 
the  said  superior  courts  shall,  moreover,  have  and  exercise  the  same 
jurisdiction  within  its  limits,  in  all  cases  arising  under  the  laws  and 
constitution  of  the  United  States,  which,  by  an  act  to  establish  the 
judicial  courts  of  the  United  States,  was  vested  in  the  court  of  the 
Kentucky  district" 

The  11th  section  of  the  act  declares  '*  that  the  laws  of  the  United 
States  relating  to  the  revenue  and  its  collection,  and  all  other  public 
acts  of  the  United  States  not  inconsistent  or  repugnant  to  this  act, 
shall  extend  to  and  have  full  force  and  effect  in  the  territory  afore- 
said.'' 

The  laws  which  are  extended  to  the  territory  by  this  sec- 
tion were  either  for  the  punishment  of  crime  or  for  civil  *  pur-  [  *  645  J 
poses.  Jurisdiction  is  given  in  all  criminal  cases  by  the  7th 
section ;  but  in  civil  cases  that  section  gives  jurisdiction  only  in  those 
which  arise  under  and  are  cognizable  by  the  laws  of  the  territory. 
Consequently,  all  civil  cases  arising  under  the  laws  which  are  ex« 
tended  to  the  territory  by  the  11th  section,  are  cognizable  in  the  ter- 
ritorial courts  by  virtue  of  the  8th  section ;  and,  in  those  cases,  the 
superior  courts  may  exercise  the  same  jurisdiction  as  is  exercised  by 
the  court  for  the  Kentucky  district 

The  question  suggested  by  this  view  of  the  subject,  on  which  the 
case  under  consideration  must  depend,  is  this :  — 

Is  the  admiralty  jurisdiction  of  the  district  courts  of  the  United 
States  vested  in  the  superior  courts  of  Florida,  under  the  words  of 
the  8th  section,  declaring  that  each  of  the  said  courts  ^  shall,  more- 
over, have  and  exercise  the  same  jurisdiction  within  its  limits,  in  all 
cases  arising  under  the  laws  and  constitution  of  the  United  States," 
which  was  vested  in  the  courts  of  the  Kentucky  district  ? 

It  is  observable  that  this  clause  does  not  confer  on  the  territorial 
courts  all  the  jurisdiction  which  is  vested  in  the  court  of  the  Ken- 
tucky district,  but  that  part  of  it  only  which  applies  to  ^^  cases  arising 
under  the  laws  and  constitution  of  the  United  States."  Is  a  case  of 
admiralty  of  this  description  ? 

The  constitution  and  laws  of  the  United  States  give  jurisdiction 
to  the  district  courts  over  all  cases  in  admiralty ;  but  jurisdiction  over 
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the  case  does  not  constitnte  the  case  itself.  We  are,  therefore,  to 
inquire  whether  cases  in  admiralty  and  cases  arising  under  the  laws 
and  constitution  of  the  United  States  are  identicaL 

If  we  have  recourse  to  that  pure  fountain  from  which  all  the  juris- 
diction of  the  federal  courts  is  derived,  we  find  language  employed 
which  cannot  well  be  misunderstood.  The  constitution  declares  that 
"  the  judicial  power  shall  extend  to  all  cases  in  law  and  equity  arb- 
ing  under  this  constitution,  the  laws  of  the  United  States,  and  treaties 
made,  or  which  shall  be  made,  under  their  authority ;  to  all  cases 
affecting  ambassadors,  or  other  public  ministers,  and  consuls  ;  to  all 
cases  of  admiralty  and  maritime  jurisdiction." 

The  constitution  certainly  contemplates  these  as  three  distinct 
classes  of  cases ;  and,  if  they  are  distinct,  the  grant  of  jurisdiction 
over  one  of  them  does  not  confer  jurisdiction  over  either  of  the  other 
two.  The  discrimination  made  between  them  in  the  constitution  is, 
we  think,  conclusive  against  their  identity.  K  it  were  not  so,  if  this 
were  a  point  open  to  inquiry,  it  would  be  difficult  to  maintain  the 
proposition  that  they  are  the  same.  A  case  in  admiralty  does  not, 
in  fact,  arise  under  the  constitution  or  laws  of  the  United 
[  *  S46  ]  States.  These  cases  *  are  as  old  as  navigation  itself ;  and 
the  law,  admiralty  and  maritime,  as  it  has  existed  for  ages, 
is  applied  by  our  courts  to  the  cases  as  they  arise.  It  is  not,  then,  to 
the  8th  section  of  the  territorial  law  that  we  are  to  look  for  the  grant  of 
admiralty  and  maritime  jurisdiction  to  the  territorial  courts.  Conse- 
quently, if  that  jurisdiction  is  exclusive,  it  is  not  made  so  by  the 
reference  to  the  district  court  of  Kentucky. 

It  has  been  contended  that,  by  the  constitution,  the  judicial  power 
of  the  United  States  extends  to  all  cases  of  admiralty  and  maritime 
jurisdiction,  and  that  the  whole  of  this  judicial  power  must  be  vested 
'^  in  one  supreme  court  and  in  such  inferior  courts  as  congress  shall 
from  time  to  time  ordain  and  establish."  Hence,  it  has  been  argued 
that  congress  cannot  vest  admiralty  jurisdiction  in  courts  created  by 
the  territorial  legislature. 

We  have  only  to  pursue  this  subject  one  step  further  to  perceive 
that  this  provision  of  the  constitution  does  not  apply  to  it  The  next 
sentence  declares  that  ^<  the  judges,  both  of  the  supreme  and  inferiOT 
courts,  shall  hold  their  offices  during  good  behavior."  The  judges  of 
the  superior  courts  of  Florida  hold  their  offices  for  four  years.  These 
courts,  then,  ore  not  constitutional  courts,  in  which  the  judicial  power 
conferred  by  the  constitution  on  the  general  government  can  be  de- 
posited. They  are  incapable  of  receiving  it.  They  are  legislative 
courts,  creatiCd  in  virtue  of  the  general  right  of  sovereignty  which 
exists  in  the  government,  or  in  virtue  of  that  clause  which  enables 
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congress  to  make  all  needful  roles  and  regulations  respecting  the  ter- 
ritory belonging  to  the  United  States.  The  jurisdiction  with  which 
they  are  invested  is  not  a  part  of  that  judicial  power  which  is  defined 
in  the  3d  article  of  the  constitution,  but  is  confeired  by  congress,  in 
the  execution  of  those  general  powers  which  that  body  possesses  over 
the  territories  of  the  United  States.  Although  admiralty  jurisdiction 
can  be  exercised  in  the  States  in  those  courts  only  which  are  estab- 
lished in  pursuance  of  the  3d  article  of  the  constitution,  the  same 
limitation  does  not  extend  to  the  territories.  In  legislating  for  them, 
congress  exercises  the  combined  powers  of  the  general  and  of  a  state 
government 

We  think,  then,  that  the  act  of  the  territorial  legislature  erecting 
the  court  by  whose  decree  the  cargo  of  The  Point  a  Petre  was  sold, 
is  not  "  inconsistent  with  the  laws  and  constitution  of  the  United 
States,"  and  is  valid.  Consequently,  the  sale  made  in  pursuance  of 
it  changed  the  property,  and  the  decree  of  the  circuit  court,  awarding 
restitution  of  the  property  to  the  claimant,  ought  to  be  affirmed,  with 
costs. 

3  P.  307;  12  P.  72;  14  P.  353,  526;  9  H.  235 ;  15  H.  451;  16  H.  164;  17  H.  2S4,  525; 

19  H.  393. 
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Claimants. 

1  P.  547. 

This  coait  does  not  oonsider  a  point  open  for  discaesion  which  has  been  once  deliberately 
decided. 

A  claim  haring  been  admitted,  the  prosecutor  mast  file  an  exceptive  allegation,  If  the  pro- 
ceeding be  in  the  admiralty,  or  a  plea  in  abatement,  if  it  be  by  an  information  at  law,  in 
order  lo  pat  in  issne  the  claimants'  right  to  appear. 

The  coart  may,  in  its  discretion,  refose  to  restore  property  to  a  claimant,  if  the  evidence  at 
the  hearing  shows  he  onght  not  to  receive  it,  though  no  forfeiture  be  decreed. 

The  case  is  stated  in  the  opinion  of  the  court 

Writy  (attorney-general,)  for  the  United  States. 

Ogden  and  HaU^  contrk 

•  Story,  J.,  delivered  the  opinion  of  the  coort  [  *  549  ] 

This  is  the  same  cause  which  came  before  this  court  at 
February  term,  1823,  and  is  reported  in  8  W.  391.  The  cause  hav- 
ing been  remanded  to  the  district  court  of  Louisiana  fot  further  pro* 
ceedings,  the  libel  or  information  was  there  amended,  so  as  to  become 
technically  an  exchequer  information  of  seizure ;  and  the  parties  being 
at  issue  upon  the  question  of  forfeiture,  the  jury  returned  a  verdict 
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for  the  claimants,  upon  which  judgment  was  rendered  in  their  &Tor. 
Upon  the  writ  of  error  now  brought  up  on  this  last  judgment}  two 
grounds  for  reversal  have  been  asserted  in  the  assignment  of  eirora 
spread  upon  the  record,  and  the  attomeyigeneral  has  now  submitted 
them,  after  a  brief  exposition,  to  the  consideration  of  the  court 

The  first  is  in  substance  the  same  question  which  was  decided  by 
this  court  upon  the  former  appeal,  and  is  presented  in  the  shape  of  a 
reargument  by  the  district  attorney.  Upon  this,  it  is  unnecessary  to 
say  more,  than  that  we  adhere  to  the  opinion  formerly  expressed,  and 
can  perceive  no  reason  for  changing  it.  It  is  not  the  habit  of  this 
court  to  consider  points  again  open  for  discussion,  which  have  been 
once  deliberately  decided,  and  have  furnished  the  groundwork  of  the 
judgment  already  rendered  in  the  same  cause,  in  a  former  stage  of 
its  presentation  here. 

The  second  ground  is,  that  Messrs.  Hazard  and  Williams,  in  whose 
behalf  the  claim  in  this  case  was  interposed,  are  not  the  real  owners 
of  the  wine  under  seizure,  but  the  same  was  owned  by  one  Charles 
Hall ;  so  that  the  claimants  are  not  entitled  to  any  judgment  of 
restitution. 

This  objection  is  founded  upon  a  mistaken  view  of  the  time,  nature, 
and  order  of  the  proceedings  proper  in  suits  in  rem^  whether  arising 
on  the  admiralty  or  exchequer  side  of  the  court  In  such  suits,  the 
claimant  is  an  actor,  and  is  entitled  to  come  before  the  court  in  that 
character  only  in  virtue  of  his  proprietary  interest  in  the  thing  in 
controversy ;  this  alone  gives  him  a  persona  standi  in  judicio.  It  is 
necessary  that  he  should  establish  his  right  to  that  character,  as  a 
preliminary  to  his  admission  as  a  party,  ad  litems  capable  of  sustain- 
ing the  litigation.  He  is  therefore  in  the  regular  and  proper  course 
of  practice,  required  in  the  first  instance,  to  put  in  his  claim  upon 
oath,  averring  in  positive  terms  his  proprietary  interest  If  he  refuses 
so  to  do,  it  is  a  sufficient  reason  for  a  rejection  of  his  claim.  K  the 
claim  be  made  through  the  intervention  of  an  agent,  the  agent  is  in 
like  manner  required  to  make  oath  to  his  belief  of  the  verity  of  the 
claim ;  and  if  necessary,  he  may  also  be  required  to  pro- 
[  •  550  ]  duce  and  prove  his  authority,  before  he  *  can  be  admitted  to 
put  in  the  claim.  If  this  is  not  done,  it  furnishes  matter  of 
exception,  and  may  be  insisted  upon  by  the  adverse  party,  for  the 
dismissal  of  the  claim.  If  the  claim  be  admitted  upon  this  prelimi- 
nary proof,  it  is  still  open  to  contestation,  and,  by  a  suitable  exceptive 
allegation  in  the  admiralty,  or  by  a  correspondent  plea  in  the  nature 
of  a  plea  in  abatement  to  the  person  of  the  claimant,  in  the  ex- 
chequer, the  facts  of  proprietary  interest,  sufficient  to  support  the  claim, 
may  be  put  in  contestation,  and  formally  decided.    It  is  in  this  stage 
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of  the  proceedings,  and  in  this  only,  that  the  question  of  the  daimant^B 
right  is  generally  open  for  discussion.  If  the  daim  is  admitted  with- 
out objection,  and  allegations  or  pleadings  to  the  merits  are  subse* 
quently  put  in,  it  is  a  waiver  of  the  preliminary  inquiry,  and  an  ad- 
mission that  the  party  is  rightly  in  court,  and  capable  of  contesting 
the  merits.  K,  indeed,  it  should  afterwards  appear  upon  the  trial, 
even  after  the  merits  have  been  disposed  of  in  favor  of  the  claimants, 
that  the  daimant  had  in  reality  no  title  to  the  property ;  but  that  the 
same  was  the  property  of  a  third  person,  who  was  not  represented  by 
the  claimant,  or  had  an  adverse  interest,  or  whose  rights  had  been 
defrauded,  it  might  still  be  the  duty  of  the  court  to  retain  the  prop- 
erty in  its  own  custody,  until  the  true  owner  might  have  an  oppor> 
tunity  to  interpose  a  daim,  and  receive  it  from  the  court  But  such 
cases  can  rarely  occur ;  and  are  applications  to  the  discretion  of  the 
court,  for  the  fdrtherance  of  justice ;  and,  in  no  shape  matters,  which 
the  onginsi  promovefU  could  have  a  right  to  require  at  its  hands. 

From  this  review  of  the  practice,  as  to  claims  in  proceedings  m 
rem,  it  is  obvious  that  the  objection  now  relied  on,  however  apparent 
it  might  be  from  the  evidence  disdosed  upon  the  record,  could  not 
be  insisted  on  as  matter  of  error.  In  a  strict  sense,  however,  this 
being  a  writ  of  error  upon  an  exchequer  information  tried  by  a  jury, 
the  evidence  given  at  the  trial  is  not  properly  before  us;  and  as  a 
common  law  proceeding,  the  affidavit  of  Mr.  Henner  constitutes  no 
part  of  the  record.  But,  even  if  that  affidavit  were  admissible,  and 
the  objection  were  now  open,  it  is  by  no  means  clear,  that  it  would 
be  available.  The  property  was  by  the  consent  of  Hall  sold  and 
conveyed  to  Messrs.  Hazard  and  WiUiams,  in  trust  for  himself.  K 
that  conveyance  was  fraudulent  as  to  creditors,  it  was  not  absolutely 
void,  and  only  voidable  by  them.  And,  at  all  events,  we  cannot  but 
see  that  they  had  fall  authority  to  interpose  this  daim,  by  the  con- 
sent of  the  real  owner ;  and  the  irregularity,  if  any,  prejudices  no  ad- 
verse right,'  and  interferes  with  no  rule  of  justice. 

The  judgment  of  the  district  court  must  therefore  be  af- 
firmed.   But  a  certificate  of  probable  cause  of  seizure  *  vdll .  [  *  551  ] 
be  granted,  as  such  probable  cause  is  not  denied  to  exist, 
and  indeed  is  apparent  from  the  verdict  of  the  first  jury. 

7H.BSS. 
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Robert  Steele's  Lessee,  Plaintiff  in  Error,  v.  Jesse  Spencer  and 
otbersi  Defendants  in  Error. 
1  P.  5&a. 

By  the  statutes  of  Ohio,  en  mnreoorded  deed  is  Toid  as  against  one  to  whom  the  grantor  mi 
decreed  by  a  coort  of  chancery  to  make  a  title,  soch  decree  operating  as  a  conveyance. 

The  question  whether  an  alteration  was  made  in  a  deed  is  for  the  jary ;  whether  an  altera- 
tion, if  made,  was  material,  is  for  the  coort. 

The  case  is  stated  in  the  opinion  of  the  court. 

Leonard^  for  the  plaintiff. 

Euring^y  contra. 

[  •  557  ]      •  Trimble,  J.,  delivered  the  opinion  of  the  conrt. 

This  writ  of  error  is  prosecuted  to  reverse  a  judgment  of 
the  circuit  court  for  the  district  of  Ohio,  rendered  in  favor  of  the 
defendants  in  an  action  of  ejectment  instituted  by  the  plaintiff  in 
error  against  the  defendants  in  the  court  below  to  recover  a  tract  of 
land  in  Perry  county. 

On  the  trial  of  the  general  issue  which  was  joined  between  the 
parties,  the  plaintiff  gave  in  evidence  a  patent  from  the  President  of 
the  United  States  to  Jesse  Spencer,  dated  the  15th  of  November, 
1811,  for  the  land  in  controversy ;  a  deed  of  conveyance  for  the  land 
from  Jesse  Spencer  to  William  Steele,  purporting  to  bear  date  the 
20th  of  January,  1818,  and  also  a  deed  from  William  Steele  to 
Robert  Steele  dated  the  7th  of  July,  1821,  prior  to  the  institution  of 
the  suit. 

It  appeared  from  a  certificate  on  the  deed  from  Jesse  Spencer  to 
William  Steele,  that  it  had  been  acknowledged  on  the  day  of  its 
date  before  a  justice  of  the  peace,  aitd  it  was  attested  by  two  sub- 
scribing witnesses. 

The  deed  .from  Jesse  Spencer  to  Steele  had  never  been  recmded 
either  in  the  county  where  the  land  lies  or  elsewhere.  Wherever  the 
name  of  William  Steele  appeared  in  the  body  of  the  deed  or  in  the 
label  thereon,  it  appeared  to  have  been  written  over  an  erasure,  and 
with  ink  of  a  different  color,  as  did  the  words  Boss  and  Ohio,  in 
describing  the  place  of  residence  of  Steele.     This  was  unaccounted 

for  by  any  testimony  in  the  cause. 
[  •  558  ]  •  The  defendanis  gave  in  evidence  a  record  and  decree  of 
the  supreme  court  of  the  State  of  Ohio,  in  a  cause  in  which 
the  heirs  of  Thomas  Spencer  and  the  defendants  in  this  cause  weie 
complainants,  and  Jesse  Spencer,  the  patentee  of  the  land,  was  defend* 
ant 
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This  decree  was  rendered  by  the  supreme  court  on  the  3d  of  Jan-? 
uary,  1820,  while  sitting  in  Ross  county,  having  heard  the  cause  in 
Perry  county,  where  the  suit  was  instituted  and  where  the  land  lies ; 
and  having  held  it  under  an  advisement,  as  is  the  practice  in  Ohio,  the 
decree  was  pronounced  in  the  cause  at  Ross  county,  and  was  certi- 
fied from  thence  to  Perry  county,  to  be  there  entered  on  record  in  the 
suit  in  the  same  manner  as  if  rendered  while  the  supreme  court  was 
sitting  in  Perry  county,  and  it  was  so  entered  on  record  accordingly. 

The  decree  was  also  recorded  in  the  office  of  the  recorder  of  deeds 
on  the  24th  of  July,  1822,  in  Perry  county. 

The  decree  inter  alia  ordered  Jesse  Spencer,  the  patentee  of  the 
land,  ^^  within  six  months  from  the  date  of  the  decree,  to  make  out  a 
deed  with  covenants  of  general  warranty  conveying  to  the  complain- 
ants in  that  cause  and  defendants  in  this,  an  undivided  nine  parta 
out  of  ten  or  nine  tenths  of  the  tract  of  land  in  controversy ;  and  to 
deposit  said  deed  duly  executed,  acknowledged,  and  attested,  with 
the  derk  of  the  supreme  court  of  the  county  of  Perry  within  the 
said  term  of  six  months ;  and  by  the  clerk  to  be  delivered  to  the  com- 
plainants  upon  their  paying  and  depositing  with  the  clerk  within  the 
said  term  of  six  months,  certain  sums  of  money,  with  interest,  as 
9pecified  in  the  decree ;  and  that  upon  the  failure  of  the  said  Jesse 
Spencer  to  make  out  and  deposit  a  deed  as  above  directed  within 
the  said  term  of  six  months,  that  then  and  in  that  case  the  complain* 
ants  shall  hold,  possess,  and  enjoy,  nine  tenths  of  the  said  tract  of 
land  in  as  full  and  ample  a  manner  as  if  the  same  were  conveyed  to 
them  by  the  said  Jesse  Spencer." 

The  defendants  paid  and  deposited  with  the  clerk  the  money  re« 
quired  by  the  decree  within  the  six  months,  and  took  his  receipt  for 
the  same. 

It  appears  by  a  bill  of  exceptions  tendered  by  the  plaintiff's  comi- 
sel,  that,  after  the  evidence  was  closed,  the  counsel  of  the  defendants 
moved  the  court  to  instruct  the  jury,  1.  That  the  decree  of  the 
supreme  court  of  the  State  of  Ohio  given  in  evidence  by  the  defend- 
ants, vested  in  them  such  a  legal  title  to  the  land  in  question  as 
would  have  been  vested  by  a  conveyance  from  Jesse  Spencer  of 
equal  date ;  and  that  the  Registry  Act  of  Ohio  applies  as  well  to  the 
title  of  the  defendants  under,  said  decree,  as  it  would  do  if  they  held 
under  a  bond  fide  deed  of  the  same  date  from  the  patentee. 

•2.  That  if  the  elder  deed  be  not  recorded  within  the  time  [  *  559  ] 
specified  by  the  Registry  Act  of  Ohio,  it  is  wholly  void  as 
to  subsequent  bond  fide  purchasers  without  notice  of  the  existence 
of  such  deed 

3.  That  if  the  deed  from  Jesse  Spencer  to  William  Steele  was 
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altered  in  a  material  point  after  it  was  sealed,  attested,  and  acknowl- 
edged, such  alteration  absolutely  avoids  the  deed ;  and  it  can  convey 
no  title  to  the  lessor  of  the  plaintiff;  which  instructions  the  court 
gave  and  the  plaintiff  excepted. 

The  counsel  for  the  plaintiff  relies  on  the  following  points  for  a 
reversal  of  the  judgment:  — 

1.  The  court  below  erred  in  charging  the  jury  that  the  Registry 
Act  of  Ohio  applies  as  well  to  the  title  of  the  defendants  under  the 
decree  set  forth  in  the  bill  of  exceptions,  as  if  they  held  under  a  bond 
fide  deed  of  the  same  date. 

2.  That  the  court  below  erred  in  charging  the  jury  that  if  the  deed 
from  Jesse  Spencer  to  WiUiam  Steele  was  altered  in  a  material  part, 
after  it  was  sealed,  attested,  and  acknowledged,  such  alteration  abso- 
lutely avoids  the  deed,  and  it  can  pass  no  title  to  the  lessor  of  the 
plaintiff. 

The  propriety  of  the  first  instruction  given  by  the  court  to  the  jury, 
admits  not  of  a  doubt  The  statute  of  Ohio,  entitled  "  an  act  direct- 
ing the  mode  of  proceeding  in  chancery,"  declares :  **  That  where  a 
decree  shall  be  made  for  a  conveyance,  release,  or  acquittance,  &c., 
and  the  party  against  whom  the  decree  shall  pass  shall  not  comply 
therewith  by  the  time  appointed,  then  such  decree  shaU  be  considered 
and  taken  in  all  courts  of  law  and  equity,  to  have  the  same  operation 
and  effect,  and  be  as  available  as  if  the  conveyance,  release,  or  ac- 
quittance, had  been  executed  conformably  to  such  decree."  Land 
Laws  for  Ohio,  296. 

The  Registry  Act  of  Ohio  directs  that  all  deeds  made  within  the 
State,  shall  be  recorded  ^'  within  six  months  from  the  actual  time  of 
signing  or  executing  of  such  deeds;"  and  declares,  that  if  any  such 
deed  shall  not  be  recorded  in  the  county  where  the  land  lies  within 
the  time  allowed  by  the  act, ''  the  same  shall  be  deemed  fraudulent 
against  any  subsequent  band  fide  purchaser  for  valuable  consideration 
without  notice  of  such  deed." 

In  the  construction  of  registry  acts,  the  term  "purchaser"  is 
Usually  taken  in  its  technicsd,  legal  sense.  It  means  a  complete 
purchaser;  or,  in  other  words,  a  purchaser  clothed  with  the  legal  title. 
The  meaning  of  the  statute  is,  that  an  unrecorded  deed  shall,  after 
the  expiration  of  the  time  limited  by  the  statute,  be  deemed  fraudu- 
lent and  void,  as  against  all  subsequent  purchasers  who  may  have 
obtained  the  legal  title  for  valuable  consideration  withoat 
[  •  660  ]  notice.  The  case  of  the  •defendants  is  then  within  the  terms 
of  the  Registry  Act.  They  obtained  their  decree,  and  paid 
the  purchase-money  directed  by  the  decree  without  notice ;  and  the 
decree  had  obtained,  by  operation  of  the  statute,  all  the  attributes  of 
a  perfect  legal  title. 
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The  argument  for  the  plaintiff  on  thb  branch  of  the  case,  was 
founded  on  a  supposition  that,  to  bring  the  defendant's  case  within 
the  terms  of  the  Registry  Act,  it  must  be  shown  that  their  title  has 
been  recorded  as  a  deed,  and  thek  title  being  not  a  deed  but  a  decree, 
it  is  insisted  they  are  not  within  the  terms  of  the  statute.  This  is  a 
mistake.  The  plaintiff's  deed  not  being  recorded,  the  statute  avoids 
it,  in  terms,  as  against  all  subsequent  purchasers  for  valuable  consid- 
eration without  notice,  whether  their  titles  be  recorded  or  not.  If  the 
defendants  had  held  under  a  conveyance  executed  by  Jesse  Spencer  in 
obedience  to  the  decree,  their  title-deed,  although  not  recorded,  would, 
by  the  terms  of  the  statute,  prevail  against  the  plaintiff's  prior  unre- 
corded deed.  A  deed  not  being  recorded  avoids  it  as  against  subse- 
quent, but  not  as  against  prior  purchasers.  By  the  laws  of  the  State 
of  Ohio,  the  decree  obtained  by  the  defendants,  clothes  them  with 
the  legal  title  in  as  ample  a  manner  as  a  deed.  They  are  purchasers 
for  valuable  consideration  without  notice;  and  are,  therefore,  not 
only  within  the  words,  but  also  within  the  spirit  and  intention  of  the 
statute. 

This  reasoning  has  been  indulged  upon  a  supposition  that  the  title 
of  the  defendants  has  not  been  sufficiently  recorded,  which  is  not 
admitted.  The  decree,  which  is  their  title,  is  of  record  in  the  chan- 
cery suit  in  the  proper  county  where  the  land  lies,  and  it  was  recorded 
in  the  office  of  the  recorder  of  deeds.  Whether  this  last  mode  of 
recording  the  decree  is  usually  practised  in  Ohio  or  not,  we  are  not 
informed.  But  we  suppose  the  defendants  had  done  cdl  they  could 
do,  to  commit  their  title  to  record  in  the  proper  county. 

The  third  instruction  given  by  the  court  to  the  jury,  which  forms 
the  second  ground  relied  on  by  the  plaintiff's  counsel  for  a  reversal 
of  the  judgment,  cannot.be  sustained.  Although  the  proposition 
may  be  true,  that  a  material  erasure  or  (alteration  in  a  deed  after  its 
execution  may  avoid  the  deed,  yet  the  instruction  ought  not  to  have 
been  given  in  the  terms  used  by  the  court.  Whether  erasures  and 
alterations  had  been  made  in  the  deed  or  not,  was  a  question  of  fact 
proper  to  be  referred  to  the  jury ;  but  whether  the  erasures  and  alter- 
ations were  material  or  not,  was  a  question  of  law  which  ought  to 
have  been  decided  by  the  court.  The  instruction  given  refers  the 
question  of  materiality  to  the  jury,  as  well  as  the  fact  of  alteration 
and  erasure. 

•  K  the  name  of  William  Steele  was  inserted  in  the  deed  [  *  561  ] 
as  grantee  after  its  fall  execution  and  attestation,  instead  of 
the  name  of  some  other  grantee  which  was  stricken  out,  no  doubt 
the  alteration  was  very  material,  and  nothing  could  in  that  case  pass 
by  the  deed  to  William  Steele.  The  two  other  alterations  supposed 
VOL.  vji.  59 


696  SUPREME   COURT  OP  THE   UNITED  STATES. 

Steele's  Leieee  o.  Spencer.    1  P. 

altered  in  a  material  point  after  it  was  sealed,  attested,  and  acknowl- 
edged, such  alteration  absolutely  avoids  the  deed ;  and  it  can  convey 
no  title  to  the  lessor  of  the  plaintiff;  which  instructions  the  court 
gave  and  the  plaintiff  excepted. 

The  counsel  f<»r  the  plaintiff  relies  on  the  following  points  for  a 
reversal  of  the  judgment:  — 

1.  The  court  below  erred  in  charging  the  jury  that  the  Registry 
Act  of  Ohio  applies  as  well  to  the  title  of  the  defendants  under  the 
decree  set  forth  in  the  bill  of  exceptions,  as  if  they  held  under  a  bond 
fide  deed  of  the  same  date. 

2.  That  the  court  below  erred  in  charging  the  jury  that  if  the  deed 
from  Jesse  Spencer  to  William  Steele  was  altered  in  a  material  part, 
after  it  was  sealed,  attested,  and  acknowledged,  such  alteration  abso- 
lutely  avoids  the  deed,  and  it  can  pass  no  title  to  the  lessor  of  the 
plaintiff. 

The  propriety  of  the  first  instruction  given  by  the  court  to  the  jury, 
admits  not  of  a  doubt  The  statute  of  Ohio,  entitled  "  an  act  direct- 
ing the  mode  of  proceeding  in  chancery,"  declares :  "  That  where  a 
decree  shall  be  made  for  a  conveyance,  release,  or  acquittance,  &c., 
and  the  party  against  whom  the  decree  shall  pass  shall  not  comply 
therewith  by  the  time  appointed,  then  such  decree  shall  be  considered 
and  taken  in  all  courts  of  law  and  equity,  to  have  the  same  operation 
and  effect,  and  be  as  available  as  if  the  conveyance,  release,  or  ac- 
quittance, had  been  executed  conformably  to  such  decree."  Land 
Laws  for  Ohio,  296. 

The  Registry  Act  of  Ohio  directs  that  all  deeds  made  within  the 
State,  shall  be  recorded  '*  within  six  months  from  the  actual  time  of 
signing  or  executing  of  such  deeds;"  and  declares,  that  if  any  such 
deed  shall  not  be  recorded  in  the  county  where  the  land  lies  within 
the  time  allowed  by  the  act, "  the  same  shall  be  deemed  fraudulent 
against  any  subsequent  band  fide  purchaser  for  valuable  consideration 
without  notice  of  such  deed." 

In  the  construction  of  registry  acts,  the  term  "purchaser"  is 
usually  taken  in  its  technical,  legal  sense.  It  means  a  complete 
purchaser;  or,  in  other  words,  a  purchaser  clothed  with  the  legal  title. 
The  meaning  of  the  statute  is,  that  an  unrecorded  deed  shall,  after 
the  expiration  of  the  time  limited  by  the  statute,  be  deemed  fraudu- 
lent and  void,  as  against  all  subsequent  purchasers  who  may  have 
obtained  the  legal  title  for  valuable  consideration  without 
[  *  560  ]  notice.  The  case  of  the  *  defendants  is  then  within  the  terms 
of  the  Registry  Act  They  obtained  their  decree,  and  paid 
the  purchase-money  directed  by  the  decree  without  notice ;  and  the 
decree  had  obtained,  by  operation  of  the  statute,  all  the  attributes  of 
a  perfect  legal  title. 
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The  argament  for  the  plaintiff  on  this  branch  of  the  case,  was 
founded  on  a  supposition  that,  to  bring  the  defendant's  case  within 
the  terms  of  the  Registry  Act,  it  must  be  shown  that  their  title  has 
been  recorded  as  a  deed,  and  their  title  being  not  a  deed  but  a  decree, 
it  is  insisted  they  are  not  within  the  terms  of  the  statute.  This  is  a 
mistake.  The  plaintiff's  deed  not  being  recorded,  the  statute  avoids 
it,  in  terms,  as  against  all  subsequent  purchasers  for  valuable  consid- 
eration without  notice,  whether  their  titles  be  recorded  or  not  If  the 
defendants  had  held  under  a  conveyance  executed  by  Jesse  Spencer  in 
obedience  to  the  decree,  their  title-deed,  although  not  recorded,  would, 
by  the  terms  of  the  statute,  prevail  against  the  plaintiff's  prior  unre- 
corded deed.  A  deed  not  being  recorded  avoids  it  as  against  subse* 
quent,  but  not  as  against  prior  purchasers.  By  the  laws  of  the  State 
of  Ohio,  the  decree  obtained  by  the  defendants,  clothes  them  with 
the  legal  title  in  as  ample  a  manner  as  a  deed.  They  are  purchasers 
for  valuable  consideration  without  notice;  and  are,  therefore,  not 
only  within  the  words,  but  also  within  the  spirit  and  intention  of  the 
statute. 

This  reasoning  has  been  indulged  upon  a  supposition  that  the  title 
of  the  defendants  has  not  been  sufficiently  recorded,  which  is  not 
admitted.  The  decree,  which  is  their  title,  is  of  record  in  the  chan- 
cery suit  in  the  proper  county  where  the  land  lies,  and  it  was  recorded 
in  the  office  of  the  recorder  of  deeds.  Whether  this  last  mode  of 
recording  the  decree  is  usually  practised  in  Ohio  or  not,  we  are  not 
informed.  But  we  suppose  the  defendants  had  done  all  they  could 
do,  to  commit  their  title  to  record  in  the  proper  county. 

The  third  instruction  given  by  the  court  to  the  jury,  which  forms 
the  second  ground  relied  on  by  the  plaintiff's  counsel  for  a  reversal 
of  the  judgment,  cannot.be  sustained.  Although  the  proposition 
may  be  true,  that  a  material  erasure  or  alteration  in  a  deed  after  its 
execution  may  avoid  the  deed,  yet  the  instruction  ought  not  to  have 
been  given  in  the  terms  used  by  the  court.  Whether  erasures  and 
alterations  had  been  made  in  the  deed  or  not,  was  a  question  of  fact 
proper  to  be  referred  to  the  jury ;  but  whether  the  erasures  and  alter- 
ations were  material  or  not,  was  a  question  of  law  which  ought  to 
have  been  decided  by  the  court  The  instruction  given  refers  the 
question  of  materiality  to  the  jury,  as  well  as  the  fact  of  alteration 
and  erasure. 

•  If  the  name  of  William  Steele  was  inserted  in  the  deed  [  *  561 J 
as  grantee  after  its  full  execution  and  attestation,  instead  of 
the  name  of  some  other  grantee  which  was  stricken  out,  no  doubt 
the  alteration  was  very  material,  and  nothing  could  in  that  case  pass 
by  the  deed  to  William  Steele.  The  two  other  alterations  supposed 
VOL.  VII.  59 
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in  the  words  «  Eoss  "  and  «  Ohio,''  in  the  description  of  the  grantee's 
residence,  may  have  been  either  material  or  immaterial,  as  upon  a 
sound  construction  of  the  whole  instrument  they  would  or  would 
not  alter  or  change  its  operation  and  effect 

The  court  ought  to  have  decided  the  question  of  materiality  in  each 
instance,  leaving  the  fact  of  alteration  to  the  jury  for  their  decisioa 
The  instruction  given  was  calculated  to  mislead  the  jury  by  im[xes9- 
ing  on  them  the  belief  that  they  were  warranted  iij  finding  either  of 
the  supposed  alterations  to  be  material,  however  it  may  have  been  in 
point  of  law.  The  construction  of  deeds  belongs  to  the  province  of 
the  court,  the  materiality  of  an  alteration  in  a  deed  is  a  question  of 
construction,  and  in  this  case  the  court  committed  an  error,  by  giving 
an  instruction  to  the  jury  which  imposed  on  them  a  difficult  ques> 
tion  of  construction,  upon  which  the  jury  ought  to  have  been  enlight- 
ened by  the  decision  of  the  court. 

The  judgment  of  the  circuit  court  must  be.reversed,  and  the  cause 
remanded,  with  instructipns  to  award  a  venire  facias  de  novo. 


William  S.  Nicholls,  and  others,  Appellants,  v.  Thomas  Hodgbs, 
Executor  of  Thomas  C.  Hodges,  deceased. 

I  P    562. 

The  decision  of  the  orphans*  court  for  the  county  of  Washington  in  the  District  of  Colnmhia, 
as  to  the  quantmn  of  commissions  to  be  allowed  to  an  executor  is  concluBire,  and  no  Appeal 
Ues. 

The  case  is  stated  in  the  opinion  of  the  court 

Ketfj  for  the  appellant 

Cozej  contra. 

[  •  664  ]       •  DuvALL,  J.,  delivered  the  opinion  of  the  court 

The  appellee  in  this  case  obtained  letters  testamentary  on 
the  estate  of  Thomas  C.  Hodges,  deceased,  and  passed  account  in 
the  orphans'  court  for  Washington  county,  in  which  he  was  allowed 
ten  per  cent  commission  on  the  inventory  of  the  deceased's  estate, 
amounting  to  $2,358.70,  and  $1,200  for  services  rendered  to  the 
deceased  in  his  lifetime.  The  appellants,  creditors  of  the  deceased, 
finding  that  the  estate  would  probably  be  insufficient  to  pay  the  full 
amount  of  their  claims,  filed  their  petition  in  the  orphans'  court 
objecting  to  the  allowance  of  the  claims  of  the  executor,  alleging  that 
the  property  of  the  deceased  consisted  only  of  a  store  of  goods  ia 
Greoi^etown,  and  a  few  debts  due  to  him,  and  that  the  settlement  of 
the  estate  was  made  without  much  labor  or  expense.     Upon  the 
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answer  of  the  executor,  and  the  testimony  taken  in  the  cause,  the 
judge  of  the  orphans'  court  decided  in  favor  of  the  executor,  and 
decreed  that  both  claims  be  allowed.  From  this  decree  an  appeal 
was  prayed  and  granted  to  the  circuit  court,  for  Washington  county, 
in  which  the  judgment  of  the  orphans'  court  was  affirmed.  From 
thia  decision  the  cause  is  brought  up  by  appeal  to  this  court  for  final 
hearing  and  decree. 

Several  questions  have  been  raised  in    arguing  this  cause.     On 
the  part  of  the  appellants,  it  is  contended,  first,  that  the 
•  allowance  of  ten  per  cent  on  the  inventory,  circumstanced  [  *665  ] 
as  this   case  appears  to  be,  is  unjust  and  unreasonable. 
Secondly,  That  there  is  no  foundation  for  the  claim  of  (1,200,  made 
by  the  executor  for  services  rendered  the  testator  in  his  lifetime. 

The  counsel  for  the  appellee  contends,  first,  that  the  whole  allow- 
ance made  by  the  orphans'  court  was  no  more  than  a  moderate 
compensation  for  the  attention  and  prompt  settlement  of  the  accounts 
of  the  deceased,  by  the  executor,  and  for  his  services  for  several  years 
as  a  clerk  in  the  store  of  the  deceased ;  and  secondly,  that  the  decis- 
ion of  the  orphans'  court  was  final  and  conclusive,  and  from  which 
there  ought  to  have  been  no  appeal. 

The  power  and  authority  of  the  orphans'  court  is  derived  from  the 
testamentary  laws  of  Maryland.  The  last  general  act  upon  the  sub- 
ject is  that  passed  in  the  year  1798,  c  101.  The  orphans'  court  has 
a  general  power  to  administer  justice  in  all  matters  relative  to  the 
affairs  of  deceased  persons,  according  to  law.  The  commission  to 
be  allowed  to  an  executor  or  administrator,  is  submitted  to  the  dis- 
cretion of  the  court,  "  not  under  five  per  cent,  nor  exceeding  ten  per 
cent,  on  the  amount  of  the  inventory."  If  the  executor  has  a  claim 
against  the  deceased,  it  shall  stand  on  an  equal  footing  with  other 
claims  of  the  same  nature.  *On  a  plenary  proceeding,  if  either  party 
shall  require,  the  court  will  direct  an  issue  or  issues  to  be  made  up 
and  sent  to  a  court  of  law  to  be  tried,  and  any  person  conceiving 
himself  aggrieved  by  any  judgment,  decree,  decision,  or  order,  may 
appeal  to  the  court  of  chancery,  or  to  a  court  of  law.  And  in  Mary- 
land, the  decision  of  the  court  in  which'  the  appeal  is  made  is  final 
and  conclusive.  But  in  the  case  under  consideration,  this  court  has 
jurisdiction  by  virtue  of  the  act  of  congress  of  February,  1801,^  by 
which  the  circuit  court  for  the  District  of  Columbia  was  created, 
which  provides,  s.  8,  that  "  any  final  judgment,  order,  or  decree,  in  the 
said  circuit  court,  wherein  the  matter  in  dispute,  exclusive  of  costs,  shall 
exceed  the  value  of  $100,  may  be  reexamined,  and  reversed,  or  afiirmed 
in  the  supreme  court  of  the  United  States,  by  writ  of  error  or  appeal." 

*  8  Stats,  at  Large,  106. 
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By  an  act  of  congress  ^  subsequently  passed,  the  matter  in  dispute 
exclusive  of  costs  must  exceed  the  value  of  $1,000  in  order  to  entitle 
the  party  to  an  appeal. 

With  respect  to  the  commission  to  be  allowed  to  the  executor  or 
administrator,  it  is  submitted  by  law  to  the  discretion  of  the  court, 
not  less  than  five  nor  more  than  ten  per  cent  They  may  allow 
the  lowest  or  highest  rate,  or  any  intermediate  proportion  between 
the  minimum  and  m^iximum,  to  which,  in  their  discretion, 
[  *  566  ]  they  may  adjudge  the  party  to  be  entitled  *  upon  a  con- 
sideratioli  of  all  circumstances,  according  to  the  services 
rendered,  and  the  trouble  and  expense  in  completing  the  administra- 
tion. Upon  a  just  construction  of  this  act,  it  was  obviously  the 
intention  of  the  legislature,  that  the  decision  of  the  orphans'  court 
should  be  final  and  conclusive,  and  such  is  the  opinion  of  this  court 

The  claim  of  $1,200,  for  services  rendered  in  the  lifetime  of  the 
testator,  rests  upon  different  ground.  The  law  places  it  "  on  au 
equal  footing  with  other  claims  of  the  same  nature."  The  legality 
and  equity  of  the  claim  must  be  examined  in  the  same  manner  as  the 
claim  of  any  other  creditor  Of  course,  it  is  a  claim  on  the  trial  of 
which  either  party  might  have  required  a  trial  by  jury  in  the  manner 
prescribed  by  law.  But  this  was  not  asked,  and  the  claim  was  sub* 
mitted  in  gross  to  the  decision  of  the  orphans'  court,  and  was  decided 
on  in  like  manner  by  the  circuit  court;  and  it  is  now  brought  in  the 
same  shape  before  this  court 

To  support  a  claim  of  this  nature,  it  is  incumbent  on  the  party 
making  it  to  prove  some  contract,  promise,  or  agreement,  expressed 
or  implied,  in  relation  to  it  The  testimony  contained  in  the  record 
may  be  summed  up  in  a  few  words.  It  is  admitted  by  the  appellee, 
that  there  was  no  agreement  to  pay  him  wages.  It  is  in  proof  that 
he  lived  with  his  uncle  three  or  four  years  in  the  capacity  of  a  clerk, 
and  that,  for  more  than  half  the  time,  he  was  the  only  clerk  in  the 
store,  his  uncle  having  great  confidence  in  him.  That  it  was  dis- 
tinctly understood  between  them  that  the  testator  had  agreed  to  pay 
his  board,  to  find  him  in  clothing,  and  to  pay  his  expenses  generally. 
That  it  was  customary  among  merchants  to  take  young  men  of  a 
certain  age  for  their  board  and  clothes ;  that  the  uncle  had  said  that 
at  a  future  day  he  intended  to  take  him  into  partnership  with  him; 
and  it  was  proved  that  the  testator,  at  the  time  of  making  his  will, 
observed  that  he  had  given  his  nephew  a  legacy  as  a  consideration 
for  his  services,  and  that  he  had  always  intended  to  give  him  some- 
thing. It  is  not  denied  that  the  testator  had  fully  complied  with  his 
engagement  to  pay  his  board,  supply  him  with  clothes,  and  pay  his 

^8  Stats,  at  Large,  261. 
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expenses.     On  this  testimony  the  claim  rests.     The  evidence  is  too 
defective  to  require  comment.     It  is  the  opinion  of  this  court  that  it 
^  is  too  loose  and  indeterminate  to  sanction  the  claim,  and  it  cannot 
be  allowed. 

The  decree  of  the  circuit  court,  affirming  the  decree  of  the  orphans' 
court  as  to  this  is  reversed,  in  all  other  respects  it  is  affirmed. 

8  H.  402. 


Thb  Bank  of  Columbia  v.  George  Sweeny.     . 

I  P.  567. 

This  court  will  not  grant  a  mandamu$  to  reyise  the  proceedings  of  a  circuit  coart  aa  to  Uia 
pleadings.    Thia  can  only  be  done  hj  a  writ  of  error  after  a  final  judgment. 

Messrs.  Jones  and  Kei/  moved  the  court  for  a  mandamiM. 
The  case  is  stated  in  the  opinion  of  the  court. 

*  Jones  and  JTey,  for  the  plaintifis.  [  *  569  ] 

Swarm  and  the  Aitomey^Generai^  for  the  defendant. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

This  case  arose  under  the  provision  of  the  act  of  the  legislature  of 
Maryland,  incorporating  the  Bank  of  Columbia,  which  authorizes 
summary  process  for  the  collection  of  debts  due  to  the  bank.  That 
act  allows  an  execution  against  the  person  of  the  debtor  to  issue,  in 
the  first  instance,  upon  the  application  of  the  president  of  the  bank ; 
but  it  also  authorizes  the  court,  if  upon  the  return  of  the  execution 
the  defendant  '*'  dispute  the  debt,"  to  order  an  issue  to  be  made  up, 
&C.,  to  try  the  action. 

In  the  present  case,  the  circuit  court  did  not  refuse  to  direct  such 
an  issue  to  be  made  up ;  which,  had  they  refused  to  do,  a  mandamus 
would  have  been  the  proper  process  to  compel  that  to  be  done  which 
the  act  requires.  But  the  circuit  court  did  direct  an  issue,  and  allow 
a  plea  of  the  statute  of  limitations. 

The  application  now  is  that  the  circuit  court  be  ordered  to  with- 
draw that  issue,  and  to  direct  a  different  issue  to  be  made  up  accord- 
iug  to  what  the  counsel  for  the  bank  supposes  to  be  the  proper  con- 
struction of  the  act 

We  think  this  is  not  a  proper  case  for  a  mandamus.  It  does  not 
differ  in  principle  firom  any  other  case  in  which  the  party  should  plead 
a  defective  plea,  and  the  plaintiff  should  demur  to  it ;  in  which  case 
there  is  no  doubt  that  the  revising  power  of  this  court  could  be  exer- 
cised only  by  a  writ  of  error. 

If  this  motion  could  now  prevail,  it  would  be  a  plain  evasion  of 
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the  provision  of  the  act  of  congress,^  that  final  judgments  only  should 
be  broogbt  before  this  coort  for  reexamination.  This  case  might  still 
be  brought  before  this  court  by  a  writ  of  error,  notwithstanding  any 
opinion  expressed  upon  the  mandamus^  and  the  same  question  again 
be  discussed  upon  the  final  judgment.  The  efiect,  therefore,  of 
this  mode  of  interposition  would  be  to  retard  decisions  upon  ques^ 
tions  which  were  not  final  in  the  court  below,  so  that  the  same  caa:se 
might  come  before  this  court  many  times  before  there  would  be  a 
final  judgment 

The  .court  is  therefore  of  opinion  that  tiiis  is  not  a  case  for  a  mash 
damtiSf  and  the  motion  is  denied. 


Stephen  Waring,  Plaintiff  in  Error,  t;.  Jambs  Jackson,  Ex-deviae  of 
Medcef  Eden  and  another,  Defendants  in  Error.  The  Same  v. 
The  Same. 

I  P.  570. 

Under  a  devise  to  two  sons  in  fee,  with  a  claase  that  if  either  die  without  isime,  the  snrriror 
should  take  his  part,  and  if  both  die  without  issue,  then  over.  Held,  that,  under  the  law 
of  New  York,  nothing  passed  by  this  last  limitation  over. 

A  possession  of  land  taken  and  held  andcr  an  execation,  not  against  the  lawful  owner,  docs 
not  prevent  him  from  devising  the  land  under  the  law  of  New  York. 

Thompson,  J.,  delivered  the  opinion  of  the  court 
These  cases  come  up  fi'om  the  circuit  court  of  the  United  States 
for  the  southern  district  of  New  York,  upon  writs  of  error.  The 
question  in  the  court  below  turned  upon  the  construction  of  the  will 
of  Medcef  Eden,  the  elder,  bearing  date  the  29th  August,  1798,  by 
which  the  testator  devised  to  his  son,  Joseph,  certain  portions  of  his 
estate,  among  which  were  the  premises  in  question  in  this  causa 
"  To  him,  his  heirs,  executors,  and  administrators  forever.*'  In  like 
manner,  he  devised  to  his  son,  Medcef,  his  heirs  and  assigns,  certain 
other  portions  of  his  property,  and  adds  the  following  clause :  **  Item. 
It  is  my  will,  and  I  do  order  and  appoint  that  if  either  of  my  said 
sons  should  depart  this  life  without  lawful  issue,  his  share  or  part 
shall  go  to  the  survivor.  And  in  case  of  both  their  deaths  without 
lawful  issue,  then  I  give  all  the  property  aforesaid  to  my  brother,  John 
Eden,  of  Lofters,  in  Cleveland,  in  Yorkshire,  and  my  sister,  Hannah 

Johnson,  of  Whitby,  in  Yorkshire,  and  their  heirs." 

[  •671  ]     •  The  case  of  Jackson  v.  Chew,  12  W.  163,  decided  at  the 

last  term,  brought  under  the  consideration  of  this  court  the 

construction  of  this  same  clause  in  the  will,  and  the  records  in  the 

present  cases  have  been  submitted  to  the  court,  without  argument,  to 
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Bee  whether  the  decision  in  that  case  will  govern  the  cases  now  be- 
fore us.  The  facts  disclosed  in  the  case  of  Jackson  v.  Chew,  did  not 
require  of  the  court  to  decide  any  other  question  than  whether  Joseph 
Eden  took  under  the  will  an  estate  tail,  which,  by  operation  of  the 
statute  of  New  York,  abolishing  entails,  would  be  converted  into  a 
fee-simple  absolute.  The  court  decided  that  he  did  not  take  an  estate 
tail,  but  an  estate  in  fee,  defeasible  in  the  event  of  his  dying  without 
issue  in  the  lifetime  of  his  brother,  (which  event  happened,)  and 
thereupon  his  interest  in  the  land  became  extinct,  and  the  limitation 
over  to  his  brother,  Medcef,  was  good  as  an  executory  devise. 

In  the  cases  now  before  the  court,  it  appears  that  Medcef  Eden 
has  died  without  issue,  having  by  his  last  will  and  testament  devised 
bis  estate  to  his  widow,  and  certain  other  devisees  therein  named, 
which  has  given  rise  to  two  other  questions,  namely,  whether  John 
Eden  and  the  heirs  of  Hannah  Johnson  (she  being  dead)  took  any 
estate  in  the  premises,  under  this  clause  in  the  will,  on  the  death  of 
Medcef  Eden,  without  issue  ? 

And  whether  the  possession  taken  and  held  under  the  sheriff's 
sale,  by  virtue  of  the  judgments  and  executions  against  Joseph  Eden 
was  such  an  adverse  holding  as  to  prevent  the  operation  of  the  will 
of  Medcef  Eden,  the  younger. 

In  deciding  the  case  of  Jackson  v.  Chew,  we  did  not  enter  into  an 
examination  of  the  construction  of  this  clause  in  the  will,  considered 
as  an  open  question ;  but  adopted  the  construction,  which  appears 
to  be  well  settled  in  the  two  highest  courts  of  law  in  the  State  of 
New  York,  not  only  upon  this  very  clause,  but  in  numerous  other 
analogous  cases;  and  has  thereby 'become  a  fixed  rule  of  landed 
property  in  that  State. 

And  this  was  in  conformity  with  what  has  been  the  uniform  course 
of  this  court  with  respect  to  the  titles  to  real  property  to  apply  the 
same  rule  that  we  find  applied  by  the  state  tribunals  in  like  cases. 

The  additional  questions  presented  in  the  cases  now  before  us, 
have  likewise  undergone  a  very  full  examination  in  that  State,  and 
been  decided  both  by  the  supreme  court  and  the  court  for  the  correc- 
tion of  errors.  In  the  case  of  Wilkes  v.  Lion,  2  Cowen,  333,  the 
decision  turned  upon  these  very  points,  and  the  court  of  enrors 
affirming  the  decision  of  the  supreme  court,  held  with  only  one  dis- 
senting voice,  that  nothing  passed  under  the  ulterior  devise  over  to 
John  Eden  and  Hannah  Johnson,  but  that  Medcef  Eden 
had  become  seised  of  an  estate  in  fee-simple  *  absolute.  [  *  672  ] 
No  opinion  appears  to  have  been  directly  expressed  by  the 
court  with  respect  to  the  effects  of  the  adverse  possession  upon  the 
operation  of  the  devise  in  the  will  of  Medcef  Eden,  the  younger. 
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But  this  was  a  question  necessarily  involved  in  the  result  And 
the  decisions  of  the  courts  in  that  State  are  very  satisfactory  to  show 
that  such  an  adverse  possession  will  not  there  prevent  the  operation 
of  a  devise. 

The  doctrine  in  the  case  of  Doe  v.  Thompson,  5  CJowen,  374,  war- 
rants this  conclusion.  And  it  is  understood  that  this  precise  question, 
arising  on  the  construction  of  the  statute  of  the  wills  in  that  State, 
has  recently  been  decided  in  the  supreme  court  in  a  case,  the  report 
of  which  is  not  to  be  found  here. 

We  are  accordingly  of  opinion  that  the  judgments  of  the  circuit 
court  in  these  cases  must  be  affirmed. 

8  P.  99. 


Thb  United  States,  Plaintiffs  in  Error,  v.  Nicholas  Stansbury 
AND  Edward  Morgan. 

I  P.  573. 

A  discharge,  by  the  secretary  of  the  trcasary,  of  the  principal  debtor  taken  on  a  oci.  jo.  pur- 
suant to  the  act  of  Jane  6, 1798,  (I  Stats,  at  Large,  561,)  does  not  release  his  sureties  from 
the  judgment,  nor  operate  as  a  satisfaction  thereof. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Maryland.     The  case  is  stated  in  the  opinion  of  the  court 

Wirt,  (attorney-general,)  for  the  United  States.     No  counsel  contrd. 

[  •  574  ]       •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  was  an  action  of  debt  on  a  judgment  which  had 
been  rendered  in  favor  of  the  United  States,  against  Thomas  Shep- 
pard,  and  the  two  defendants  in  error.  The  marshal  returned,  as  to 
Sheppard,  non  est  inventus.     The  other  two  defendants  pleaded  that 

they  were  sureties  to  Sheppard,  in  the  bond  on  which  the 
[  •  575  ]  former  judgment  was  rendered ;   that  the  United  *  States 

took  out  a  CO,  so.  on  that  judgment  against  Sheppard,  by 
virtue  of  which  he  was  imprisoned ;  whereupon  William  H.  Craw- 
ford, the  secretary  of  the  treasury  of  the  United  States,  released  the 
said  Sheppard  from  execution  on  his  paying  costs,  and  conveying  all 
his  property,  real,  personal,  and  mixed,  to  the  United  States,  with 
which  condition,  it  is  admitted,  Sheppard  complied.  The  United 
States  demurred,  and  the  circuit  court  gave  judgment  on  the  demur- 
rer, pro /orma,  for  the  defendants,  which  judgment  is  now  before  this 
court  on  a  writ  of  error. 

It  is  not  denied  that,  at  •common  law,  the  release  of  a  debtor 
whose  person  is  in  execution,  is  a  release  of  the  judgment  itsel£ 
Yet  the  body  is  not  satisfaction  in  reality,  but  is  held  as  the  surest 
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means  of  coercing  satisfaction.  The  law  will  not  permit  a  man  to 
proceed  at  the  same  time  against  the  person  and  estate  of  hia 
debtor ;  and  when  the  creditor  has  elected  to  take  the  person,  it  pre- 
sumes satisfaction  if  the  person  be  voluntarily  released.  The  release 
of  the  judgment  is,  therefore,  the  legal  consequence  of  the  voluntary 
discharge  of  the  person  by  the  creditor. ' 

This  being  the  positive  operation  of  the  common  law,  it  may 
unquestionably  be  changed  by  statute. 

The  United  States  contend  that  it  is  changed^  by  the  act  providing 
for  the  relief  of  persons  imprisoned  for  debts  due  to  the  United  States. 
That  act  authorizes  the  secretary  of  the  treasury,  on  receiving  a  con- 
veyance  of  the  estate  of  a  debtor  confined  in  jail  at  the  suit  of  the 
United  States,  or  any  collatenJ  security  to  the  use  of  the  United 
States,  to  discharge  such  debtor  from  his  imprisonment  under  such 
execution ;  and  he  shall  not  be  again  imprisoned  for  the  said  debt ; 
^  but  the  judgment  shall  remain  good  and  sufficient  in  law,  and  may 
be  satisfied  out  of  any  estate  which  may  then  or  at  any  time  after- 
wards belong  to  the  debtor. 

The  sole  duty  of  the  court  is  to  constrae  this  statute  according 
to  its  words,  and  the  intent  of  the  legislature.  Did  congress  design 
to  discharge  the  sureties  or  to  release  the  judgment  ? 

The  act  is  ^'  for  the  relief  of  persons  imprisoned  for  debts  due  to 
the  United  States,"  not  for  the  relief  of  their  sureties ;  and  does 
not  contain  a  single  expression  conducing  to  the  opinion  that  the 
mind  of  the  legislature  was  directed  towards  the  sureties  or  contem- 
plated their  discharge.  The  only  motive  for  the  act  being  to  relieve 
debtors,  who  surrender  all  their  property,  from  the  then  useless  pun* 
ishment  of  imprisonment,  there  can  be  no  motive  for  converting  this 
act  of  mere  humanity  into  the  discharge  of  other  debtors,  whose 
condition  it  does  not  in  any  manner  deteriorate.  If  tiie  act 
produces  this  *  effect,  it  is  an  effect  contrary  to  its  intention,  [  *  576  ] 
occasioned  by  a  technical  rule  originating  in  remote  ages, 
which  has  never  been  applied  to  a  statutory  discharge  of  the  person. 

But  the  language  of  the  statute  has  guarded  against  this  result 
It  has  expressly  declared  that  the  judgment  shall  remain  good  and 
sufficient  in  law.  How  can  this  court  say  that  it  is  not  good,  and  is 
not  sufficient  ?  If  it  be  good  and  sufficient,  for  what  purpose  is  it 
so?  Certainly,  for  the  purposes  for  which  it  was  rendered;  to 
enable  the  United  States  to  proceed  regularly  upon  it,  as  upon  other 
judgments,  with  the  single  exception  made  by  the  act  itself.  The 
voluntary  discharge  of  a  debtor  by  his  creditor  is  a  release  of  the 
judgment,  because  such  is  the  law.  But  in  this  case  the  legislature 
has  altered  the  law.     It  has  declared  that  the  discharge  of  a  debtor 
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in  tbe  foriuB  preaoribed,  shall  amount  solely  to  a  liberation  of  Uw 
person,  not  to  a  release  of  the  judgment ;  that  shall  remain  good 
and  BuiEcient  Were  oourts  to  say  that,  notwithstanding  this  pro- 
vision, the  judgment  is  released,  it  would  amount  to  a  declaration, 
that  a  technicalrule  in  the  common  law,  founded  in  a  presumption 
growing  out  of  the  simplicity  of  ancient  times,  and  not  always  con- 
sistent with  the  fact,  is  paramount  to  the  legislative  power.  It  would 
in  fact  be  to  repeal  the  statute.  It  would  unquestionably  be  to 
defeat  the  object  of  the  legislature ;  since  it  would  be  no  very  hardy 
assertion  to  say  that,  if  the  discharge  of  the  person  in  custody  dis- 
charged the  other  obligors,  the  imprisoned  debtor  would  never  be 
released  while  the  debt  remained  unpaid;  unless  the  insolvency 
extended  to  all  the  obligors. 

The  second  point  made  by  the  counsel  for  the  defendants,  that  the 
sureties  are  exonerated  by  the  compromise  made  with  the  principal 
without  their  concurrence,  is  the  same  in  principle  with  that  which 
has  been  considered.  No  compromise  of  the  debt  has  been  made. 
The  course  prescribed  by  the  law  has  been  pursued.  The  whole 
property  of  the  imprisoned  debtor  has  been  surrendered,  and  on 
receiving  it  his  person  has  been  discharged.  The  act  of  congress 
declares  that  the  judgment  shall  still  remain  in  force.  If  the  cred- 
itor had  entered  into  a  compromise  not  prescribed  by  law,  or  had 
given  any  discharge  not  directed  by  statute,  the  question  might  have 
been  open  for  argument  But,  while  the  whole  transaction  is  within 
the  precise  limits  marked  out  by  law,  it  cannot  produce  a  result 
directly  opposite  to  that  intended  by  the  statute.  The  only  doubt 
which  can  be  suggested,  respecting  the  intent  of  the  legislature,  is 
created  by  the  last  words  of  the  sentence,  declaring  that  the  judg- 
ment shall  remain  good  and  sufficient  in  law.  They  are,  "ai^ 
may  be  satisfied  out  of  any  estate  wiiich  ma^^  then,   or   at  any 

time  afterwards  belong  to  the  debtor.  These  words  are 
[  •  677  ]  certainly  *  useless;  and  may  be  supposed  to  indicate  an  idea 

that  it  could  be  satisfied  out  of  the  estate  of  the  debtor 
only ;  that,  as  they  are  not  required  to  render  that  estate  *  liable, 
they  may  be  understood  to  limit  the  right  of  the  creditor  to  obtain 
satisfaction  from  the  estate  of  any  other  person.  We  do  not, 
however,  think  this  the  correct  construction.  The  words  are  con- 
sidered as  mere  surplusage,  not  as  limiting  the  rights  of  the  United 
States  to  proceed  against  all  those  who  are  bound  by  the  judg- 
ment. 

We  think,  then,  that  the  circuit  court  ought  to  have  sustained  tiie 
demurrer ;  and  that  ihe  judgment  which  overrules  it  ought  to  be 
reversed.    But  considering  the  plea,  and  the  manner  in  which  the 
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eanae  has  been  brought  up,  the  court  will  not  direct  an  absolute  judg- 
ment to  be  entered  for  the  United  States ;  but  will  reverse  the  judg- 
ment and  remand  the  same  for  further  proceedings,  that  the  circuit 
court  may  give  leave  to  the  defendants  to  plead 

5  P.  173;  15  H.  281. 


The  Bank  of  Columbia,  Use  of  the  Bank  of  the  United  States 

r.  John  Lawrence. 

I  P.  578. 

An  indorser  resided  in  the  coantiy,  two  or  three  miles  from  the  town  of  Georgetown,  where 
^e  note  was  payable,  and  was  in  the  habit  of  reoeiring  his  letters  at  the  post-office  of  that 
place ;  held,  that  a  notice  put  into  that  post-office,  and  directed  to  him  at  Georgetown, 
was  sufficient 

The  case  is  stated  in  the  opinion  of  the  coorb 
Xep  and  Dunlqpj  for  the  plaintiffs. 
Janes  and  To^Iotj  contra. 

*  Thompson,  J.,  delivered  the  opinion  of  the  conrt  [  *  580  ] 
This  case  comes  before  the  court  upon  a  writ  of  eiror  to 

the  circuit  court  of  the  District  of  Ck)lumbia. 

•  The  defendant  was  sued  as  indorser  of  a  promissory  [  •  681  ] 
note  for  $5,000,  made  by  Joseph  Mulligan,  bearing  date 

the  15th  of  July^  1819,  and  payable  sixty  days  after  date,  at  the 
Bank  of  Columbia.  The  making  and  indorsing  the  note,  and  the 
demand  of  payment,  were  duly  proved ;  and  the  only  question  upon 
the  trial  was  touching  the  manner  in  which  notice  of  non-payment 
was  given  to  the  indorser ;  no  objection  being  made  to  the  sufficiency 
of  the  notice  in  point  of  time. 

The  material  facts  before  the  court  upon  this  part  of  the  case,  as 
shown  by  the  bill  of  exceptions,  were :  That  the  banking-house  of 
the  plaintiffs  was  in  Georgetown,  at  which  place  the  note  appears  to 
be  dated.  That  some  time  before  the  note  fell  due  the  defendant 
had  lived  in  the  city  of  Washington,  and  carried  on  the  business  of 
a  morocco  leather-dresser,  keeping  a  shop  and  living  in  a  house  of 
his  own  in  the  said  city.  That  about  the  year  1818,  be  sold  his 
shop  and  stock  in  trade  and  relinquished  his  business,  and  removed 
with  his  family  to  a  farm,  in  Alexandria  county,  within  the  District 
of  Columbia,  and  about  two  or  three  miles  from  Georgetown.  That 
the  Georgetown  post-office  was  the  nearest  post-office  to  his  place  of 
residence,  and  the  one  at  which  he  usually  received  his  letters. 
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The  notice  of  non-payment  was  put  into  the  post-office,  at  George- 
town, addressed  to  the  defendant  at  that  place.  It  was  proved  oq 
the  part  of  the  defendant,  that  at  the  time  of  his  removal  into  the 
country,  and  from  that  time  until  after  the  note  in  question  fell  due, 
he  continued  to  be  the  owner  of  the  house  in  Washington,  where  he 
formerly  lived,  and  which  was  occupied  by  his  sbter-in-law,  Mrs. 
Harbaught  That  he  came  frequently  and  regularly  every  week,  and 
as  often  as  two  or  three  times  a  week,  to  this  house ;  where  he  was 
employed  in  winding  up  his  former  business  and  settling  his  ac- 
counts, and  where  he  kept  his  books  of  account,  and  where  his  bank 
notices,  such  as  were  usually  served  by  the  runner  of  the  bank  on 
parties  who  were  to  pay  notes,  were  sometimes  left,  and  sometimes 
at  a  shop  opposite  to  his  house ;  and  where  also  his  newspapers  and 
foreign  letters  were  left.  That  his  coming  to  town  and  so  employing 
himself  was  generally  known  to  persons  having  business  with  him. 
That  his  residence  in  the  country  was  known  to  the  cashier  of  the 
bank.  That  there  was  a  regular  daily  mail  from  Georgetown  to  the 
city  of  Washington,  and  that  the  defendant's  house  was  situated  in 
Washington  less  than  a  quarter  of  a  mile  from  Georgetown. 

There  was  also  some  evidence  given  on  the  part  of  the  plaintifiki 
tending  to  show  that  the  usage  of  the  bank  in  serving  notices  in 
similar  cases,  was  conformably  to  the  one  here  pursued,  and 
[  *  582  ]  that  the  defendant  was  apprised  of  such  usage.  But  *  that 
testimony  may  be  laid  out  of  view,  as  this  court  does  not 
found  its  opinion  in  any  measure  upon  that  part  of  the  case.  Upon 
this  evidence  the  plaintiffs  prayed  the  court  to  instruct  the  jury,  tiiat 
it  was  not  incumbent  on  them  to  have  left  the  notice  of  the  non- 
payment of  the  note  at  the  house  occupied  by  Mrs.  Harbaugh,  as 
stated  in  the  evidence ;  but  that  it  was  sufficient,  under  the  circum- 
stances stated,  to  leave  the  notice  at  the  post-office  in  Georgetown ; 
which  instructions  the  court  refused  to  give,  but  instructed  the  jury 
that  their  verdict  must  be  governed  according  to  their  opinion  and 
finding  on  the  subject  of  usage  which  had  been  given  in  evidence. 

The  jury  found  a  verdict  for  the  defendant. 

From  this  statement  of  the  case  it  appears  that  the  note  was  made 
at  Georgetown,  payable  at  the  Bank  of  Columbia,  in  that  town. 
That  the  defendant  when  he.  indorsed  the  note  lived  in  the  county  of 
Alexandria,  within  the  District  of  Columbia,  and  having  what  is 
alleged  to  have  been  a  place  of  business  in  the  city  of  Washington ; 
and  the  notice  of  non-payment  was  put  into  the  Gteorgetown  post- 
office,  addressed  to  the  defendant  at  that  place,  by  which  it  is  under- 
stood that  the  notice  was  either  inclosed  in  a  letter,  or  the  notice 
itself  sealed  and  superscribed  with  the  name  of  the  defendant,  with 
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the  direction  "  Georgetown  '*  upon  it ;  and  whether  this  notice  is 
sufficient  is  the  question  to  be  decided. 

If  it  should  be  admitted  that  the  defendant  had  what  is  usuedly 
called  a  place  of  business  in  the  city  of  Washington,  and  that  notice 
served  there  would  have  been  good ;  it  by  no  means  follows  that 
service  at  his  place  of  residence  in  a  different  place,  would  not  be 
equally  good.  Parties  may  be  and  frequently  are  so  situated  that 
notice  may  well  be  given  at  either  of  several  places.  But  the  evi- 
dence does  not  show  that  the  defendant  had  a  place  of  business  in 
the  city  of  Washington,  according  to  the  usual  commercial  under- 
standing of  a  place  of  business.  There  was  no  public  notoriety  of 
any  description  given  to  it  as  such.  No  open  or  public  business  of 
any  kind  carried  on,  but  merely  occasional  employment  there  two  or 
three  times  a  week  in  a  house  occupied  by  another  person  ;  and  the 
defendant  only  engaged  in  settling  up  his  old  business.  In  this  view 
of  the  case,  the  inquiry  is  narrowed  down  to  the  single  point,  whether 
notice  through  the  post-office  at  Georgetown  was  good ;  the  defend- 
ant residing  in  the  country  two  or  three  miles  distant  from  that  place 
in  the  county  of  Alexandria. 

The  general  rule  is,  that  the  party  whose  duty  it  is  to  give  notice 
in  such  cases  is  bound  to  use  due  diligence  in  communicating  such 
notice.  But  it  is  not  required  of  him  to  see  that  the  notice 
is  brought  home  to  the  party.  He  may  employ  the  *  usual  [  *  583  J 
and  ordinary  mode  of  conveyance,  and,  whether  the  notice 
reaches  the  party  or  not,  the  holder  has  done  all  that  the  law  requires 
of  him. 

It  seems  at  this  day  to  be  well  settled,  that  when  the  facts  are 
ascertained  and  undisputed,  what  shall  constitute  due  diligence  is  a 
question  of  law.  This  is  certainly  best  calculated  to  have  fixed  on 
uniform  rules  on  the  subject,  and  is  highly  important  for  the  safety 
of  holders  of  commercial  paper. 

And  these  rules  ought  to  be  reasonable  and  founded  in  general 
convenience,  and  with  a  view  to  clog  as  little  as  possible,  consist- 
ently with  the  safety  of  parties,  the  circulation  of  paper  of  this  de- 
scription ;  and  the  rules  which  have  been  settled  on  this  subject  have 
had  in  view  these  objects.  Thus,  when  a  party  entitled  to  notice, 
has  in  the  same  city  or  town  a  dwelling-house  and  counting-house  or 
place  of  business  within  the  compact  part  of  such  city  or  town,  a 
notice  delivered  at  either  place  is  sufficient ;  and  if  his  dwelling  and 
place  of  business  be  within  the  district  of  a  letter-carrier,  a  letter 
containing  such  notice,  addressed  to  the  party  and  left  at  the  post^ 
office,  would  also  be  sufficient.  All  these  are  usual  and  ordinary 
modes  of  communication,  and  such  as  afford  reasonable  ground  for 

VOL    VII.  60 


710         SUPREME   COURT  OF  THE  UNITED  STATES. 
Bank  of  Columbia  o.  Lmwrenoe.    1  P. 

presuming  that  the  notice  will  be  brought  home  to  the  party  without 
unreasonable  delay.  So  when  the  holder  and  indorser  live  in  differ- 
ent post-towns,  notice  sent  by  the  mail  is  sufficient,  whether  it  reach- 
es the  indorser  or  not  And  this  for  the  same  reason,  that  the  mail 
being  a  usual  channel  of  communication,  notice  sent  by  it  is  evi- 
dence of  due  diligence.  And  for  the  sake  of  general  convenience  it 
has  been  found  necessary  to  enlarge  this  rule.  And  it  is  accordingly 
held,  that  when  the  party  to  be  affected  by  the  notice  resides  in  a 
different  place  from  the  holder,  the  notice  may  be  sent  by  the  mail 
to  the  post-office  nearest  to  the  party  entitled  to  such  notice.  It  has 
not  been  thought  advisable,  nor  is  it  believed  that  it  would  comport 
with  practical  convenience,  to  fix  any  precise  distance  from  the  post- 
office  within  which  the  party  must  reside,  in  order  to  make  this  a 
good  service  of  the  notice.  Nor  would  we  be  undewtood  as  laying 
it  down  as  a  universal  rule,  that  the  notice  must  be  sent  to  the  post- 
office  nearest  to  the  residence  of  the  party  to  whom  it  is  addressed. 
If  he  was  in  the  habit  of  receiving  his  letters  through  a  more  distant 
post-office,  and  that  circumstance  was  known  to  the  holder  or  party 
giving  the  notice,  that  might  be  the  more  proper  channel  of  commu- 
nication, becaucic  he  would  be  most  likely  to  receive  it  in  that  way ; 
and  it  would  be  the  ordinary  mode  of  communicating  information  to 
him,  and  therefore  evidence  of  due  diligence. 

In  cases  of  this  description,  where  notice  is  sent  by  mail 
[  * 584  ]  to  a  party  living  in  the  country,  it  is  distance  alone  or  *the 
usual  course  of  receiving  letters  which  must  determine  the 
sufficiency  of  the  notice.  The  residence  of  the  defendant,  therefore, 
being  in  the  county  of  Alexandria,  cannot  affect  the  question.  It 
was  in  proof  that  the  post-office  in  Georgetown  was  the  one  nearest 
his  residence,  and  only  two  or  three  miles  distant,  and  through  which 
he  usually  received  his  letters.  The  letter  containing  the  noti<^,  it  is 
true,  was  directed  to  him  at  Greorgetown.  But  there  is  nothing 
showing  that  this  occasioned  any  mistake  or  misapprehension  with 
respect  to  the  person  intended,  or  any  delay  in  receiving  the  notice. 
And  as  the  letter  was  there  to  be  delivered  to  the  defendant,  and  not 
to  be  forwarded  to  any  other  post-office,  the  address  was  unimpor* 
tant,  and  could  mislead  no  one. 

No  cases  have  fallen  under  the  notice  of  the  court  which  have  sug- 
gested any  limits  to  the  distance  from  the  post-office  within  which  a 
party  must  reside  in  order  to  make  the  service  of  the  notice  in  this 
manner  good.  Cases,  however,  have  occurred,  where  the  distance 
was  much  greater  than  in  the  one  now  before  the  court,  and  the  no- 
tice held  sufficient  16  Johns.  218.  In  cases  where  the  party  entitled 
to  notice  resides  in  the  country,  unless  notice  sent  by  mail  is  suffi* 
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dent,  a  special  messenger  must  be  employed  for  the  purpose  of  serv- 
ing it  And  we  think  that  the  present  case  is  clearly  one  which  does 
not  impose  upon  the  plaintiiis  such  duty.  We  do  not  mean  to  say 
no  such  cases  can  arise,  but  they  will  seldom  if  ever  occur,  and,  at  all 
events,  such  a  course  ought  not  to  be  required  of  a  holder,  except 
under  very  special  circumstances.  Some  countenance  has  lately  been 
given  to  this  practice  in  England  in  extraordinary  cases,  by  allowing 
the  holder  to  recover  of  the  indorser  the  expenses  of  serving  notice  by 
a  special  messenger.  The  case  of  Pearson  v.  Crallan,  2  Smith,  404, 
Chitty,  222,  n.,  is  one  of  this  description.  But  in  that  case,  the  court 
did  not  say  that  it  was  necessary  to  send  a  special  messenger ;  and  it 
was  left  to  the  jury  to  decide  whether  it  was  done  wantonly  or  not. 
The  holder  is  not  bound  to  use  the  mail  for  the  purpose  of  sending 
notice.  He  may  employ  a  special  messenger  if  he  pleases,  but  no 
case  has  been  found  where  the  English  courts  have  directly  decided 
that  he  must  To  compel  the  holder  to  incur  such  expense  would 
be  unreasonable,  and  the  policy  of  adopting  a  rule  that  will  throw 
such  an  increased  charge  upon  commercial  paper  on  the  party  bound 
to  pay,  is  at  least  very  questionable. 

We  are  accordingly  of  opinion  that  the  notice  of  non-payment  was 
duly  served  upon  the  defendant,  and  that  the  court  erred  in  refusing 
80  to  instruct  the  jury. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded 

2  P.  543 ;  9  P.  3d;  10  P.  572;  2  H.  457;  4  H.  185,  262,  336 ;  18  H.  517. 


John  Archer  and  John  W.  Stump,  Executors  of  John  Stump, 
Complainants  and  Appellants,  v.  Mary  Deneale,  Widow  and 
Executrix  of  George  Deneale,  deceased,  Charles  T.  Stuart 
AND  Ann  Lucretia,  his  wife,  Mary  Catharine  and  Nancy  P. 
Deneale,  Children  and  Representatives  of  the  said  George  De- 
neale, Defendants  and  Appellees. 

1  P.  585. 

rhoQgh  a  will  charging  debts  on  the  testator*s  '*  estate  "  may  subject  his  lands  to  their  pay- 
ment, yet  if  the  context  shows  the  testator  referred  only  to  bis  personalty  by  the  word 
estate,  the  lands  are  not  chained. 

The  case  is  stated  in  the  opinion  of  the  court. 

Swann^  for  the  appellants. 

LeCj  contra. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court.  [  *  588  ] 

This  suit  was  brought  in  the  circuit  court  for  the  District 
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of  Columbia,  sitting  in  the  oounty  of  Alexandria,  to  sabject  the  lands 
of  Greorge  Deneale  to  the  payment  of  a  debt  for  which  he  was  soiety. 
The  sole  question  arises  on  the  construction  of  his  wilL  The  com- 
plainants contend  that  it  charges  his  lands  with  his  debts. 

By  his  will,  the  testator  gives  to  his  wife  ^  all  his  estate  real  and 
personal  during  her  life,  for  the  use  and  purpose  of  raising  and  edu- 
eating  his  children  until  they  respectively  are  twenty-one."  He  di* 
rects  that  each  child  shall,  at  that  age,  become  entitled  to  an  equal 
portion  of  his  estate,  both  real  and  personal,  ^  subject  each  to  a  de- 
duction of  one  third  of  the  same,"  to  be  retained  for  the  support  and 
maintenance  of  his  wife.  He  recommends  to  his  wife  to  sell  the  ne- 
groes for  a  term  of  years.  He  directs  that  an  appraisement 
[  *  589  ]  only  of  his  *  estate  ^  shall  be  made  ;  that  no  sale  of  furni- 
ture shall  take  place."  He  then  states  that  he  is  indebted 
to  no  one,  and  purposes  to  continue  so.  He  states  that  he  is  surety 
for  his  brother  James  for  two  sums,-  for  which  he  has  a  deed  of  tnist 
on  his  property,  sufficient,  he  hopes,  to  pay  the  same.  He  then  di- 
rects that  his  estate  shall  not  be  sold  to  pay  these  debts  until  the 
property  so  deeded  shall  be  sold,  when*  his  estate  must  be  charged 
with  any  deficiency.  He  directs  that  his  executor  and  executdx 
should  not  give  security,  as  his  own  debts  did  not  require  it. 

That  the  word  "  estate  "  is  sufficiently  comprehensive  to  embrace 
property  of  every  description,  and  will  charge  lands  with  debts  if  used 
with  other  words  which  indicate  an  intention  to  charge  them,  is  a 
proposition  ^hich  cannot  be  controverted.  As  littie  is  it  to  be  denied 
that  the  word  alone,  if  not  used  with  an  intent  to  subject  the  lands 
of  the  testator  to  the  payment  of  his  debts,  cannot  have  that  effect 

In  the  will  under  consideration  the  testator  alludes  in  two  instances 
to  his  property  generally ;  in  both,  he  uses  the  words  "  estate,"  both 
"  real  and  personal."  In  the  next  instance  the  word  estate  is  intro- 
duced alone  in  the  clause  which  follows :  <<  Item,  I  do  hereby  direct 
that  an  appraisement  only  of  my  estate  be  made,  and  that  no  sale  of 
furniture  shall  take  place." 

In  Virginia,  lands  are  never  appraised,  and  the  law  directs  a  sale 
of  aU  perishable  articles.  When,  therefore,  the  testator  directs  that 
an  appraisement  only  of  his  estate  be  made,  and  that  no  sale  of  fur- 
niture shall  take  place,  he  obviously  applies  the  term  exclusively  to 
that  kind  of  property,  the  appraisement  of  which  is  directed  by  law, 
and  is  usual ;  and  by  adding  the  word  "  only,"  restrains  his  Executors 
fifom  selling  that  property  which  is  directed  by  law  to  be  sold.  In 
this  clause,  the  word  estate  is  plainly  confined  to  personalty.  He 
then  speaks  of  the  debts  for  which  he  is  surety  for  hb  brother  James, 
and  directs  that  his  <<  estate  "  shall  not  be  sold  to  pay  these  debts 
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nntil  the  property  conveyed  to  him  in  trost  shall  be  exhausted  This 
direction  is  obviously  restrictive.  It  restrains  the  executors  from 
using  a  power  they  possess  under  the  law.  That  power  is  to  sell  the 
personal  estate  for  the  payment  of  debts,  but  it  does  not  extend  to 
the  sale  of  lands ;  consequently,  the  word  estate  in  this  place  also 
designates  only  personal  estate.  After  this  prohibition  to  sell  his 
estate  until  the  trust  property  should  be  all  applied  to  the  object,  he 
adds,  "  when  my  estate  must  be  charged  with  any  deficiency." 

There  is  no  foundation  for  the  opinion  that  the  testator  has  used 
the  word  estate  in  this  part  of  the  sentence  in  a  different 
sense  from  that  in  which  it  was  used  in  the  same  *  sentence  [  *  590  ] 
immediately  before,  while  treating  of  the  same  subject. 
The  same  estate,  the  sale  of  which  he  had  just  forbidden  until  a  par- 
ticular event  should  take  place,  must,  he  says,  be  sold  when  that 
event  shall  take  place.    He  means  only  his  personal  estate. 

It  would,  we  think,  be  an  entire  perversion  of  the  language  used 
by  the  testator,  to  construe  these  words  a  charge  upon  his  estate.  He 
does  not  intend  to  create  any  liability  which  the  law  had  not  created. 
When  the  trust  property  shall  be  exhausted,  his  estate,  he  says, 
^  must  be  charged  with  the  deficiency."  He  can  no  longer  prevent 
its  sale. 

We  think  there  is  no  error  in  the  decree,  which  declares  that  the 
will  of  Greorge  Deneale  does  not  charge  his  real  estate  with  his  debts, 
and  that  the  bill  of  the  complainants  be  dismissed  with  costs,  and 
that  the  said  decree  be  affirmed* 


John  Tayloe,  Plaintiff  in  Error,  v.  Elisha  Riggs,  Defendant  in 

Error. 

1  P.  691. 

The  affidavit  of  a  party  is  competent  evidenoe  of  the  loss  of  a  paper;  it  is  not  conclnsiye,  bat 
it  is  to  be  weighed  by  the  court  in  connection  with  the  circumstances. 

When  the  contents  of  a  written  contract  are  to  be  proved  by  parol,  vague  or  uncertain  recol- 
lections are  not  sufficient ;  the  substance  of  the  agreement  must  be  satisfactorily  proved. 

The  case  is  stated  in  the  opinion  of  the  court 

Lee  and  Jones^  for  the  plaintiff 

Swarni  and  Kepj  contra. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court         [  *  594  ] 
This  action  was  brought  in  the  circuit  court  for  the  Dis- 
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trict  of  Columbia,  by  Elisha  Biggs,  the  defendant  in  enror,  to  lecoTer 
back  a  sum  of  money  paid  on  a  contract  for  the  purchase  of  stock. 

The  declaration  contained  two  counts ;  the  first  on  the  contract, 
which  was  in  writing ;  the  second  for  money  had  and  received  by 
the  defendant,  to  the  use  of  the  plaintiff 

At  the  trial,  the  plaintiiSr  in  the  circuit  court  offered  testimony  to 
prove  the  contents  of  the  contract,  having  first  given  notice  to  the 
defendant  to  produce  the  duplicate  copy,  which  had  been  delivered 
to  him  when  it  was  executed,  and  made  an  affidavit  that  the  copy 
which  had  been  retained  by  him,  was  either  destroyed  or  lost. 

The  secondary  evidence  was  admitted,  the  defendant  in  the  circuit 
court  reserving  all  objections,  both  to  its  admissibility  and  compe- 
tency. 

The  first  count  in  the  declaration  states  a  conversation  between 
the  parties,  on  the  15th  of  May,  1818,  concerning  the  sale  of  the 
stock  which  the  said  John  Tayloe  held  in  the  Central  Bank  of 
Georgetown ;  and  alleges  that  it  was  then  and  there  agreed  that  the 
said  John  should  sell  to  the  said  Elisha  the  stock  which  he  held  in 
the  said  bank,  amounting  to  7,642  shares  at  par ;  and,  further,  that 
the  said  John  represented  that  a  dividend  of  four  per  cent,  would  be 
made  on  the  said  stock,  at  the  ensuing  first  Monday  in  July,  and  in- 
sisted that  the  said  EUsha  should  advance  to  him,  in  addition  to  the 
par  value,  so  much  of  the  said  dividend  as  the  said  stock  bad  al- 
ready earned,  which,  according  to  a  calculation  then  made, 
[  •  595  ]  •  amounted  to  three  per  cent  The  declaration  further  al- 
leges that  the  said  Elisha,  confiding  in  the  representations 
of  the  said  John,  did  agree  to  advance  the  supposed  earnings  of  the 
said  stock.  The  agreement  was  then  reduced  to  writing,  and  signed 
by  the  parties.  It  was  further  agreed  that  the  said  Elisha  might  con- 
firm oir  annul  the  contract  in  days.  The  declaration  further 
states  that,  confiding  entirely  to  the  representations  of  the  said  John, 
the  said  Elisha  did  agree  to  confirm  the  said  agreement,  and  did 
agree  to  buy  the  said  stock,  at  par  price,  and  to  advance  to  the  de- 
fendant the  profits  which  the  stock  was  supposed  to  have  earned. 

The  declaration  then  charges  that  the  stock  was  transferred,  its 
par  value  paid,  and  the  additional  sum  of  three  per  cent,  its  sup- 
posed earnings,  amounting  to  $1,903,  paid.  The  declaration  farther 
charges  that,  at  the  time  of  the  contract,  the  bank  had  made  no  profit 
on  which  a  dividend  could  be  declared ;  and  that  it  was  not  compe- 
tent for  the  said  bank,  on  the  said  first  Monday  in  July,  then  next 
following,  to  declare  any  dividend ;  and  that  in  fact  the  bank  did  not 
declare  any  dividend  on  the  said  stock,  of  which  the  said  defendant 
had  notice,  by  means  whereof  he  became  liable  and  bound  to  refimd 
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tiie  money  so  advanced  for  the  supposed  earnings  of  the  said  stock, 
and,  being  so  liable,  be  in  consideration  thereof  assumed,  &c. 

William  Hebb,  a  witness  produced  by  the  plaintiff  below,  deposed 
that  he  came  into  a  room  in  which  the  parties  were  sitting,  when  the 
said  Tayloe  informed  him  that  the  said  Riggs  was  about  to  pur- 
chase his  stock ;  and  he  requested  the  witness  to  take  a  seat  and  be 
an  evidence  to  the  contract.  The  said  Riggs  then  asked  the  said 
Tayloe  what  were  his  terms  ?  He  answered  that  he  would  take  par, 
with  the  dividend  which  would  be  declared  at  the  next  periodical 
term,  which  he  thought  would  be  four  per  cent  Mr.  Riggs  said,  he 
supposed  Mr.  Tayloe  meant  only  the  interest  which  had  accrued  at 
that  time,  to  which  Mr.  Tayloe  assented;  a  calculation  was  then 
made,  and  the  supposed  profit  estimated  at  three  per  cent.  The 
plaintiff  asked  time  to  consult  his  friends,  and  said  he  would  take  the 
stock  on  the  terms  offered.  The  plaintiff,  at  the  request  of  the  de- 
fendant, drew  up  a  memorandum  of  the  agreement,  which  was  read 
over  hastily  in  the  presence  and  hearing  of  the  witness.  It  was 
copied,  signed,  and  attested  by  the  witness,  and  each  party  took  one. 

He  understood,  a  day  or  two  afterwards,  that  the  contract  was 
affirmed.  On  being  cross-examined,  the  witness  said  that  he  did  not 
recollect  whether  the  written  contract  expressed  that  par  was  to  be 
paid  for  the  stock,  nor  that  any  advance  upon  the  stock  was 
specified;  nor  does  he  recollect  how  the  contract  *wa8  ex-  [  *  596  ] 
pressed.  But  his  impression  and  belief  is,  that  the  under- 
standing of  the  parties  was,  that  three  per  cent,  was  to  be  paid  upon 
a  contingency  that  the  next  dividend  amounted  to  four  per  cent,  and 
that  the  written  contract  was  to  the  same  effect 

The  counsel  for  the  defendant  below  objected  both  to  the  admis- 
sibility and  competency  of  this  testimony ;  :but  the  court  overruled 
his  objections,  and  permitted  it  to  go  to  the  jury.  To  this  opinion 
he  excepted. 

The  first  question  to  be  considered  is,  whether  parol  testimony 
could,  in  this  case,  be  let  in  to  prove  the  written  contract 

The  rule  of  law  is,  that  the  best  evidence  must  be  given  of  which 
the  nature  of  the  thing  is  capable ;  that  is,  that  no  evidence  shall  be 
received  which  presupposes  greater  evidence  behind,  in  the  party's 
possession  or  power.  The  withholding  of  that  better  evidence  raises 
a  presumption  that,  if  produced,  it  might  not  operate  in  his  favor. 
For  this  reason  a  party,  who  is  in  possession  of  an  original  paper,  or 
who  has  it  in  his  power,  is  not  permitted  to  give  a  copy  in  evidence, 
or  to  prove  its  contents. 

When,  therefore,  the  plaintiff  below  offered  to  prove  the  contents 
of  the  written  contract,  on  which  this  suit  was  instituted,  the  defend- 
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ant  might  very  propcriy  require  the  contract  itsel£  It  was  itself 
superior  evidence  of  its  contents  to  any  thing  depending  on  the 
memory  of  a  witness.  It  was  once  in  his  possession,  and  the  pre- 
sumption was  that  it  was  still  so.  It  was  necessary  to  do  away  this 
presumption,  or  the  secondary  evidence  must  be  excluded.  How  is 
it  to  be  done  away  ?  If  the  loss  or  destruction  of  the  paper  can  be 
proved  by  a  disinterested  witness,  the  difficulty  is  at  once  removed. 
But  papers  of  this  description  generally  remain  in  possession  of  the 
party  himself,  and  their  loss  can  be  known  in  most  instances  only  to 
himself.  K  his  own  affidavit  cannot  be  received,  the  loss  of  a  written 
contract,  the  contents  of  which  are  well  known  to  others,  or  a  copy 
of  wliich  can  be  proved,  would  amount  to  a  complete  loss  of  bis 
rights,  at  least  in  a  court  of  law.  The  objection  to  receiving  the  affi- 
davit of  the  party  is,  that  no  man  can  be  a  witness  in  his  own  cause. 
This  is  undoubtedly  a  sound  rule,  which  ought  never  to  be  violated. 
But  many  collateral  questions  arise  in  the  progress  of  a  cause,  to 
which  the  rule  does  not  apply.  Questions  which  do  not  involve  the 
matter  in  controversy,  but  matter  which  is  auxiliary  to  the  trial, 
which  facilitate  the  preparation  for  it,  often  depend  on  the  oath  of 
the  party.  An  affidavit  to"  the  materiality  of  a  witness,  for  the  pur- 
pose of  obtaining  a  continuance,  or  a  commission  to  take 
[  *  597  ]  his  deposition,  or  an  affidavit  of  his  inability  to  attend,  *i8 
usually  made  by  the  party,  and  received  witiiout  objection. 
So,  affidavits  to  support  a  motion  for  a  new  trial  are  often  received. 
These  cases,  and  others  of  the  same  character  which  might  be  ad- 
duced, show  that  on  many  incidental  questions  which  are  addressed 
to  the  court,  and  do  not  affect  the  issue  to  be  tried  by  the  jury,  the 
affidavit  of  the  party  is  received. 

The  testimony  which  establishes  the  loss  of  a  paper  is  addressed 
to  the  court,  and  does  not  relate  to  the  contents  of  the  paper.  It  is 
a  fact  which  may  be  important  as  letting  the  party  in  to  prove  the 
justice  of  the  cause,  but  does  not  itself  prove  any  thing  in  the  cause. 
As  this  fact  is  generally  known  only  to  the  party  himself,  there  would 
seem  to  be  a  necessity  for  receiving  his  affidavit  in  support  of  it. 

In  the  courts  of  common  law  of  England,  we  find  some  cases  in 
which  the  affidavit  of  a  party  has  been  received  respecting  collateral 
facts  which  occur  in  the  progress  of  a  cause ;  and  in  courts  of  equity 
it  is  usual,  when  a  bill  is  filed  to  set  up  a  written  instrument  which  is 
lost,  to  annex  an  affidavit  to  the  bill  that  the  instrument  is  lost  In 
Forbes  v.  Wale,  1  Sir  W.  Black.  R.  532,  the  plaintiff  offered  a  bond 
in  evidence,  attested  by  two  witnesses,  on  proving  the  death  of  one  of 
them ;  but  being  himself  examined,  acknowledged  the  other  to  be  liv- 
ing.   He  was  nonsuited.    It  cannot  be  doubted  that  had  he  sworn  the 
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other  subscribing  witness  was  dead,  he  would  have  been  allowed  to 
prove  the  bond.  In  Morrow  v.  Sanders,  3  Moore,  671,  the  plaintiff 
was  permitted  to  have  access  to  a  paper  in  the  possession  of  the  oppo- 
site party,  on  his  own  affidavit  that  there  was  no  copy  or  counterpart 
in  his  possession,  nor  had  there  ever  been  one  between  the  parties 
except  that  in  possession  of  the  defendant  In  Jackson  v.  Frier, 
16  Johns.  193,  the  supreme  court  of  New  York  indicated  the  opinion 
that  secondary  evidence  might  be  admitted  to  prove  the  contents  of 
a' paper  on  the  affidavit  of  the  party  to  its  loss.  Mr.  Chief  Justice 
Spencer,  in  delivering  the  opinion  of  th^  court,  quoted  Godbolt,  193, 
in  which  the  court  refused  to  permit  the  depositions  of  witnesses 
taken  in  a  suit  between  the  same  parties  to  be  read,  unless  affidavit 
be  made  that  the  witnesses  were  dead ;  and  also,  Godbolt,  336,  in 
which  the  court  said  that  if  the  party  cannot  find  a  witness,  he  is  as 
it  were  dead  unto  him;  and  his  deposition  in  an  English  court,  in  a 
cause  between  the  same  parties,  may  be  allowed  to  be  read  to  the 
jury,  so  as  the  party  make  oath  that  he  did  his  endeavor  to  find  the 
witness,  but  that  he  could  not 

In  the  former  decisions  in  this  cause,  9  W.  483,  this  question  was, 
we  think,  substantially,  though  not  expressly  determined. 

When  we  compare  the  mischief  to  be  apprehended  from 
the  •admission  of  secondary  proof,  on  the  affidavit  of  the  [  •598  ] 
psirty,  where  there  is  reason  to  believe  that  other  testimony 
to  that  fact  cannot  be  adduced  with  the  mischief  to  arise  from  the 
absolute  exclusion  of  such  an  affidavit,  we  think  the  views  of  justice 
will  be  best  promoted  by  allowing  the  affidavit,  not  as  conclasive 
evidence,  but  as  submitted  to  the  consideration  of  the  court,  to  be 
weighed  with  the  other  circumstances  of  the  case.  In  the  case  before 
the  court,  it  is  not  probable  that  any  other  testimony  of  the  loss  of 
the  paper  was  attainable ;  and  we  think  the  affidavit  of  the  party  laid 
a  proper  foundation  for  the  admission  of  secondary  evidence.  Sec- 
ondary evidence  having  been  properly  admitted,  and  the  transfer  of 
the  stock  and  the  payment  of  the  purchase-money  proved,  the  next 
inquiry  is  into  its  competency,  to  establish  the  contract  stated  in  the 
declaration. 

This  not  being  an  action  for  deceit  and  imposition,  but  on  a  writ- 
ten contract,  the  right  of  the  plaintiff  to  recover  is  measured  precisely 
by  that  contract,  and  the  secondary  evidence  must  prove  it  as  laid 
in  the  declaration.  The  conversation  which  preceded  the  agree- 
ment forms  no  part  of  it,  nor  are  the  propositions  or  representations 
which  were  made  at  the  time,  but  not  introduced  into  the  written 
contract,  to  be  taken  into  view  in  construing  the  instrument  itself. 
Had  the  vinritten  paper  been  produced,  neither  party  could  have  been 
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permitted  to  show  his  inducements  to  make  it,  or  to  sabstitate  his  un- 
derstanding of  it  for  the  agreement  itself.  If  he  was  drawn  into  it  by 
misrepresentation,  that  circumstance  might  furnish  him  with  a  differ- 
ent action,  but  cannot  affect  this. 

Discarding  the  representation  made  by  the  vendor  of  the  profits  of 
his  stock,  we  are  to  inquire  what  was  the  actual  agreement.  The 
declaration  states  a  parol  agreement  to  sell  and  purchase  the  stock  at 
par.  But  this  agreement  appears  not  to  have  been  definitive,  since  a 
sale  of  the  stock  would  pass  it  in  its  then  condition,  comprehending 
the  dividends  to  be  thereafter  declared  upon  it  The  parties  there- 
fore proceed  to  a  consideration  of  that  paurt  of  the  subject  which  re- 
spects the  profits ;  and,  after  concurring  in  the  opinion  that  the  stock 
was  worth  par,  independent  of  the  next  ensuing  dividend,  which  they 
supposed  would  be  four  per  cent,  calculate  how  much  of  this  sum 
was  already  earned.  They  found  that  three  per  cent  was  the  pro- 
portion of  this  estimated  profit,  which  had  accarued  at  the  date  of  the 
sale.  The  whole  contract,  thus  completed,  was  reduced  to  writing 
and  signed  by  the  parties.  It  is  a  contract  to  sell  all  the  bank  stock 
of  the  vendor,  rating  the  stock  itself  at  par,  and  the  dividends  which 
had  already  accrued  thereon,  at  three  per  cent  No  stipulation  was 
made  to  return  this  sum  of  three  per  cent  or  a  part  of  it, 
[  *  599  ]  if  no  dividend  or  a  less  dividend  than  four  per  *  cent 
should  be  declared ;  nor  to  add  to  the  sum,  if  a  leurger  divi- 
dend should  be  declared  than  was  estimated  by  the  parties. 

Does  the  testimony  offered  by  the  plaintiff  in  the  circuit  court  prove 
this  contract? 

A  conversation  was  in  its  progress  between  the  parties  respecting 
the  sale  and  purchase  of  the  stock,  when  the  witoess  came  into  the 
room,  and  was  requested  to  notice  their  agreement  Mr.  Riggs  then 
asked  Mr.  Tayloe  what  were  his  terms  ?  Mr.  Tayloe  answered  that 
he  would  take  par,  with  the  dividends  which  would  be  declared  at 
the  next  periodical  term,  which  he  supposed  would  be  four  per  cent 
Four  per  cent  was  assumed  as  the  dividend  which  would  be  declared, 
and  three  per  cent  was  estimated  as  the  portion  of  that  dividend 
which  had  already  accrued.  This  proposition  was  accepted,  and  the 
agreement  reduced  to  writing. 

If  the  declaration  counts  on  one  entire  contract  for  the  sale  of  the 
stock,  including  the  dividend  upon  an  estimate  of  the  stock  at  par, 
and  the  approaching  dividend  at  four  per  cent,  the  testimony  sup- 
ports it;  if  the  declaration  counts  on  two  distinct  contracts,  entirely 
independent  of  each  other,  this  part  of  the  testimony  does  not  snpp(»rt 
it  The  witness  describes  a  single  contract  consisting,  it  is  true,  of 
two  distinct  items,  but  both  are  comprehended  in  the  same  agreement 
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On  being  cros8-examined»  the  witness  shows  a  very  imperfect  rec- 
ollection of  the  contract  he  is  endeavoring  to  describe.  He  does  not 
recollect  that  par  was  to  be  paid,  nor  that  any  advance  on  the  stock 
was  specified  in  the  contract.  Bat  his  impression  and  belief  is  that 
three  per  cent  was  to  be  paid,  upon  a  contingency  that  the  next  divi- 
dend amounted  to  four  per  cent,  and  that  the  written  contract  was 
to  the  same  ejBect. 

This  part  of  the  testimony  shows  that  what  the  witness  had  pre- 
viously said,  was  founded  on  his  recollection  of  the  conversation  be- 
tween the  parties  which  formed  the  verbal  agreement,  not  on  his 
recollection  of  the  writing  itself.  He  does  not  remember  the  terms 
in  which  the  written  contract  was  expressed,  nor  that  par  was  to  be 
paid  for  the  stock ;  nor  that  any  advance  was  specified.  He  believes 
that  the  written  contract  conformed  to  the  verbal  agreement,  and  on 
tiiia  belief  is  founded  his  impression  that  the  three  per  cent  was  to 
be  paid  on  a  contingency  that  the  next  dividend  should  amount  to 
four  per  cent  Yet,  when  we  refer  to  his  description  of  the  conversa- 
tion which  constituted  the  verbal  agreement,  no  part  of  the  consider- 
ation money  is  stipulated  to  be  paid  on  a  contingency. 

The  declaration  does  not  state  a  contingent  contract ;  nor  is  any 
inference  to  be  drawn  that  it  was  contingent,  from  any  part  of  the 
declaration,  unless  it  be  from  the  use  of  the  word  "  ad- 
vance," •which  word,  or  any  other  equivalent  to  it,  the  wit-  [  •600  ] 
ness  does  not  remember. 

When  a  written  contract  is  to  be  proved,  not  by  itself  but  by 
parol  testimony,  no  vague  uncertain  recollection  concerning  its  stip- 
ulations ought  to  supply  the  place  of  the  written  instrument  itself. 
The  substance  of  the  agreement  ought  to  be  proved  satisfactorily ; 
and  if  that  cannot  be  done,  the  party  is  in  the  condition  of  every 
other  suitor  in  court  who  makes  a  claim  which  he  cannot  support 
When  parties  reduce  their  contract  to  writing,  the  obligations  and 
rights  of  each  are  described  and  limited  by  the  instrument  itself. 
The  safety  which  is  expected  from  them  would  be  much  impaired, 
if  they  could  be  established  upon  uncertain  and  vague  impressions, 
made  by  a  conversation  antecedent  to  the  reduction  of  the  agree- 
ment 

A  part  of  the  testimony  came  out  on  the  cross-examination,  which 
serves  to  show  on  what  uncertedn  ground  the  belief  of  the  witness 
was  founded,  that  the  three  per  cent  depended  on  the  contingency, 
that  the  next  dividend  should  amount  to  four  per  cent  He  was 
asked  whether  the  writing  was,  as  deposed  by  another  witness,  in 
these  terms,  or  in  terms  to  this  eflfect :  "  I  bind  myself  to  receive,  at 
any  time  within  three  days,  three  per  cent  advance  upon  my  stock 
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in  the  Central  Bank  of  Georgetown  and  Washington."  He  an- 
swered, that  the  writing,  as  recollected  by  him,  was  the  reverse  of 
the  terms  above  propounded,  inasmuch  as  the  writing  described  by 
him,  bound  the  defendant  to  transfer  the  stock.  This  answer 
would  indicate  that  the  written  contract  bound  the  vendor  to  trans- 
fer his  stock,  at  any  time  within  three  days,  at  three  per  cent  ad- 
vance. 

Upon  the  most  attentive  comparison  we  can  make  of  the  tes- 
timony given  by  Hebb,  with  the  contract  stated  in  the  declara- 
tion, we  think  that  his  evidence  does  not  support  the  contract 
as  laid,  and  was  therefore  not  competent  to  sustain  the  first 
count 

The  second  count,  for  money  had  and  received,  is  not  supported 
by  any  express  promise  to  refund  the  money  supposed  to  be  i|4' 
vanced  on  account  of  the  dividend,  if  less  than  four  per  cent  should 
be  declared,  or  if  no  dividend  should  be  made.  It  rests  on  the 
promise  which  the  law  implies,  where  the  consideration  totally  fails. 
If  the  written  contract  comprehended  the  dividend,  with  the  stock 
itself,  so  that  an  advance  of  three  per  cent  was  given  for  the  whole, 
the  circumstance  that  this  entire  agreement  was  founded  on  a  calcu- 
lation of  the  separate  value  of  the  distinct  parts  which  were  the  sub- 
ject of  it,  would  not  entitle  the  purchaser  to  recover  upon  this  count, 
because  the  consideration  would  not  totally  faiL  Could  the  con- 
tract for  the  dividends  be  considered  as  entirely  distinct 
[  •  601  ]  firom  *  that  for  the  stock  itself?  The  court  is  not  prepared 
to  say  that  a  mere  speculative  bargain,  where  the  parties 
know  that  they  are  treating  for  a  thing  of  uncertain  value,  which 
depends  on  unknown  contingencies,  and  may  greatly  exceed  their 
estimate,  or  may  be  nothing ;  where  the  purchaser  knows  that  he 
buys  a  chance,  as  a  lottery  ticket,  is  a  bargain  on  which  the  law  will 
raise  a  promise  to  refund  the  purchase-money,  if  the  considera- 
tion should  fail.  It  is,  therefore,  the  opinion  of  the  court  that 
the  testimony  does  not  show  a  contract  which  supports  the  second 
count 

The  defendant  in  the  circuit  court  then  gave  evidence  to  the  jury, 
tending  to  prove  that  the  contract  was  a  mere  purchase  of  stock,  at 
an  advance  of  three  per  cent,  and  then  moved  the  court  to  instruct 
the  jury,  "  that  the  evidence  given  by  the  plaintiff,  either  taken  by 
itself  or  in  connection  witfi  that  of  the  defendant,  is  not  competent 
and  sufficient  to  be  left  to  the  jury  as  evidence  that  the  said  written 
contract  continued  to  be  executory  after  the  transfer  of  the  stock  by 
the  defendant  to  the  plaintiff,  and  the  payment  therefor  by  the 
plaintiff,  as  stated  by  the  plaintifTs  evidence,  nor  that  it  contained 
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any  stipulation  or  condition  that  the  three  per  cent,  advance  on  the 
said  stock  was  paid  or  agreed  to  be  paid  by  the  plaintiff,  on  a  con- 
tingency that  the  next  dividend  amounted  to  four  per  cent ;  or  that 
the  defendant  should  refund  to  the  plaintiff  the  three  per  cent  ad- 
vanee  upon  the  par  value  of  the  stock  paid  by  the  plaintiff,  as  afore- 
said, in  the  event  of  there  being  no  dividend  declared  upon  such 
stock,  at  the  then  next  ensuing  regular  period  for  declaring  such 
dividend.  The  court  refused  to  give  this  instruction,  as  prayed,  being 
of  opinion  that  so  much  of  the  said  contract  as  relates  to  the  advance 
of  the  three  per  cent  portion  of  the  dividend,  is  executory,  in  so  far 
as  regarded  the  implied  assumpsit  of  the  defendant  to  refund  the  said 
three  per  cent  advance,  in  the  event  of  their  being  no  dividend  on 
the  said  dividend  day." 

It  is  probable  that  the  circuit  court  might  not  have  intended  to 
express  an  opinion  respecting  the  effect  of  the  testimony  laid  before 
the  jury,  but  we  think  such  an  opinion  is  expressed.  The  court 
declares  that  so  much  of  the  said  contract  as  relates  to  the  advance 
of  the  three  per  cent  portion  of  the  dividend  is  executory,  in  so 
£eu'  as  it  regarded  the  implied  assumpsit  of  the  defendant  to  refund, 

These  words,  we  think,  determine  that  the  testimony  established 
this  implied  assumpsit.  On  the  question  whether  such  a  contract 
was  proved  as  did  raise  this  assumpsit^  there  was  undoubtedly  much 
conflicting  testimony,  and  the  court  erred,  as  we  think,  in  declaring 
that  opinion  to  the  jury. 

After  several  proceedings  in  court,  which  it  is  unnecessary 
•  to  mention,  as  they  do  not  materially  affect  the  merits  of  [  *  602  ] 
the  cause,  the  plaintiff  prayed  the  court  to  instruct  the  jury, 
that  if,  from  the  whole  evidence,  the  jury  should  be  of  opinion  that 
the  defendant,  in  his  written  contract,  did  agree  to  sell  his  stock  at 
par,  and  to  take  the  earnings  which  the  said  stock  had  made  in  lieu 
of  the  dividend,  which  he  stated  and  represented  would  be  declared 
at  the  next  dividend  day;  and  if  the  jury  should  be  further  of  the 
opinion  that  the  plaintiff  did  actually  advance  to  the  defendant  the 
amount  of  the  said  supposed  earnings  of  the  stock,  under  a  belief 
created  by  the  defendant  that  such  dividend  would  be  made,  that 
then  the  plaintiff  would  be  entitied  to  recover  back  the  money  so 
paid  under  such  mistaken  impression,  if  the  jury  should  find  from 
the  evidence  that  there  was  no  such  dividend  declared ;  and  that  the 
said  stock  had  not,  at  the  time  of  the  said  contract,  earned  any  such 
supposed  interest  or  dividend. 

This  instruction  was  ultimately  given  by  the  court  In  discussing 
its  correctness,  it  is  necessary  to  recollect  that  this  is  an  action  on  a 

VOL.  VII.  61 


722  SUPREME   COURT  OF  THE  UNITED  STATES. 


Tayloe  v.  Riggs.    1  P. 


written  contract,  not  for  deceit  or  misrepresentation  in  making  that 
contract  The  inquiry  then  is,  what  was  the  contract  ?  Not  how 
it  was  obtained  The  representation,  then,  of  the  seller,  respecting 
the  next  dividend,  and  the  belief  of  the  purchaser,  may  be  discarded 
from  the  case ;  and  our  attention  must  be  confined  to  the  contract  as 
stated  in  the  prayer  of  counsel.  The  jury  were  instructed  to  find  for 
the  plaintiff,  if  they  were  satisfied  from  the  evidence  that  the  de- 
fendant, in  his  written  contract,  agreed  to  sell  his  stock  at  par ;  and 
to  take  the  earnings  which  the  said  stock  had  made,  in  lieu  of  the 
dividend  to  be  declared  at  the  next  dividend  day ;  and  if  they  should 
also  be  satisfied  that  the  plaintiff  did  actually  advance  to  the  de- 
fendant the  amount  of  the  said  supposed  earnings  of  the  stock, 
under  a  belief  that  such  dividend  would  be  made.  This  in- 
struction, when  given  on  the  naked  contract,  stripped  of  that 
alleged  misrepresentation  which  forms  no  part  of  it,  cannot,  we 
think,  be  supported. 

We  are  therefore  of  opinion  that  there  is  error  in  the  proceedings 
of  the  circuit  court,  and  that  the  judgment  ought  to  be  reversed,  and 
the  cause  remanded  to  the  circuit  court,  with  directions  to  set  aside 
the  verdict  and  award  a  venire  facias  de  novo. 

This  cause  came  on,  &c.,  on  consideration  whereof  this  court  u 
of  opinion  that  there  is  error  in  the  several  instructions  given  by 
the  circuit  court  to  the  jury,  in  this,  that  the  said  court  instructed 
the  jury  that  the  evidence  given  by  the  plaintiff  in  that  court  was 
competent  to  support  botii  the  first  and  second  counts  in 
[  *  603  ]  the  declaration,  and  also  in  this,  that  the  said  *  court  in- 
structed the  jury  that  so  much  of  the  said  contract  as  relates 
to  the  advance  of  the  three  per  cent,  portion  of  the  dividend  is  ex- 
ecutory,  in  so  far  as  regarded  the  implied  assumpsit  of  the  defendant 
to  refund  the  said  three  per  cent,  advance,  in  the  event  of  there 
being  no  dividend  on  the  said  dividend  day ;  and  also  in  this,  that 
the  said  court  instructed  the  jury  to  find  for  the  plaintiff,  if  they 
should  be  satisfied  from  the  evidence  that  the  defendant,  in  his  writ^ 
ten  contract,  agreed  to  sell  his  stock  at  par,  and  to  take  the  earnings 
which  the  said  stock  had  made  in  lieu  of  the  dividend  to  be  declared 
at  the  next  dividend  day,  and  that  in  fact  no  dividends  were  made. 
Wherefore,  it  is  considered  and  adjudged  by  this  court  that  the  said 
judgment  be  and  the  same  is  hereby  reversed  and  annulled,  and  that 
the  cause  be  remanded  to  the  circuit  court,  with  directions  to  award 
a  venire  facias  de  novo^  and  to  take  other  proceedings  according  to 
law. 

5H.  278;  14  H.  253. 
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Humphrey  Fullerton,  John  Carlisle,  and  John  Waddle,  Plain* 
tif&  in  Error,  v.  The  President,  Directors,  and  Company  of  thb 
Bank  of  the  United  States,  Defendants  in  Error. 

1  P.  604. 

1  hough  written  rnlea  are  preferable  for  the  purpose  of  adopting  a  practice  created  by  a  state 

law,  jet  the  circnit  courts  of  the  United  States  may  do  this  without  a  written  rule,  and  such 

adoption  is  sufficiently- evidenced  by  the  course  and  usage  of  the  court. 
There  is  nothing  in  the  constitution  or  laws  of  the  United  States,  to  prevent  the  circuit  oonrt 

of  the  United  States  for  Ohio  from  adopting  the  act  of  that  State  concerning  actions  against 

drawers  and  indorsers. 
It  is  sufficient  evidence  of  a  demand  of  payment  of  a  note  made^  payable  at  a  particular 

bank,  that  the  note  was  at  the  bank,  was  its  property,  and  was  unpaid  at  maturity. 
If  a  note  is  discounted  in  renewal  of  a  former  note,  the  law  does  not  prevent  the  bank  from 

charging  the  former  note  to  the  last  indorser,  and  crediting  him  with  the  proceeds  of  the 

last  note. 

The  case  is  stated  in  the  opinion  of  the  court 
The  act  of  Ohio  drawn  in  question  was  as  follows :  — 
•  "  That  when  any  sum  of  money  due  and  owing  to  any  [  *  606  ] 
bank  or  banker  shall  be  secured  by  indorsements  on  the  bill, 
note,  or  obligation  for  the  same,  it  shall  be  lawful  for  such  bank  or 
banker  to  bring  a  joint  action  against  all  the  drawers  or  indorsers, 
in  which  action  the  plaintiff  or  plaintiffs  may  declare  against  the 
defendants  jointly  for  money  lent  and  advanced,  and  may  obtain  a 
joint  judgment  and  execution  for  the  amount  found  to  be  due ;  and 
each  defendant  may  make  the  same  separate  defence  against  such 
action,  either  by  plea  or  upon  trial  that  he  could  have  made  against 
a  separate  action ;  and  if  in  the  case  herein  provided  for,  the  bank  or 
banker  shall  institute  separate  action  against  drawers  and  indorsers, 
such  bank  or  bankers  shall  recover  no  costs :  provided  always,  that 
in  all  suits  or  actions  prosecuted  by  a  bank  or  banker,  or  persons 
claiming  as  their  assignees  or  under  them  in  any  way  for  their  use 
or  benefit,  the  sheriff  upon  any  execution  in  his  hands  in  favor  of 
such  bank  or  banker,  their  or  his  assignee  as  aforesaid,  shall  receive 
the  note  or  notes  of  such  bank  or  banker  firom  the  defendant  in  dis- 
charge of  the  judgment,  and  if  such  bank  or  banker,  their  or  his 
assignee  or  other  person  suing  in  trust  for  the  use  of  such  bank  or 
banker,  shall  refuse  to  receive  such  note  from  the  sherif!^  the  sheriff 
shall  not  be  liable  to  any  proceedings  whatever  at  the  suit,  or  upon 
the  complaint  of  the  bank  or  banker,  their  or  his  assignee  as 
aforesaid," 

Leonard^  for  the  plaintiffs. 

Sergeantj  contra* 
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[  •  611  ]       •  Johnson,  J.,  delivered  the  opinion  of  the  court 

This  cause  comes  up  from  the  circuit  court  of  Ohio  on  a 
writ  of  error.     The  record  exhibits  a  judgment  recovered  by  the  de- 
fendants here  against  the  plaintiffs,  in  an  action  for  money 
[  *  612  ]  lent  *  and  advanced.     The  plea  was  non  assumpsit^  with 
notice  of  a  discount  and  a  verdict  for  plaintiff  below. 
The  errors  assigned  arise  upon  various  bills  of  exception,  the  first 
of  which  was  taken  to  the  evidence  offered  to  maintain  an  action,  in 
these  words :  <'  The  plaintiff  in  support  of  his  action,  offered  in  evi* 
dence  the  following  promissory  note  drawn  by  Isaac  Cook,  and 
indorsed  by  Humphrey  Fullerton,  John  Waddle,  and  John  Carlisle." 

"^  $4,000.  ancinnati,  February  1, 1820. 

Sixty  days  after  date  I  promise  to  pay  John  Carlisle,  or  order,  at 
the  office  of  discount  and  deposit  of  the  bank  of  the  United  States 
at  Cincinnati,  four  thousand  dollars,  for  value  received. 

(Signed,)  Isaac  Cook. 

Indorsed — John  Carlisle^  John  Waddle,  Humphrey  Fallerton!'* 

"  To  the  introduction  of  this  evidence  the  defendant,  by  his  counsel, 
objected,  as  evidence  of  a  several  contract  of  the  drawer  and  each 
of  the  indorsers  on  the  note,  and  not  of  any  joint  undertaking  or 
liability  of  the  defendants;  which  objection  was  overruled  by  the 
court,  and  the  note  permitted  to  be  read  in  evidence  under  the  act  of 
the  general  assembly  of  Ohio,  entitled  *  an  act  to  regulate  judicial 
proceedings  where  banks  and  bankers  are  parties,  and  to  prohibit  the 
issuing  of  bank-bills  of  certain  descriptions,'  passed  18th  of  Feb- 
ruary, 1820,  to  which  decision  the  council  excepted." 

Cook,  it  appears,  was  originally  made  a  party  defendant  to  the 
action,  but  died  pending  the  suit ;  the  plaintiff  suggested  his  death 
on  the  record,  and  went  to  trial  against  the  remaining  three  defend- 
ants. 

In  order  to  understand  the  bearing  which  the  instruction  moved 
for.  has  upon  the  cause,  it  is  necessary  to  remark  that  the  State  of 
Ohio  was  not  received  into  the  Union  until  1802,  so  that  the  Process 
Act  of  1792,*  which  is  expressly  confined  in  its  operation  to  the  day 
of  its  passage,  in  adopting  the  practice  of  the  state  courts  into  the 
courts  of  the  United  States,  could  have  no  operation  in  that  State. 
But  the  district  court  of  the  United  States  established  in  the  State  in 
1803,  was  vested  with  all  the  powers  and  jurisdiction  of  the  district 
court  of  Kentucky,  which  exercised  full  circuit  court  jurisdiction  with 
power  to  create  a  practice  for  its  own  government 

*  1  Stats,  at  Large,  275. 
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The  district  court  of  Ohio  it  appears  did  not  create  a  system  for 
itself,  but  finding  one  established  in  the  State  in  the  true  spirit  of  the 
policy  pursued  by  the  United  States,  proceeded  to  administer  justice 
according  to  the  practice  of  the  state  courts,  or  in  effect 
adopted  by  a  single  rule  the  state  system  *  of  practice  in  [  *  613  j 
the  same  mode  in  which  this  court  at  an  early  period, 
adopted  the  practice  of  the  king's  bench  in  England.  So  that  when 
the  seventh  circuit  was  established  in  the  year  1807,  the  judge  of  this 
court  who  was  assigned  to  that  circuit,  found  the  practice  of  the 
state  courts  adopted  in  fact  into  the  circuit  court  of  the  United 
States. 

It  has  not  been  deemed  necessary  to  make  any  material  alterations 
since;  but  as  far  as  it  was  found  practicable  and  convenient,  the 
state  practice  has,  by  an  uniform  understanding,  been  pursued  by 
that  court  without  having  passed  any  positive  rules  upon  the  subject 
The  act  of  the  18th  of  February,  1820,  alluded  to  in  the  bill  of  excep- 
tions, was  a  very  wise  and  benevolent  law,  calculated,  principally,  to 
relieve  the  parties  to  promissory  notes  from  accumulated  expenses. 
Its  salutary  effects  produced  its  immediate  adoption  into  the  practice 
of  the  circuit  court  of  the  United  States ;  and  from  that  time  to  the 
present,  in  innumerable  instances,  suits  have  been  there  prosecuted 
under  it.  The  alteration  in  practice,  (properly  so  called,)  produced 
by  the  operation  of  this  act,  was  very  inconsiderable,  since  it  only 
requires  notice  to  be  given  of  the  cause  of  action  by  indorsing  it  on 
the  writ  and  filing  it  with  the  declaration,  after  which  the  defendants 
were  at  liberty  to  manage  their  defence,  as  if  the  note  had  been 
formally  declared  upon  in  the  usual  manner. 

It  is  not  contended  that  a  practice,  as  such,  can  only  be  sustained 
by  written  rules ;  such  must  be  the  extent  to  which  the  argument 
goes,  or  certainly  it  would  not  be  supposed  that  a  party  pursuing  a 
former  mode  of  proceeding,  sanctioned  by  the  most  solemn  acts  of 
the  court,  through  the  course  of  eight  years,  is  now  to  be  surprised 
and  turned  out  of  court,  upon  a  ground  which  has  no  bearing  upon 
the  merits. 

But  we  are  decidedly  of  opinion  the  objection  cannot  be  main- 
tained. Written  rules  are  unquestionably  to  be  preferred,  because 
their  commencement,  and  their  action,  and  their  meaning,  are  most 
conveniently  determined ;  but  what  want  of  certainty  can  there  be, 
where  a  court  by  long  acquiescence  has  established  it  to  be  the  law 
of  that  court,  that  the  state  practice  shall  be  their  practice,  as  far  as 
they  have  the  means  of  carrying  it  into  efiect,  or  until  deviated  from 
by  positive  rules  of  their  own  making.  Such,  we  understand,  has 
been  the  course  of  the  United  States  court  in  Ohio  for  twenty-five 
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years  past  The  practice  may  have  begun  and  probably  did  begin 
in  a  mistaken  construction  of  the  Process  Act,  and  then  it  partakes  of 
the  authority  of  adjudication.  But  there  was  a  higher  motiye  for 
adopting  the  provisions  of  this  law  into  the  practice  of  that  court ; 

and  this  bill  of  exceptions  brings  up  one  of  those  difficult 
[  •  614  ]  questions,  which  must  often  occur  in  a  court  in  which  •the 

remedy  is  prescribed  by  one  sovereign,  and  the  law  of  the 
contract  by  another.  It  is  not  easy  to  draw  the  line  between  the 
remedy  and  the  right,  where  the*  remedy  constitutes  so  important  a 
part  of  the  right;  nor  is  it  easy  to  reduce  into  practice  the  exercise 
of  a  plenary  power  over  contracts,  without  the  right  to  declare  by 
what  evidence  contracts  shall  be  judicially  established.  Suppose  the 
State  of  Ohio  had  declared  that  the  undertaking  of  the  drawer  and 
indorser  of  a  note  shall  be  joint  and  not  several,  or  contingent,  and 
that  such  note  shall  be  good  evidence  to  maintain  an  action  for  money 
lent  and  advanced ;  would  not  this  become  a  law  of  the  contract  ? 
where  then  would  be  the  objection  to  its  being  acted  upon  in  the 
courts  of  the  United  States  ?  Would  it  have  been  prudent  or  respects 
ful,  or  even  legal,  to  have  excluded  from  all  operation  in  the  courts 
of  the  United  States  an  act  which  had  so  important  a  bearing  upon 
the  law  of  contracts  as  that  now  under  consideration  ?  An  act  in  its 
provisions  so  salutary  to  the  citizen,  and  which,  in  the  daily  adminis- 
tration of  justice  in  the  state  courts,  would  not  have  been  called  upon 
otherwise  than  as  a  law  of  the  particular  contract ;  a  law  which,  as 
to  promissory  notes,  introduced  an  exception  into  the  law  of  evidence 
and  of  actions.  It  is  true,  the  act  in  some  of  its  provisions  has  in- 
separably connected  the  mode  of  proceeding  with  the  right  of  recov- 
ery. But  what  is  the  course  of  prudence  and  duty  where  these  cases 
of  difficult  distribution,  as  to  power  and  right,  present  themselves  ?  It 
is  to  yield  rather  than  encroach ;  the  duty  is  reciprocal,  and  will,  no 
doubt,  be  met  in  the  spirit  of  moderation  and  comity.  In  the  con- 
fficts  of  power  and  opinion,  inseparable  from  our  very  pecolar  rela- 
tions, cases  may  occur  in  which  the  maintenance  of  principle  and  the 
administration  of  justice,  according  to  its  innate  and  inseparable 
attributes,  may  require  a  different  course ;  and  when  such  cases  do 
occur,  our  comrts  must  do  their  duty ;  but,  until  then,  it  is  adminis- 
tering justice  in  the  true  spirit  of  the  constitution  and  laws  of  the 
United  States  to  conform,  as  nearly  as  practicable,  to  the  adminis- 
tration of  justice  in  the  courts  of  the  State. 

In  the  present  instance,  the  act  was  conceived  in  the  true  spirit  oT 
distributive  justice ;  violated  no  principle ;  was  easily  introduced  into 
the  practice  of  the  courts  of  the  United  States ;  has  been  there  acted 
upon  through  a  period  of  eight  years,  and  has  been  properly  treated 
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as  a  part  of  ihe  law  of  that  court  But  it  is  contended  that  it  was 
improperly  applied  to  the  present  case,  because  the  note  bears  date 
prior  to  the  passage  of  the  law ;  and  this  certainly  present*  a  ques- 
tion which  is  always  to  be  approached  with  due  precaution,  to  wit, 
the  extent  of  legislative  power  over  existing  contracts. 

But  what  right  is  violated,  what  hardship  or  injury  pro- 
duced, •  by  the  operation  of  this  act  ?  It  was  passed  for  [  *  615  ] 
the  relief  of  the  defendant,  and  is  effectual  in  relieving  him 
from  a  weight  of  costs,  since  it  gives  to  the  plaintiff  no  more  than 
the  costs  of  a  single  suit,  if  he  should  elect  to  bring  several  actions 
against  drawer  and  indorser.  Nor  does  it  subject  the  defendants  to 
any  inconvenience  from  a  joint  action,  since  it  secures  to  each  defend- 
ant every  privilege  of  pleading  and  defence  of  which  he  could  avail 
himself  if  severally  sued.  The  circuit  court  has  incorporated  the  ac- 
tion, with  all  its  incidents,  into  its  course  of  practice ;  and  having  full 
power  by  law  to  adopt  it,  we  see  no  legal  objection  to  its  doing  so, 
in  the  prosecution  of  that  system  upon  which  it  has  always  acted. 
It  cannot  be  contended  that  the  liabilities  of  the  defendants  under 
their  contract  have  been  increased,  or  even  varied ;  and  as  to  change 
in  the  mere  form  of  the  remedy,  the  doctrine  cannot  be  maintained 
that  this  is  forbidden  to  the  legislative  power  or  to  the  tribunal  itself, 
when  vested  with  fnll  power  to  regulate  its  own  practice. 

The  next  bill  of  exceptions  has  relation  exclusively  to  the  discount. 
It  sets  out  a  great  deal  of  evidence,  and  sixteen  specifications,  if  they 
may  be  so  called,  of  the  prayers  asked  of  the  court  by  the  defendant's 
counsel ;  the  whole  making  out  this  case.  It  appears  that  in  Decem- 
ber, 1817,  Isaac  Cook's  note,  with  these  indorsers  upon  it,  was  dis- 
counted at  the  Bank  of  Cincinnati,  and  renewed  every  sixty  days 
down  to  February  1, 1820.  It  commenced  at  $6,000,  and  in  Septem- 
ber, 1818,  was  reduced  to  04,000,  for  which  amount  it  was  renewed 
uniformly  down  to  the  last  date.  In  its  origin,  one  JVFLaughlin's  name 
wa^  also  on  the  paper,  and  sometimes  he,  and  sometimes  Cook,  viras 
the  last  indorser,  until  March,  1819,  when  Cook  was  uniformly  the 
last  indorser  down  to  the  date  of  the  present  note.  The  proceeds  of 
the  successive  renewals  were,  of  course,  credited  to  him,  and  passed 
to  the  payment  of  the  preceding  note. 

But  on  this  note  Fullerton  stands  as  the  last  indorser,  and  the 
proceeds  were  credited  to  him,  and  Cook's  note  of  the  preceding 
date  was  charged  to  FuUerton's  account  without  his  check;  thus 
.balancing  the  credit  which  the  discounting  of  the  last  renewal  gave 
to  Fullerton  on  the  books  of  the  bank.  The  note  so  charged  was,  of 
course,  not  protested,  and  thus  Fullerton  and  his  coindorsers  escaped 
payment  of  that  note ;  and  now  they  propose  to  escape  the  payment 
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of  this,  by  insisting  that  without  a  check  from  FuUerton,  authoiizing 
the  application  of  the  proceeds  as  credited  to  him  to  the  payment  of 
the  previous  note,  the  bank  is  still  indebted  to  him  to  that  amount. 
This  is  an  ungracious  defence,  and  one  which  no  court  of  justice  can 
feel  disposed  to  sustain.  To  repel  it,  the  plaintiffs  introduced  wit- 
nesses to  prove  that  this  note  was  expressly  discounted  in 
[  *  616  ]  *  order  that  the  proceeds  might  be  applied  to  the  previous 
note,  and  would  not  have  been  discounted  otherwise ;  and 
contend  that  the  bank,  having  the  fond  in  hand  to  pay  itself,  had  a 
right  so  to  apply  it  without  a  check,  upon  the  ground  of  implied 
assent  With  a  view  to  that  question,  the  defendants  below  have 
introduced  thirteen  out  of  sixteen  of  their  prayers.  They  all  go  to 
maintain  the  single  proposition,  that  Fullerton,  as  last  indorser,  vna 
entitled  to  credit  for  the  proceeds  of  this  note,  and  is  still  entitled,  if 
they  have  not  been  legally  applied  to  the  payment  of  the  note  which 
preceded  it 

The  remaining  three  prayers,  to  wit :  the  13th,  14th,  s^d  ISth,  raise 
a  question  on  the  sufficiency  of  the  demand  on  the  drawer,  and  of 
the  notice  of  non-payment  to  the  indorser,  and  the  proof  introduced 
to  establish  both  facts. 

The  entry  in  the  record  on  the  subject  of  the  charge  to  the  jury,  is 
in  these  terms :    ^'  But  the  court  instead  of  the  foregoing  instructions 
as  asked,  charged  and  instructed  the  jury  that  to  enable  the  plaintifik 
to  recover,  the  jury  ought  to  be  satisfied,  from  the  evidence,  that  the 
note  had  been  discounted  by,  and  become  the  property  of  the  bank ; 
that  it  was  in  the  bank  and  not  paid  when  it  came  to  maturity ;  that 
due  notice  of  the  protest  and  non-payment  had  been  given  to  the 
parties,  and  that  such  notice  had  been  put  into  the  post-office  the 
day  after  the  last  day  of  grace  in  time  to  go  by  the  succeeding  mail; 
that  every  note  discounted  in  bank,  was  primd  facie  to  be  regarded 
as  a  business  note,  and  that  when  such  notes  were  discounted,  gener- 
ally and  regularly,  the  proceeds  of  the  note  should  be  carried  to  the 
credit  of  the  last  indorser,  and  paid  to  his  check ;  that  the  printed 
and  published  rules  of  the  bank  ought,  in  the  absence  of  other  testi- 
mony, to  be  considered  as  regulating  the  course  of  business  of  the 
bank ;  but  that  if  the  jury  were  satisfied,  from  the  evidence,  that  a 
practice  and  course  of  business  in  the  office  of  discount  and  deposit 
in  Cincinnati  had  prevailed  and  was  known  to  defendants,  and  that 
the  note  in  question  had  been  discounted  and  treated  in  all  respects 
according  to  such  practice  and  course  of  business,  but  not  according 
to  the  printed  rules,  the  plaintiffs  had  a  right  to  recover.     That  the 
bank  had  not  a  right  to  apply  the  proceeds  of  the  note  contrary  to 
the  understanding  and  directions  of  the  last  indorser,  or  to  any  othet 
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use  than  the  use  of  the  last  indorser,  without  his  con^nt ;  but  thai 
if  the  jury  were  satisfied  from  the  evidence  that,  according  to  the 
custom  and  practice  of  the  bank,  in  the  case  when  a  new  note  was 
put  into  the  bank  for  the  purpose  of  renewing  and  continuing  a  for- 
mer loan  or  discount,  the  check  of  the  last  indorser  was  sometimes 
required,  and  sometimes  dispensed  with,  and  that,  in  the  latter  case, 
it  was  the  practice  to  file  away  the  old  note  as  a  check,  and 
that  if  the  note  sued  upon  had  been  *  discounted  and  [  •617  ] 
treated  in  the  latter  manner,  with  the  consent  of  the  parties 
to  it, the  plaintiffs  had  a  right  to  recover;  and  that  such  consent  may 
be  inferred  and  found  by  the  jury  from  the  fEUsts  and  circumstances 
given  in  evidence  without  direct  or  positive  proof,  if  in  the  opinion 
of  the  jury  the  fiacts  and  circumstances  proved  warrant  such  inference. 
That  if  the  jury  find  the  note  was  not  discounted,  the  plaintiff  cannot 
recover,  or  if  they  find  that  it  was  discounted  but  the  proceeds 
remain  in  the  bank  carried  to  the  credit  of  the  last  indorser,  and  not 
drawn  or  applied  with  his  consent  to  any  other  purpose,  the  money 
may  and  ought  to  be  set  off  against  the  note ;  but  if  they  find  that 
the  note  sued  on  was  put  into  bank  for  the  purpose  of  renewing  a 
former  note  or  loan,  and  for  no  other  purpose,  and  with  the  under- 
standing  of  all  the  parties  that  if  discounted  the  proceeds  could  and 
would,  by  the  course  of  business  in  the  bank  be  applied  solely  to  the 
discharge  of  the  former  note,  and  that  they  had  been  so  applied,  and 
the  old  note  retained  and  written  off  as  a  cheeky  by  the  bank,  that 
the  plaintiffs  ought  to  recover." 

The  exception  taken  is  to  refusing  to  give  the  instructions  as  asked, 
and  to  giving  them  in  the  form  in  which  they  were  propounded  to  the 
jury.  And  the  question  is  whether  the  instruction  given  covered  the 
whole  ground  of  the  instructions  prayed  for,  and  were  legally  correct| 
in  the  form  in  which  they  were  rendered. 

We  are  of  opinion  they  cover  the  whole  ground  taken  by  the  de- 
fendants, or  at  least  as  far  as  they  had  a  right  to  require.  This  will 
be  obvious  from  a  simple  analysis  of  the  charge.  The  propositions 
which  it  imports  will  be  examined  in  their  order.  The  first  is  upon 
the  sufficiency  of  the  demand,  and  the  law  laid  down  on  this  point 
is,  ^  that  on  a  note  made  payable  at  a  pcurticular  bank,  it  is  sufficient 
to  show  that  the  note  had  been  discounted  and  become  the  property 
of  the  bank,  and  that  it  was  in  the  bank,  not  paid  at  maturity." 

Nothing  more  than  this  could  have  been  required  of  the  court ;  for 
the  positive  proof  that  the  bill  was  not  paid,  will  certainly  imply  that 
there  were  no  fands  of  the  drawer  there  to  pay  it.  The  fact  could 
not  have  been  made  more  positive  by  iuspection  of  the  books.  The 
charge  is,  perhaps,  too  favorable  to  the  defendants,  since  modern  det\m- 
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eions  go  to  establish  that  if  the  note  be  at  the  place  on  the  day  it  is 
payable,  this  throws  the  onus  of  proof  of  payment  upon  the  defend* 
ant  4  Johns.  188.  This  is  more  reasonable  than  to  reqoire  of  the 
plaintiff  the  proof  of  a  negative,  and  comports  better  with  the  gen* 
eral  law  of  contracts. 

The  next  instraction  is  in  the  language  of  the  coort,  ^  that  notice 

of  the  non-payment  and  protest  should  have  been  given  to  the 

indorser  through  the  medium  of  the  post-office,  the  day  after 

[  *  618  ]  *  the  last  day  of  grace,  in  time  to  go  by  the  succeeding 

mail." 

The  defendant's  counsel,  in  arguing  on  this  part  of  the  instruction, 
insisted  much  on  the  obligation  on  the  plaintiff  to  establish  defini- 
tively and  positively,  that  the  notice  given  was  in  time  to  go  by  the 
next  mail,  but  has  not  adverted  to  his  own  omission  in  not  putting 
into  the  case  evidence  that  there  was  a  mail  established  firom  Cincin- 
nati to  the  place  of  the  defendants  residence.  Yet,  if  the  jury  might 
be  left  on  this  point  to  take  that  fact  upon  notoriety  or  personal 
knowledge,  it  would  be  difficult  to  maintain  that  they  might  not,  on 
the  same  grounds,  find  the  minor  fact,  that  the  notice  deposited  in 
any  part  of  the  business  hours  of  that  day  would  be  in  time  for  the 
mail  ensuing  the  third  day  of  grace.  It  is  argued  that  the  language 
used  by  the  court  on  this  point  is  equivocal,  and  may  have  led  the 
jury  to  suppose  that  sending  the  notice  by  the  mail  which  succeeded 
the  day  after  the  last  day  pf  grace,  was  sufficient  But  we  think  the 
construction  is  forced.  The  words  are,  ^'  the  day  after  the  last  day 
of  grace  in  time  to  go  by  the  succeeding  mail."  Succeeding  what  ? 
Obviously,  the  last  day  of  grace;  otherwise,  there  might  be  no  neces- 
sity for  putting  it  in  the  office  until  the  second  day  after  the  last  day 
of  grace,  whereas  the  necessity  of  putting  it  in  on  the  first  day  after 
is  expressed  in  the  charge. 

.With  this  signification,  it  was  rather  more  favorable  than  need  be 
given,  since  the  mail  of  the  next  day  may  have  gone  out  before  early 
business  hours,  or  no  mail  may  have  gone  out  for  several  days. 

The  residue  of  the  charge  relates  to  the  application  of  the  proceeds 
of  this  note  to  the  previous  note  without  the  check  of  the  last  indo^ 
ser,  and  this  also,  we  think,  embraces  all  the  defendants  asked,  and 
is  as  favorable  as  the  law  would  sanction.  It  admits  that  this  should 
be  regarded  as  a  business  note,  that  the  proceeds  should  have  been 
passed  to  the  credit  of  the  last  indorser,  and  should  not  have  been 
applied  otherwise  than  by  his  assent;  but  it  then  goes  on  to  assert, 
what  surely  could  not  be  controverted,  that  with  the  assent  of  the 
last  indorser,  the  money  instead  of  being  passed  to  his  credit  might 
be  otherwise  applied ;  that  with  his  consent  it  might  be  applied  to 
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the  satisfaction  of  another  note,  for  which  he  was  indorser,  without 
his  checking  for  the  amount ;  and  that  his  consent  may  be  implied 
from  circumstances,  as  all  other  facts  may  be. 

The  jury  have  found,  then,  that  with  his  consent  it  was  so  applied, 
and  the  evidence  fully  bore  them  out  in  their  finding ;  if  competimt, 
it  was  all  the  law  requires. 

It  may  be  proper  to  observe  that  every  discount  is  in  the  nature  of 
a  cross-action,  and  if  the  discount  filed  in  this  case  were 
•  thrown  into  the  form  of  an  action,  it  would  be  for  money  [  •  619  ] 
had  and  received  to  defendant's  use. 

The  merits  of  this  defence  need  only  be  tested  by  the  law  which 
governs  that  action,  to  make  it  clear  that  the  evidence  would  not  sup- 
tain  it  It  goes,  in  fact,  to  show  that,  in  what  are  called  renewals  of 
bank  loans,  the  lending  is  qualified,  and  not  absolute ;  that,  when 
credit  is  given  and  money  advanced  upon  a  note  of  that  description, 
it  is  not  an  advance  on  general  account,  but  only  for  the  purpose  of 
a  specific  application.  Any  act  done  by  the  bank,  therefore,  whatever 
be  the  mere  form,  if  it  have  for  its  end  the  carrying  of  the  contract 
into  effect  in  its  true  spirit  and  intent,  must  be  binding  upon  all  the 
parties  to  the  contract  Nothing  more  is  affirmed  in  this  charge  or 
verdict 

One  general  objection  was  taken  in  argument  to  the  instruction 
given,  importing  a  charge  of  inconsistency,  inasmuch  as,  although  it 
admits  the  note  to  be  a  business  note,  as  it  is  called,  and  therefore  to 
be  passed  to  the  credit  of  the  last  indorser,  it  permits  it  to  be  treated 
as  an  accommodation  note,  in  allowing  it  to  be  passed  to  the  credit 
of  the  drawer.  But  if  this  were  strictly  the  fact,  what  defence  does 
it  afford  to  the  action,  if  such  were  the  agreement  and  the  real  un- 
derstanding of  the  parties  ?  In  strictness,  however,  it  was  not  passed 
to  the  credit  of  the  drawer  alone ;  for,  in  the  progress  of  the  ruinous 
system  of  loans,  which  prevails  over  the  country,  the  note  discounted 
as  the  renewal  of  an  accommodation  note  cannot  be  called  a  business 
note,  nor  can  it,  in  correctness,  be  predicated  of  such  a  note  that  it  is 
passed  to  the  credit  of  the  drawer  alone,  when  the  last  indorser  hap, 
in  effect,  an  equal  relief  from  the  application  of  the  proceeds. 

We  do  not  deem  it  necessary  to  consider  a  question  commented 
upon  in  argument  by  the  counsel  for  the  bank,  and  perhaps  glanced 
at  by  the  opposite  counsel,  whether  this  note  was  not  void  as  an  ac- 
commodation note  under  the  rules  of  the  bank,  because  not  secured 
by  a  deposit  of  stock. 

No  one  of  the  exceptions  raises  the  question,  and  we  should  think 
it  injustice  to  the  counsel  for  the  plaintiffs  here  to  suppose  that  he 
intended  to  raise  it  Judgment  affirmed^  with  costs. 

SP.  96,  543;  5  P.  190;  11  P.  351. 
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Jambs  M'Donald,  Appellant,  i;.  Fbbeman  Smalley  and  others,  (in 

ally  forty.) 
1  P.  62a 

If  a  real  conreyance  of  land  hai  been  made  to  a  eitixen  of  another  State,  who  brings  his 
action  therefor,  it  it  of  no  imporUnce  that  the  grantor  was  induced  to  conTer  became  he 
thought  his  title  would  be  held  good  in  a  court  of  the  United  Sutes,  and  bad  in  a  court 
of  the  State,  nor  that  the  conveyance,  though  in  form  absolute,  was  really  but  a  mort- 

The  practice  of  the  circuit  courts  in  equity  has  been  prescribed  by  this  court,  and  shonld  be 

followed  to  the  exclusion  of  the  practice  of  the  state  courts. 
If  the  circuit  court  has  dismissed  the  bill  for  want  of  jurisdiction,  and  the  decree  is  rereised, 

this  court  will  not  hear  the  merits,  but  remand  the  cause. 

The  case  is  stated  in  the  opinion  of  the  court 

BaMwin  and  Doddridge^  for  the  complainant. 

Rimmond^  contra. 

[  *  621  ]  *  Before  the  argument  commenced,  the  counsel  for  both 
parties  asked  instractions  of  the  court  upon  the  question 
whether,  as  the  record  contained  the  whole  of  the  proceedings  in  the 
cause,  and  exhibited  all  the  matters  either  party  required  for  a  final 
disposition  of  the  case  in  this  court,  upon  aU  the  points  in  contro- 
versy, this  court  would  permit  the  argument  to  go  to  the  whole  case, 
so  that  a  decree  could  be  given  here  upon  the  whole  case,  or  whether, 
an  opinion  upon  the  jurisdiction  only  having  been  given  in  the  cir- 
cuit court,  the  argument  should  be  confined  to  that  question.  The 
court  having  advised  upon  the  subject,  directed  the  counsel  to  argue 
the  point  of  jurisdiction  only,  as  no  other  than  that  had  been  decided 
in  the  court  from  which  the  appeal  had  been  taken. 

[  *  623  ]      *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  instituted  in  the  circuit  court  of  the  United 
States  for  the  seventh  circuit,  and  district  of  Ohio,  to  obtain  a  con- 
veyance of  a  tract  of  land  lying  in  what  is  termed  ''  the  military  dis- 
trict,'' claimed  by  the  complainant  under  a  patent  youngs  than  that 
under  which  it  is  held  by  the  defendants.  The  complainant  is  a  cit- 
izen of  Alabama,  and  claims  the  land  under  a  conveyance  from  Dun- 
can JVr  Arthur,  who  is  a  citizen  of  Ohio.  The  defendants  objected 
to  the  jurisdiction  of  the  court ;  and,  after  hearing  the  parties  upon 
this  point,  the  court  dismissed  the  bill,  being  of  opinion  that  its  juris- 
diction could  not  be  sustained.  From  this  decree  the  complauiani 
has  appealed,  and  the  cause  is  now  before  this  court  on  the  question 
of  jurisdiction. 
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The  bill  states  the  complainant  to  be  a  citizen  and  resident  of  the 
State  of  Alabama,  and  the  defendants  to  be  citizens  and  residents  of 
the  State  of  Ohio.  It  has  not  been  alleged,  and  certainly  cannot  be 
alleged,  that  a  citizen  of  one  State  having  title  to  lands  in  another, 
is  disabled  firom  suing  for  those  lands  in  the  courts  of  the  United 
States,  by  the  fact  that  he  derives  his  title  from  a  citizen  of  the  State 
in  which  the  lands  lie;  consequently,  the  single  inquiry  must  be 
whether  the  conveyance  from  AF  Arthur  to  ISFDonald  was  real  or  fic- 
titious ? 

The  transaction,  as  laid  before  the  court,  appears  to  be  this: 
IVF  Arthur  was  apprehensive  that  his  title  could  not  be  sustained  in 
the  courts  of  the  State  in  which  alone  he  could  sue ;  and,  being,  in- 
debted to  IVFDonald  in  the  sum  of  $1,100,  offered  to  sell  and 
convey  to  him  the  land  in  controversy,  in  payment  of  *  this  [  *  624  ] 
debt  The  letter  in  which  this  offer  was  made  expresses  the 
opinion  that  his  title  was  good,  and  would  most  probably  be  estab- 
lished in  the  courts  of  the  United  States,  but  would  fail  in  the  courts 
of  the  State.  He  estimates  the  property  as  being  worth  much  more 
than  the  sum  he  is  willing  to  take  for  it,  but  in  consequence  of  the 
difficulties  attending  the  title,  he  is  willing  to  convey  it  in  satisfaction 
of  the  debt  He  suggests  that  if  IVFDonald  should  be  disinclined  to 
engage  in  the  controversy  himself,  he  might  make  an  advantageous 
sale  to  some  of  his  neighbors  who  might  be  disposed  to  emigrate  to 
Ohio,  and  offers  to  render  any  service  in  his  power  to  the  proprietor 
of  the  land,  in  the  prosecution  of  the  daim  in  the  courts  of  the 
United  States. 

The  contract  was  concluded  by  a  letter,  written  in  answer  to  that 
which  has  been  stated,  of  which  the  said  ISFDonald  retained  no  copy. 
There  was  no  special  agreement  between  the  plaintiff  and  M*  Arthur 
when  the  deed  was  written,  but  perhaps  some  proposition  by  letter. 
He  gave  his  bond  to  a  third  party  for  making  a  quitclaim  title  to* 
the  land,  on  condition  of  receiving  from  him  $1,100. 

This  testimony,  which  is  all  that  was  laid  before  the  court,  shows, 
we  think,  a  sale  and  conveyance  to  the  plaintiff  which  was  binding 
on  both  parties.  IVFDonald  could  not  have  maintained  an  action  for 
his  debt,  nor  AT  Arthur  a  suit  for  his  land.  His  title  to  it  was  extin- 
guished, and  the  consideration  was  received.  The  motives  which 
induced  him  to  make  the  contract,  whether  justifiable  or  censurable, 
can  have  no  influence  on  its  validity.  They  were  such  as  had  suffi- 
cient influence  with  himself,  and  he  had  a  right  to  act  upon  them.  A 
court  cannot  enter  into  them  when  deciding  on  its  jurisdiction.  The 
conveyance  appears  to  be  a  real  transaction,  and  the  real  as  well  as 
nominal  parties  to  the  suit  are  citizens  of  different  States* 
VOL.  VII.  62 
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The  only  part  of  the  testimony  which  can  inspire  doubt  respecting 
its  being  an  absolute  sale,  is  the  admission  that  the  plaintiff  gave  his 
bond  to  a  third  party  for  a  quitclaim  title  to  the  land,  on  paying  him 
91,100.  We  are  not  informed  who  this  third  party  was,  nor  do  we  sup- 
pose it  to  be  material  The  title  of  ISF  Arthur  was  vested  in  the  plain- 
iiSf  and  did  not  pass  out  of  him  by  this  bond.  A  suspicion  may  exist 
that  it  was  for  M' Arthur.     The  court  cannot  act  upon  this  suspicion. 

But  suppose  the  fact  to  be  avowed,  what  influence  could  it  have 
upon  the  jurisdiction  of  the  court  ?  It  would  convert  the  convey- 
ance, which  on  its  face  appears  to  be  absolute,  into  a  mortgage.  But 
this  would  not  affect  the  question.  In  a  contest  between  the  mort- 
gagor and  mortgagee,  being  citizens  of  different  States,  it 
[  *  625  ]  cannot  be  doubted  that  an  ejectment,  or  a  bill  *  to  foreclose, 
may  be  brought  by  the  mortgagee,  residing  in  a  different 
State,  in  a  court  of  the  United  States.  Why,  then,  may  he  not  sus- 
tain a  suit  in  the  same  court  against  any  other  person,  being  a  citizen 
of  the  same  State  with  the  mortgagor.  We  can  perceive  no  reason 
why  he  should  not.  The  case  depends,  we  think,  on  the  question 
whether  the  transaction  between  AF  Arthur  and  AFDonaid  was  real 
or  fictitious ;  and  we  perceive  no  reason  to  doubt  its  reality,  whether 
the  deed  be  considered  as  absolute  or  as  a  mortgage. 

A  question  has  been  made,  whether  the  circuit  court  ought  to  have 
noticed  the  testimony  on  the  conveyance  under  which  the  plaintiff 
claims,  because  it  was  brought  irregularly  before  them. 

By  a  law  of  the  state,  inteirogatories  may  be  propounded  by  the 
defendant  in  his  answer,  which  the  plaintiff  is  compelled  to  answer 
as  if  they  had  been  propounded  in  a  cross-bilL 

Although  this  point  has  become  unimportant  in  this  cause,  the 
court  thinks  it  proper  to  say  that  the  rules  which  govern  the  practice 
of  the  circuit  courts  in  chancery,  have  been  prescribed  by  this  court, 
,and  ought  to  be  observed. 

We  think  there  is  error  in  the  decree  of  the  circuit  court  dismissing 
the  complainant's  bill,  and  that  the  same  ought  to  be  reversed,  and 
the  cause  remanded  for  further  proceedings,  according  to  law. 

This  case  came  on,  &c.,  and  was  argued  on  the  point  of  jurisdic- 
tion, on  consideration  whereof  this  court  is  of  opinion  that  there  is 
error  in  the  decree  of  the  said  circuit  court  dismissing  the  com- 
plainant's bill.  It  is  therefore  decreed  and  ordered  by  this  court  that 
the  decree  of  the  said  circuit  court  in  this  cause  be  and  the  same  is 
hereby  reversed  and  annulled.  And  it  is  further  ordered  that  the 
cause  be  remanded  to  the  said  circuit  court  for  further  proceedings 
to  be  had  therein,  according  to  law  and  justice. 

7  H.  198  ;  19  H.72. 
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Duncan    WP Arthur,   Plaintiff  in  Error,  v.  Wesley  8.   Porter's 

Lessee. 

1  P.  626. 
A  verdict  conditioned  to  be  for  the  plaintiff,  or  defendant,  as  the  court  should  be  of  opinion 
for  one  or  the  otlier  partj  upon  the  effect  of  a  certain  deed,  but  not  identifying  the  deed, 
is  insniBcient  to  support  a  judgment. 

'    The  case  is  stated  in  the  opinion  of  the  court 
Baldwin^  for  the  plaintiff 
Eunng^  contr^ 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  was  an  ejectment  in  the  court  for  the  seventh  circuit  and 
district  of  Ohio,  in  which  the  jury  found  a  verdict  in  the  following 
words :  "  We  the  jury  find  the  defendant  guilty  of  the  trespass  and 
ejectment,  in  the  declaration  mentioned,  and  assess  the  plaintiff's 
damages  to  six  cents,  which  verdict  is  thus  rendered,  subject  to  the 
opinion  of  the  court  on  the  question  reserved  by  consent  of  parties, 
as  to  so  much  of  the  land  in  controversy  as  is  contained  in  the  deed 
of  the  sheriff  of  Ross  county,  to  the  said  defendant,  bearing  date  the 
day  of  1802,  and  upon  that  part  of  the  land  included  in  said 
deed.  If  the  opinion  of  the  court  on  the  question  so  reserved  by 
consent,  shall  be  with  the  plaintiff,  that  the  said  deed  is  not  valid  to 
pass  the  land  therein  described,  then  we  the  jury  find  the  defendant 
guilty  of  the  trespass  and  ejectment  in  the  declaration  mentioned, 
accordingly,  for  that  part  also ;  and  if  the  opinion  of  the  court  thereon 
shall  be  in  favor  of  the  defendant,  that  said  deed,  with  the  other 
evidences  exhibited  as  part  of  said  title,  is  valid  to  pass  the  fee  to  the 
defendant ;  then  the  jury  find  the  defendant  not  guilty  of  the  trespass 
and  ejectment  in  the  said  declaration  mentioned,  as  to  that  part  of 
the  lands  and  premises  in  controversy." 

This  conditional  verdict  is  for  the  plaintiff,  or  defendaYit, 
•  according  to  the  opinion  of  the  court  on  the  validity  of  a  [  *  627  ] 
deed  with  the  other  evidences  exhibited  as  part  of  said  title. 
But  this  deed,  and  these  other  evidences  of  title  are  not  exhibited  to 
the  court  in  such  manner  as  to  enable  us  to  notice  them.  A  deed 
does,  indeed,  form  a  part  of  a  bill  of  exception  taken  to  the  opinion 
of  the  court,  on  a  motion  subsequently  made  for  a  new  trial.  But 
the  court  cannot  know,  judicially,  that  this  is  the  same  deed  which 
is  referred  to  in  the  verdict,  or  what  are  the  other  evidences  of  title 
which  are  connected  with  it  The  verdict  is  too  imperfect  to  enable 
the  court  to  render  judgment  on  it 

The  judgment  of  the  circuit  court  is  therefore  reversed,  and  the 
cause  remanded  to  the  circuit  court  with  directions  to  set  aside  the 
verdict,  and  to  award  a  venire  facias  de  novo. 
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Jambs  Jackson,  Ex-demise  of  Lazt  Anderson  v.  John  Clark  and 

Robert  Ellison. 

1  P.  628. 

The  United  States  havinfc  receiTed  the  cessioa  of  the  lands  northwest  of  the  Ohio  Biver  not 
only  in  tnist  for  the  Virginia  troops  on  the  continental  establishment,  hot  also  for  the  use 
and  benefit  of  the  members  of  the  confederation,  have  the  right  to  prescribe  the  time  wiihia 
which  Virginia  militarj  warrants  might  be  located,  and  to  annex  conditions  to  the.exien- 
sion  of  the  time. 

Under  the  act  of  March  2, 1807,  (2  Stats,  at  Laige,  424 J  defective  surreys  protected  the 
land  from  being  patented  nnder  subsequent  warrants  and  surreys  by  those  claiming  under 
the  United  States. 

The  case  is  stated  in  the  opinion  of  the  court. 

Leonard  and  Hammond^  for  the  plaintiff 

OreighUm  and  Ewingy  contra. 

[  *  632  ]       *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  is  an  ejectment  brought  by  the  plaintiff  in  emu  in 
the  court  of  the  United  States  for  the  seventh  circuit  and  district  of 
Ohio,  to  recover  a  tract  of  land  lying  in  the  military  district. 

The  plaintiff  offered,  as  his  title,  a  patent  from  the  government  of 
the  United  States,  bearing  date  the  10th  of  November,  1824. 

The  defendants  then  introduced  a  certified  copy  of  an  entry  and 
survey  of  the  lands  in  controversy,  sworn  to  by  Richard  6.  Anderson, 
the  principal  surveyor  of  the  Virginia  military  district;  the  survey 
purporting  to  have  been  made  on  the  10th  of  October,  1796,  and  re- 
corded on  the  15th  of  April,  1812,  founded  on  an  entry,  bearing  date 
the  19th  day  of  July,  1796,  for  553  acres  of  land  in  the  name  of 
Nathaniel  Massie,  assignee,  numbered  2,744,  and  founded  upon 
Leven  Powell's  warrant,  for  2,000  acres.  No.  3,398,  and  Thomas 
Goodwin's  warrant  for  200  aores.  No.  1,930.  It  was  admitted,  that 
the  defendants  were  purchasers  from  Massie,  prior  to  the  year  1796 ; 
entered  into  possession  of  the  premises  under  the  said  purchases,  and 
received  a  conveyance  from  him,  before  the  year  1812.  It  was  also 
admitted,  that  the  plaintiff's  entry  was  made  on  the  10th  of  June, 
1824,  and  his  survey  on  the  20th  of  the  same  month. 

The  defendant  relied  on  this  survey,  and  on  the  proviso  of  the  act 

passed  the  2d  of  March,  1807,  entitled  ^'  An  act  to  extend  the  time 

for  locating  Virginia   military  warrants,  &c."      This  act 

[  *633  ]  annexes  the  following  proviso  to  the  permission  it  *  grants 

to  obtain  warrants  for  militsury  service,  and  to  make  locations 

within  the  military  district :  ^  Provided,  that  no  locations  as  afore* 
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said,  within  the  aforesaid  mentioned  tract,  shall,  after  the  passing  of 
this  act,  be  made  on  tracts  of  land  for  which  patents  had  previously 
been  issued,  or  which  had  been  previously  surveyed,  and  any  patent 
which  may,  nevertheless,  be  obtained  for  land  located  contrary  to  the 
provisions  of  this  section,  shall  be  considered  as  null  and  void." 

To  show  that  the  survey  set  up  by  the  defendants  was  not  pro- 
tected by  the  proviso  in  the  act  of  congress,  the  plaintiff  offered  to 
prove,  that  the  warrants  on  which  it  was  founded  were  satisfied  be- 
fore that  entry  was  made.  For  this  purpose,  he  offered  in  evidence, 
two  entries,  amounting  to  1,597  acres,  on  Powell's  warrant,  made  in 
Powell's  name  the  30th  of  December,  1791,  surveyed  by  Massie  on 
the  3d  of  January,  1792,  the  survey  recorded  on  the  10th  of  the  same 
month ;  plots  and  certificates  taken  firom  the  office  by  Massie,  the  11th 
of  July,  1795,  and  a  patent  issued  to  him  on  the  19th  September, 
1799 ;  also  an  entry  for  403  acres,  the  residue  of  Powell's  warrant, 
made  in  }he  name  of  Nathaniel  Massie,  on  the  27th  of  January,  1795, 
surveyed  on  the  27th  December,  1796,  the  survey  recorded  on  the  9th 
of  June,  1797 ;  the  plot  and  certificate,  together  with  the  warrant  sup- 
posed to  be  satisfied,  taken  out  of  the  office  by  Massie,  on  the  14th 
of  June,  1797,  and  a  patent  issued  to  his  heirs  on  the  3d  of  December, 
1814. 

He  also  offered  in  evidence  an  entry  for  fifty  acres  made  on 
Thomas  Goodwin's  warrant,  in  the  name  of  John  Walker,  assignee, 
the  17th  of  September,  1795,  smveyed  the  30th  of  March,  1820,  and 
patented  on  the  19th  of  November,  1825;  also  an  entry  for  160  acres, 
the  residue  of  the  said  warrant,  made  on  the  16th  of  June,  1795,  in 
the  name  of  the  said  Massie,  surveyed  on  the  Ist  of  July  in  the  same 
year;  survey  recorded  the  10th  of  the  same  month,  and  a  patent 
issued  to  Massie  on  the  15th  of  February,  1800. 

The  plaintiff  also  offered  the  deposition  of  Richard  C.  Anderson, 
the  principal  surveyor,  who  deposed,  that  the  survey  of  553  acres, 
which  was  given  in  evidence  by  the  defendants,  was  illegally  made, 
and  admitted  by  him  ignorantly  and  improperly,  to  record ;  and  that 
he  had  marked  the  same  on  the  recojd  of  his  office,  "error;"  but  he 
does  not  state  the  time  when  this  mark  was  made.  He  adds,  that 
he  had  refused  to  grant  a  plot,  and  certificate  of  survey,  being  of 
opinion  that  the  whole  of  the  warrants  had  been  previously  satisfied. 

The  defendants  moved  the  court  to  reject  the  authenticated  copies, 
and  testimony  aforesaid,  as  inadmissible  evidence;   which  motion 
was  granted  by  the  court,  upon  the  ground  that  the  act  of 
congress  confirmed  the  survey  of  the  defendants,  •  and  an-  [  •  634  ] 
nulled  the  plaintiff's  patent.     An  exception  was  taken  to 
this  opinion.     A  vprdict  and  judgment  having  been  given  for  the 

62* 
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defendants,  the  plaintiff  has  broogbt  the  cause  into  this  court  by  wxit 
of  error. 

Two  points  have  been  made  by  the  counsel  for  the  plaintiff  They 
contend :  — 

1.  That  congress  could  not  rightfully  limit  the  time  within  which 
military  warrants  should  be  located  and  surveyed. 

2.  That  the  act  of  congress  prohibiting  locations  on  lands  already 
surveyed,  and  declaring  any  patent  which  should  be  issued  on  such 
survey  void,  does  not  comprehend  the  survey  in  this  case. 

The  first  point  to  be  considered,  is  the  objection  to  the  limitation 
of  time  prescribed  by  congress,  within  which  the  military  warrants 
granted  by  Virginia  should  be  located.  The  plaintiff  contends  that 
no  limitation  can  be  fixed. 

In  the  October  session  of  1783,  the  legislature  of  Virginia  passed 
an  act  ceding  to  congress  the  territory  claimed  by  that  State,  lying 
northwest  of  the  River  Ohio,  under  certain  reservations  af  d  condi* 
tions  in  the  act  mentioned.  One  of  these  was :  ^^  That  in  case  the 
quantity  of  good  land  on  the  southeast  side  of  the  Ohio,  upon  the 
waters  of  the  Cumberland  River,  and  between  the  Green  River  and 
Tennessee,  which  has  been  reserved  by  law  for  the  Virginia  troops, 
on  the  continental  establishment,  should,  firom  the  North  Carolina 
line  bearing  in  further  upon  the  Cumberland  lands  than  was  expect- 
ed, prove  insufiicient  for  their  legal  bounties,  the  deficiency  should  be 
made  up  to  the  said  troops  in  good  lands  to  be  laid  off  between  the 
Rivers  Scioto  and  Littie  Miami,  on  the  northwest  side  of  the  River 
Ohio,  in  such  proportions  as  have  been  engaged  to  them  by  the  laws 
of  Virginia." 

This  is  not  a  reservation  of  the  whole  tract  of  country  lying 
between  the  rivers  Scioto  and  Littie  Miami.  It  is  a  reservation  of 
only  so  much  of  it  as  may  be  necessary  to  make  up  the  deficiency 
of  good  lands  in  the  country  set  apart  for  the  officers  and  soldiers  of 
the  Virginia  line,  on  the  continental  establishment,  on  the  southeast 
side  of  the  Ohio.  The  reservation  is  made  in  terms  which  indicate 
some  doubt  respecting  the  existence  of  the  deficiency,  and  an  opin- 
ion that  it  will  not  be  very  considerable.  Subsequent  resolutions 
of  the  Virginia  legislature  have  added  very  much  to  the  atnount  of 
these  bounties.  The  residue  of  the  lands  are  ceded  to  the  United 
States,  for  the  benefit  of  the  said  States,  ^*to  be  considered  as  a  com- 
mon fund  for  the  use  and  benefit  of  such  of  the*  United  States  as 
have  become,  or  shall  become  members  of  the  confederation  or  fed- 
eral alliance  of  the  said  States,  Virginia  inclusive,  according  to  their 
usual  respective  proportions  in  the  general  charge  and 
{  *  635  ]  •  expenditure ;    and  shall  be  faithfully  and   bont  fide  di»- 
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posed  of  for  that  purpose,  and  for  no  other  use  or  purpose  what- 
ever.'* 

The  government  of  the  United  States  then  received  this  territory 
in  trust,  not  only  for  the  Virginia  troops  on  the  continental  estabUsh- 
ment,  but  also  for  the  use  and  benefit  of  the  members  of  the  confed« 
^ration;  and  this  trust  is  to  be  executed  <^by  a  faithful  and  band 
fde^^  disposition  of  the  land  for  that  purpose. 

We  cannot  take  a  retrospective  view  of  the  then  situation  of  the 
United  States  without  perceiving  the  importance  which  must  have 
been  attached  to  this  part  of  the  trust.  A  heavy  foreign  and  domes- 
tic debt,  part  of  the  price  paid  for  independence,  pressed  upon  the 
government;  and  the  vacant  lands  constituted  the  only  certain  fund 
for  its  discharge.  Although,  then,  the  military  rights  constituted  the 
primary  claim  on  the  trust,  that  claim  was,  according  to  the  inten- 
tion of  the  parties,  so  to  be  satisfied  as  still  to  keep  in  view  that 
other  object  which  was  also  of  vital  interest  This  was  to  be 
effected  only  by  prescribing  the  time  within  which  the  lands  to  be 
appropriated  by  these  claimants  should  be  separated  from  the  gen- 
eral mass,  so  as  to  enable  the  government  to  apply  the  residue, 
which  it  was  then  supposed  would  be  considerable,  to  the  other 
purposes  of  the  trust  The  time  ought  certainly  to  be  liberal.  But 
unless  some  time  might  be  prescribed,  the  other  purposes  of  the 
trust  would  be  totally  defeated ;  and  the  surplus  land  remain  a  wil- 
derness. 

This  reasonable,  and,  we  think,  necessary,  construction,  has  met 
with  general  acquiescence.  Congress  has  acted  upon  it,  and  has 
acted  in  such  a  manner  as  not  to  excite  complaints,  either  in  the 
State  of  Virginia,  or  the  holders  of  military  warrants. 

If  the  right  existed  to  prescribe  a  time  within  which  military  war- 
rants should  be  located,  tiiie  right  to  annex  conditions  to  its  extension 
follows  as  a  necessary  consequence.  The  condition  annexed  by 
congress  has  been  calculated  for  the  sole  purpose  of  preserving  the 
peace  and  quiet  of  the  inhabitants,  by  securing  titles  previously 
acquired.  We  are  to  inquire  whether  the  case  of  the  defendants  is 
within  it 

2.  It  has  been  contended  that  the  prohibition  in  the  act  of  the  2d 
of  March,  1807,  to  make  locations  on  lands  which  had  been  previ* 
ously  surveyed,  does  not  extend  to  the  survey  of  the  defendants, 
because  that  survey  was  made  on  warrants  which  had  been  previ- 
ously satisfied.  The  word  ^  survey,"  as  used  in  the  law,  is  not  sat- 
isfied by  the  mere  circumstance  that  a  chain  has  followed  a  compass 
round  a  particular  piece  of  ground;  but  requires  that  it  should  be 
made  in  virtue  of  a  warrant  for  the  purpose  of  appropriating  land  to 
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which  the  holder  of  that  warrant  is  entitled  by  law.  The 
[  *  636  ]  warrant  can  be  an  authority  *  for  surveying  and  appropri* 
ating  BO  much  land  only  as  it  professes  to  grant ;  and  this 
necessary  Umitationy  conld  it  require  confirmation,  is  confirmed  by 
the  act  of  the  9th  of  June,  1794,^  which  regulates  the  manner  of 
issuing  patents  on  surveys  for  less  than  the  whole  quantity  of  land 
specified  in  the  warrant  That  act  contains  a  proviso,  ^  That  no 
letters-patent  shall  be  issued  for  a  greater  quantity  of  land  than  shall 
appear  to  remain  due  on  such  warrants*"  As  patents  had  issued  for 
the  whole  quantity  of  land  specified  in  the  warrants  on  which  the 
survey  of  the  defendants  professes  to  be  founded,  previous  to  the 
entry  of  the  plaintiff,  no  patent  could  at  that  time  have  been 
obtained  by  the  defendemts ;  and  therefore  the  saving  in  the  statute 
could  not  have  been  intended  for  their  survey. 

The  court  has  felt  the  weight  of  this  argument,  and  has  bestowed 
upon  it  the  most  deliberate  consideration. 

The  act  of  the  23d  of  March,  1804,'  is  the  fiist  act  which  pre- 
scribes the  time  within  which  the  holders  of  military  wairants  shall 
make  their  locations  and  surveys.  That  act  requires  that  the  loca- 
tions shall  be  made  within  three  years  from  its  passage.  On  the  2d 
of  March,  1807,  the  fiirst  act  was  passed  giving  a  further  time  of 
three  years  for  making  locations,  and  of  five  years  for  returning  snr- 
veys.  This  act  contains  the  proviso  of  which  the  defendants  claim 
the  benefit.  In  every  act  which  has  been  since  passed  prolonging 
the  time  for  making  entries  and  returning  surveys  on  military  war- 
ranta,  the  same  proviso  has  been  introduced.  It  was  enacted  in 
March,  1807,  and  has  continued  in  force  ever  since.  It  constitutes 
a  limitation  to  the  right  given  by  all  subsequent  laws,  to  locate  and 
survey  military  warrants. 

If  it  be  conceded  that  this  proviso  was  not  intended  for  the  pro- 
tection of  surveys  which  were  in  themselves  absolutely  void,  it  must 
be  admitted  that  it  was  intended  to  protect  those  which  were  defec- 
tive, and  which  might  be  avoided  for  irregularity.  If  this  efiect  be 
denied  to  the  proviso,  it  becomes  itself  a  nullity.  We  must  there- 
fore inquire  to  which  class  the  survey  of  the  defendants  belongs. 

Nathaniel  Massie  was  probably  the  proprietor  of  Leven  Powell's 
whole  warrant  of  2,000  acres,  certainly  of  403  acres  part  thereof 
when  he  made  the  entry  und^  which  the  defendants  cl&im.  He 
was  also  the  proprietor  of  150  acres,  part  of  Thomas  CkKKiwin's 
warrant  We  say  he  was  at  that  time  the  proprietor  of  those  war- 
rants, because  he  made  an  entry  for  403  acres,  part  of  Powell's  war- 
rant, in  his  own  name,  on  the  27th  of  January,  1795,  and  an  entry 

^  1  State,  at  Large,  894.  >  2  lb.  274. 
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for  150  acres,  part  of  Goodwin's  warrant,  in  his  own  name,  on  the 
16th  of  June,  1795;  both  which  entries  were  afterwards  surveyed 
and  patented  for  himself  and  his  heirs.  These  two  en- 
tries amount  to  553  acres,  the  *  quantity  for  which  the  entry  [  *  637  ] 
sold  to  the  defendants  wgls  made.  Being  thus  the  proprie- 
tor of  both  these  entries,  and  of  the  warrants  on  which  they  were 
founded,  he  makes  an  entry  in  his  own  name,  on  the  19th  July,  1796, 
for  the  same  quantity  of  653  acres.  This  last  entry,  the  warrants 
being  satisfied  if  the  previous  entries  remained  in  force,  was  incon« 
sistent  with  the  two  preceding  entries.  It  ought  not  to  have  been 
made  by  him  nor  allowed  by  the  principal  surveyor,  unless  those  pre- 
ceding entries  were  withdrawn.  According  to  the  usage  of  the 
office,  as  stated  in  Taylor's  Lessee  v.  Meyers,  7  W.  23,  Massie  had 
the  power  to  withdraw  them.  Had  he  expressed  to  the  surveyor- 
general  his  wish  to  withdraw  them,  and  to  reenter  the  warrants,  his 
wish  would  not  have  been  opposed.  But,  without  expressing  this 
wish,  so  far  as  the  case  shows,  he  made  the  entry  in  question.  This 
act  was  lawful  if  the  two  preceding  entries  were  removed ;  unlaw- 
ful if  they  stood.  The  officers  of  the  government  did  their  duty  if 
tills  entry  displaced  the  two  which  preceded  it;  but  violated  their 
duty  if  it  had  not  this  effect.  Unquestionably,  in  an  office  regu- 
larly kept,  the  withdrawal  of  an  entry  ought  to  appear  upon  the 
record ;  but  had  this  office  been  regulajrly  kept,  the  last  entry  could 
not  have  been  allowed,  unless  accompanied  by  a  withdrawal  of 
those  which  were  inconsistent  with  it. 

Had  Nathaniel  Massie  transferred  his  right  to  the  last  two  preced- 
ing entries,  previous  to  the  time  of  making  this  for  the  defendants,  so 
that  the  contest  was  between  purchasers,  the  prior  entries  could  not 
have  been  affected  by  his  subsequent  act  But  he  had  not  trans- 
ferred his  right  to  them ;  the  contest,  had  one  arisen,  would  not  have 
been  between  purchasers,  but  between  a  purchaser  and  the  wrong- 
doer himself.  Can  it  be  doubted  how  such  a  controversy  would  have 
terminated?  Nathaniel  Massie,  being  the  proprietor  of  553  acres  of 
military  land  warrants,  enters  them  on  lands  which  they  might  law- 
fully ap{»ropriate ;  afterwards,  possessing  a  perfect  right  to  cancel  this 
entry,  and  locate  the  warrants  elsewhere,  he  does  locate  them  else- 
where, and  seUs  this  location  to  a  purchaser  for  a  valuable  considera- 
tion without  notice.  It  cannot,  we  think,  be  doubted  that  a  court  of 
equity  would  at  any  time,  while  Massie  remained  the  owner  of  the 
prior  entries,  relieve  such  purchaser  by  annulling  the  entries  which 
obstructed  the  title  of  the  purchaser,  or  decreeing  that  Massie  should 
withdraw  them,  or  enjoining  him  from  carrying  them  into  grant 
Had  the  plot  and  certificate  of  survey,  with  the   accompanying 
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▼ouchers  required  by  law,  been  presented  by  the  defendants,  previous 
to  the  proceedings  taken  by  Massie  to  obtain  patents  for  himself^  a 
grant  would  have  issued  to  the  defendants.  Their  survey  then  was 
not  an  absolute  nullity.  It  might  have  been  supported  in  a 
[  *  638  ]  *  court  of  equity,  and  had  the  defendants,  instead  of  trasting 
as  they  probably  did  to  Massie  for  a  title,  been  diligent  in 
the  pursuit  of  it  themselves,  they  might,  perhaps,  have  obtained  ont 
from  tlie  United  States. 

This  was  not  a  fictitious  but  an  actual  survey,  made  as  early  as 
the  year  1796,  by  a  regular  officer,  for  one  owning  the  warrants  on 
which  the  entry  purports  to  be  made,  and  having,  at  the  time,  M 
power  to  give  complete  validity  both  to  the  entry  and  survey.  No 
circumstance  attended  them  which  could  enable  a  purchaser  to  detect 
the  latent  defect.  The  survey,  having  every  appearance  of  fiumess 
and  validity  given  to  it  by  the  regular  officers  of  the  government,  is 
sold,  at  least  as  early  as  the  year  1796,  to  persons  who  take  posses- 
sion of  it,  and  have  retained  possession  ever  since.  Why  should  not 
the  proviso  in  the  act  of  congress  apply  to  the  case  ?  The  words 
taken  literally,  certainly  apply  to  it;  **  No  location  sh  .11  be  made  on 
tracts  of  land  for  which  patents  had  previously  been  issued,  or  which 
had  been  previously  surveyed."  Had  a  patent  been  previously  issued 
on  this  very  survey,  this  contest  could  never  have  arisen.  Does  the 
language  of  the  clause  furnish  any  distinction  between  the  patent 
and  the  survey  ?  If  it  be  a  survey  there  is  none.  Lands  surveyed 
are  as  completely  withdrawn,  as  lands  patented  from  subsequent 
location. 

It  cannot  be  said,  that  the  prohibition  was  intended  only  for  valid 
and  regular  surveys.  They  did  not  require  legislative  aid.  It  was 
known  that  the  military  district  abounded  with  defective  entries  and 
surveys,  which  might  be  defeated  by  entries  made  in  more  quiet 
times,  with  better  knowledge  of  the  requisites  of  law.  This  clause 
was  introduced  for  their  protection.  It  was,  most  truly,  an  enact- 
ment of  repose.  A  survey  made  by  the  proper  officer,  professing  to 
be  made  on  real  warrants,  bearing  upon  its  face  every  mark  of 
regularity  and  validity,  presented  a  barrier  to  the  approach  of  the 
location,  which  he  was  not  permitted  to  pass,  which  he  was  not  at 
liberty  to  examine.  Had  the  survey  been  made  on  land  not  previ- 
ously located,  it  would  have  been  as  destitute  of  validity  as  it  is  now 
supposed  to  be.  Yet  it  is  admitted  that  though  it  should  not  cover 
one  foot  of  the  location,  the  land  surveyed  could  not  be  appropriated 
by  a  subsequent  locator.  The  illegality  of  the  survey  would  not 
have  been  examinable  by  him. 

We  cannot  draw  the  distinction  between  such  a  case  and  thiSi 
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Congress  does  not  appear  to  have  drawn  it    They  are  both  surreys 
made  by  the  regular  officers  on  military  warrants. 

It  may  be  that  the  defendants  may  never  be  able  to  perfect  their 
title.     The  land  may  be  yet  subject  to  the  disposition  of  congress. 
It  is  enough  for  the  present  case  to  say,  that^  as  we  under- 
stand *  the  act  of  congress,  it  was  not  liable  to  location  [  *  639  ] 
when  the  plaintiff's  entry  was  made.  t 

We  have  not  noticed  the  testimony  of  the  principal  surveyor, 
because  we  do  not  think  it  affects  the  case.  The  word  "  error  "  was 
written  on  the  face  of  tbe  plot,  we  know  not  when  ;  certainly  after  it 
was  recorded,  and  after  the  certificate  exhibited  by  the  defendant  at 
tbe  trial  had  been  given.  It  manifests  his  opinion  that  he  acted 
improperly  in  admitting  the  survey  to  record,  but  that  opinion  cannot 
affect  the  case.  The  great  original  impropriety  was  in  omitting  to 
require  that  the  previous  entries,  made  in  the  name  of  Massie,  should 
be  withdrawn  expressly  when  this  entry  was  made. 

This  case  is  not,  wfe  think,  like  Taylor's  Lessee  ik  Meyers,  reported 
in  7  W.  23.  In  that  case,  the  owner  had  openly  abandoned  his  loca- 
tion and  survey,  and  had  placed  his  warrant  on  other  land.  In  such 
case,  the  land  was  universally  considered  as  returning  to  the  mass  of 
vacant  land,  and  becoming,  like  other  vacant  land,  subject  to  appro- 
priation. A  person,  having  no  interest  in  the  original  survey, 
attempted  to  set  it  up  against  a  subsequent  locator,  under  the  proviso 
in  the  act  of  congress  which  has  been  stated.  The  court  said,  "  the 
proviso  of  that  act,  which  annuls  all  locations  made  on  lands  pre- 
viously surveyed,  applies  to  subsisting  surveys ;  to  those  in  which  an 
interest  is  claimed,  not  to  those  which  have  been  abandoned,  and  in 
which  no  person  has  an  interest"  This  survey  has  not  been  aban- 
doomed  by  any  person  having  titie  to  it,  and  the  defendants  still  have 
an  interest  in  it 

We  think  there  is  no  error  in  tiie  decree,  and  that  it  ought  to  be 
affirmed. 

6  P.  666;  12  P.  264.  7  H.  262. 


Robert  Barry,  Appellant,  v.  Griffith  Coombe,  Appellee. 

1  P.  640. 

An  item  inserted  in  an  accoant  stated  and  settled,  in  the  handwriting  of  the  yendor,  and 
signed  by  the  rendee,  in  the  words  and  6gares  following :  **  By  my  purchase  of  your  half 
E.  B.  Wharf  and  premises,  this  day  agreed  on  between  ua,  $7,578.63/'  is  a  sufficient 
memorandum  within  tbe  statate  of  frauds,  and  parol  evidence  is  admissible  to  fill  up  tha 
initials. 

If  the  vendee  under  such  a  contract,  gives  notice  he  will  not  be  bound  by  it,  if  the  rendor 
does  not  pay  the  balance  due  on  the  account,  and  the  vendor  does  not  adopt  the  altema- 
liT6  tendered  to  himf  the  contract  is  not  at  an  end. 
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The  case  is  stated  in  the  opinion  of  the  oonrt  The  letter  alluded 
to,  near  the  close  of  the  opinion,  is  as  follows : — 

Washington  Citj,  March  S6, 181S. 

Mr.  BoBBRT  Barkt  :  — 
[  *643  ]  *Sir:  It  is  now  time  that  I  should  have  your  final 
answer,  whether  you  will  execute  the  contract  made  between 
us  in  presence  of  Mr.  Carroll,  for  the  conveyance  of  your  moiety  of 
the  house,  wharf,  and  premises  on  the  eastcnm  branch,  and  for  pay- 
ment and  security  of  the  balance  due  me  in  money.  For  this 
purpose,  I  have  authorized  Mr.  John  P.  Ingle  to  call  on  you  in  my 
name,  and  receive  your  conveyance,  a  form  of  which  he  will  pre* 
sent  you,  which  you  will  please  execute,  and  acknowledge  in  doe 
form,  so  as  to  make  it  effectual  here.  Please  also  pay  to  Mr.  Ingle 
the  instalment  of  $500,  due  in  September  last,  with  interest  from 
27th  September,  1820.  Please  also  to  execute  and  deliver  to  Mr. 
Ingle  your  two  notes  for  the  other  instalments^  drafts  of  which  he 
will  present  you. 

I  also  require  of  you  the  surrender  of  J.  D.  Barry's  draft,  indorsed 
by  me  for  $1,000,  which  had  been  discounted  in  the  Bank  of  Wash- 
ington, and  which  you  promised  to  take  up  and  release  me  from.  I 
must  notify  you,  that  if  you  persist  in  refusing  to  comply  with  the 
terms  of  your  contract,  according  to  your  pledged  faith  in  presence 
of  the  respectable  witness  above  mentioned,  I  shall  hold  you  account- 
able in  money,  for  the  whole  balance  due  me  according  to  our  settle* 
ment,  and  shall  merely  hold  the  house,  wharf,  &c,  which  you  were 
to  have  conveyed  to  me,  as  collateral  security  for  the  entire  balance 
ascertained  by  that  setUement,  and  for  the  expenses  since  laid  out 
in  repairs  and  improvements  of  the  same,  under  the  faith  of  your 
contract 

B^spedtfdlly,  your  obedient  servant, 

Gkiffith  Coombb. 

Coxe  and  Worthingtonj  for  the  appellant 

JoneSf  for  the  appellee. 

[  *  647  ]      Johnson  J.,  delivered  the  opinion  of  the  court 

This  appeal  brings  up  for  revision  a  decree  of  the  drcait 
court  of  this  district,  by  which  this  appellant  has  been  required  to 
execute,  specifically,  an  agreement  for  the  sale  of  land  The  bill  seta 
up  a  certain  written  instrument  as  a  sufficient  memorandum  in 
writing ;  but  not  relying  solely  on  that,  goes  on  to  make  out  one  of 
those  cases  in  which  a  court  of  equity  exercises  this  branch  of  its 
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jnritdiction  in  oider  that  the  statute  of  firands  may  not  be  made  a 
cloak  for  fraud ;  that  is,  a  case  of  perfonnance  on  the  part  of  the 
complainant 

This  has  caused  the  question  on  the  right  to  lelief,  in  a  case  with- 
in the  provisions  of  the  statute,  to  be  mixed  up  with  a  great  deal  of 
extraneous  matter,  which  need  not  have  been  set  out,  had  the  claim 
to  relief  been  confined  to  the  one  ground  alone. 

The  memorandum  set  up  is  in  the  form  of  a  stated  account, 
wholly  in  the  handwriting  of  the  appellant,  Barry,  the  defendemt 
below,  and  acknowledged  to  be  a  copy  made  by  him  of  another,  also 
made  out  in  his  handwriting,  actually  signed  by  Coombe,  the  ap- 
peUee,  and  now  in  the  hands  of  Barry.  So  that  Barry's  name  is  in 
the  caption,  if  it  may  be  so  called,  and  Coombe's,  at  the  foot  of  the 
memorandum*  The  item  of  the  account  which  relates  to  the  bar* 
gain  or  agreement  for  the  sale  of  the  land,  is  in  these  words,  letters, 
and  figures:  — 

"  By  my  purchase  of  your  I  E.  B.  wharf  and  premises,  this  day,  as 
agreed  on  between  us;"  and  the  credit  is  carried  out  in  figures, 
$  7,578.63,  and  deducted  from  the  amount  charged  to  Barry. 

•  Then  follows  this  memomndum :    "  Balance  due   G.  [  *  648  ] 
Coombe  fifteen  hundred  dollars,  payable  in  one,  two,  and 
three  years,  with  interest.  G.  Coombe." 

The  defence  set  up  in  the  answer  is,  that  the  transaction  was  not 
final ;  that  it  amounted  to  nothing  more  than  a  treaty  in  progress  ; 
that,  as  far  as  it  proceeded,  it  was  obtained  by  false  and  fraudulent 
suggestions  on  the  part  of  complainant ;  and  that  the  name  of  de- 
fendant was  signed,  if  signed  at  aU,  only  to  state  an  account,  not  to 
acknowledge  a  contract ;  and  the  answer  concludes  with  submitting 
to  the  court  whether  it  be  <^an  agreement,'  such  as  is  required  by  law 
and  equity,  to  compel  the  defendant  to  make  the  sale  and  convey- 
ance claimed  and  prayed  for  by  complainant." 

It  is  under  these  words  alone  that  the  protection  of  the  statute  of 
frauds  is  set  up  by  the  defendant.  But  in  the  view  which  this  court 
will  take  of  this  subject,  it  is  unnecessary  to  inquire  whether  the  case 
required  or  admitted  that  it  should  be  more  formally  pleaded,  since 
we  will  dispose  of  the  cause  under  the  admission  that  he  has  en- 
titled himself,  by  his  answer,  to  the  full  benefit  of  the  statute,  if  the 
facts  of  the  case  would  maintain  the  defence. 

And  first,  it  is  obvious  that  it  would  be  idle  to  consider  the  form 

and  effect  of  the  instrument,  if  the  treaty  was  never  brought  to  a 

conclusion.     On  this  fact  the  answer  has  put  the  complainant  upon 

proof,  and  two  witnesses  have  been  examined  to  the  point.     Mr. 

VOL,  VII.  63 
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Pleasanton,  the  first  witness,  swears,  that  in  the  year  1820  the  de- 
fendant showed  him  a  statement  of  accounts  which  he  belieyes  was 
a  copy  of  one  exhibited  by  the  complainant,  and  informed  him  tiiat 
he  had  made  a  settlement  of  accounts  with  complainant,  that  the 
account  so  shown  exhibited  a  balance  against  the  defendant  of 
$500  or  $1,500,  that  it  was  in  Barry's  own  handwriting,  and  that 
he  stated,  as  an  inducement  to  make  it,  that  Coombe  had  made  a 
sacrifice  to  obtain  it 

The  account  so  shown  to  Mr.  Pleasanton  could  have  been  no 
other  than  the  original  of  that  which  Coombe  has  exhibited ;  and 
the  facts  to  which  this  witness  testifies  are  strongly  indicative  of  a 
final  transaction. 

The  next  witness,  Mr.  Carroll,  is  still  more  positive.  He  was 
present  at  the  transaction;  and,  as  he  testifies,  at  the  request  of  both 
parties,  became  the  depository  of  several  documents  relating  to  it; 
and  on  the  subject  of  the  conclusive  character  of  the  transaction  his 
language  is,  <<  that  he  understood  the  settlement  to  be  final  and 
absolute." 

But  there  were  other  facts  to  which  Mr.  Carroll  was  examined ; 
and  it  is  argued  that  his  testimony  as  to  those  facts  goes  to 
prove  that  he  was  mistaken  in  the  view  which  he  took 
[  •649  ]  •of  the  transactions ;  that  they  go  to  prove  that  there  was 
something  yet  to  be  done  before  the  agreement  should  be 
closed.  Coombe,  it  seems,  insisted  that  Barry  should  give  his  note 
for  the  balance  stated  and  a  deed  for  the  property,  before  he  left 
Washington.  This,  Barry  resisted,  and  finally  left  Washington 
without  doing  either,  and  returned  to  his  home  at  Baltimore. 

It  cannot  be  denied  that  this  does  conduce  to  prove  an  unfinished 
treaty,  but  the  inference  is  repelled  by  various  considerations. 

And  first,  preparing  the  deed  might  require  time ;  his  business 
may  have  pressed  for  his  return  home,  or  he  may  have  wished  his 
own  counsel  or  scrivener  to  draw  up  the  deed. 

2.  As  to  the  notes,  giving  them  made  no  part  of  the  agreement 
reduced  to  writing ;  the  balance  stated,  was  to  have  been  paid  in  one, 
two,  and  three  years,  but  it  does  not  express  that  notes  are  to  be 
given  for  it,  and  he  may  have  had  his  reasons  for  declining  to  give 
bis  notes,  or  for  taking  advice  upon  it.  If  there  should  prove  to  be 
errors  in  the  stated  accounts,  upon  more  deliberate  examination, 
these  errors  might  more  conveniently  have, been  adjusted  upon  the 
stated  balance  than  upon  notes,  which  might  have  found  their  way 
into  several  hands,  and  thus  have  multiplied  litigation* 

3.  It  does  not  appear  from  Mr.  Carroll's  testimony,  that  Barry 
refused  generally  to  give  either  deed  or  notes,  but  only  to  give 
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tbem  before  he  went  to  Baltimore ;  on  the  contrary,  he  appears  to 
have  resented  Coombe's  seeming  to  act  npon  a  doubt  that  he  would 
then  execute  and  send  them,  and  to  this  Mr.  Carroll  bears  pos- 
itive testimony  when  he  says, ''  that  he  understood  that  the  notes 
and  deed  were  as  certainly  to  be  sent  on  from  Baltimore,  as  if 
executed  on  that  day." 

But  what  is  conclusive  in  this  part  of  the  cause  is,  that  the  trana^ 
action  is  followed  up  by  an  act,  on  the  part  of  Barry,  which  no 
honest  man  could  have  done,  otherwise  tl\an  in  the  supposition  that 
it  was  a  finished  transaction.  It  appears  that  Coombe,  together 
with  Mr.  Carroll,  and  Mr.  Bice,  held  a  mortgage  of  a  quantity  of 
leather  to  the  value  of  )( 7,000,  given  to  secure  to  them  certain  sums 
advanced  on  behalf  of  one  James  D.  Barry ;  that  the  defendant, 
Robert  Barry,  had  Msumed  the  debts  of  James  D.  Barry,  and  there- 
by acquired  a  resulting  use,  or  equity  of  redemption,  in  this  leather. 
That  the  sum  for  which  Coombe  held  his  lien  on  the  leather,  to  wit, 
$4,209,  was  one  of  the  items  of  the  account  in  the  exhibit  upon 
which  the  complainant  relies  to  obtain  a  decree  for  specific  per- 
formance. But  as  a  balance  of  $  1,500  still  remained  due  to  Coombe 
upon  the  stated  account,  the  leather  was  still  pledged  to  him  for  that 
amount.  This  interest  Coombe  was  induced  to  release  to  Barry, 
and  which  he  accordingly  did,  by  an  indorsement  upon  the 
•  instrument  of  writing  by  which  the  lien  was  created.  [  •  660  ] 
And  Mr.  CairoU  testifies  <<that  the  defendant  did  receive, 
at  the  tanyard  in  Washington,  all  the  leather  mentioned  in  the  bill 
of  sale,  in  consequence  of  complainant's  release." 

It  is  true  an  attempt  was  afterwards  made  in  this  suit  to  arrest  the 
leather  in  the  hands  of  Barry,  but  it  was  not  on  the  ground  that  the 
treaty  was  infieri^  or  the  release  not  fined ;  but  to  subject  the  leather 
to  the  debt,  which  would  be  due  to  the  complainant,  if  he  could  not 
obtain  the  specific  execution  of  the  sale  of  the  wharf,  as  well  as  the 
acknowledged  balance.  It  is  obvious,  then,  that  in  reducing  the 
leather  into  possession,  Mr.  Barry  must  either  have  acted  fairly,  on  the 
idea  of  a  finished  transaction,  or  unfairly,  by  entering  upon  the  fru- 
ition by  a  fraud  practised  to  obtain  the  release. 

We  will  consider  him  as  having  acted  fairly  upon  the  ground  of  a 
treaty  final  and  concluded,  to  be  carried  into  execution  according  to 
its  terms.  But  the  statute  of  frauds,  in  Maryland,  requires  written 
evidence  of  the  contract,  or  a  court  cannot  decree  performance.  Is 
this  such  written  evidence  of  a  '<  conlxact  or  sale  of  lands  "  as  satisfies 
the  exigency  of  that  statute  ?  The  words  of  the  statute  are,  ^  unless 
the  agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  by  the 
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party,  to  be  charged  therewith,  or  by  some  other  person,  by  him 
thereunto  lawfully  authorizecL" 

A  note  or  memorandnm  in  writing  of  the  agreement,  tiierefore,  ifl 
sufficient,  and  there  is  no  question  that  in  ord^  to  obtain  a  specific 
performance  in  equity,  the  note  in  writing  must  be  sufficient  to  main- 
tain an  aetion  at  law.  The  form  is  not  regarded,  nor  the  place  of 
signature,  provided  it  be  in  tlie  handwriting  of  the  party  or  his  agent, 
and  furnish  evidence  of  a  complete  and  practicable  agreement.  A 
court  of  equity  will  supply  no  more  than  the  ordinary  incidents  to 
such  an  agreement ;  such  as  the  ingredients  of  a  complete  transfer, 
usual  covenants,  &c. 

At  first  view  this  would  seem  to  be  an  anomedous  case,  but  it  is 
only  necessary  to  reduce  it  to  its  elements  in  order  to  discover  that  it 
is  one  known  to  the  adjudications  of  courts  of  equity  on  this  statute. 
As  to  the  balance  stated,  it  is  final  and  conclusive  between  these  par- 
lies, and  insimtU  camputasseni  might  be  maintained  upon  it,  by 
Coombe,  for  the  amount.  And  in  an  action  by  him,  going  to  claim 
the  whole  amount  charged  to  Barry,  it  would  be  good  evidence  in 
the  hands  of  Barry,  to  reduce  Coombe's  demand  down  to  the  balance 
stated. 

It  is,  then,  equivalent  to  a  mutual  and  reciprocal  receipt  between 

these  parties;  on  the  one  hand,  Coombe  signs  a  receipt  for 

[  •eSl  ]  the  price  of  the  premises  in  controversy,  in  account  *  with 

Barry,  and  Barry^  on  the  other,  signs  a  receipt  to  Coombe, 

acknowledging  that  he  has  received  the  price  stipulated,  in  full  of  the 

purchase-money  of  the  same. 

This  is  the  real  purport  and  effect  of  the  writing  in  evidence,  and 
had  the  instrument,  signed  by  the  parties,  been  expressed  in  these 
terms,  there  could  not  have  been  a  doubt  of  its  sufficiency,  12  Ves. 
Jr.  466 ;  9  Ves.  Jr.  334  But  it  is  argued  that  this  was  not  the  intent 
with  which  the  writing  was  concocted.  That  it  was  to  state  an  ac- 
count, and  not  to  note  an  agreement  for  the  sale  of  property,  that  it 
was  drawn  up  and  signed.  An  examination  of  the  cases  on  this 
subject  will  show  that  courts  of  equity  are  not  paitieular  with  regard 
to  the  direct  and  immediate  purpose  for  which  the  written  evidence 
of  a  contract  was  created.  It  is  written  evidence  which  the  statute 
requires,  and  a  note  or  letter,  and  even,  in  one  case,  a  letter,  the  ob- 
ject of  which  was  ta  annul  ihe  contract  on  a  ground  reaUy  not  un- 
reasonable, 1  Atk.  12 ;  1  Sch.  So  Lef.  22,  has  been  held  to  bring  a 
case  within  the  provisions  of  the  statute.  But,  in  the  present  instance, 
although  not  the  sole  object  of  creating  the  instrument,  it  really  was 
an  object,  and  an  importBint  one,  inasmuch  as  the  balance  of  account, 
the  immediate  object  of  the  stated  account,  mainly  depended  upon 
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the  item  for  the  sale  of  these  premises.  It  could  not  be  stated  ivith- 
ont  acknowledging  that  the  one  had  agreed  to  sell,  and  the  other  to 
purchase,  these  premises  at  a  stated  price.  On  this  pcurt  of  the  cause 
the  case  of  Stokes  v.  Moore  has  been  cited,  1  Coxe,  222,  and  insisted 
on  as  furnishing  an  argument  against  the  sufficiency  of  the  signature 
of  Barry  in  this  cause.  But  in  the  case  of  Stokes  v.  Moore,  it  must 
be  observed  that  both  the  judges  who  sat  on  that  cause  admit  thai 
this  was  not  the  principal  question  in  the  cause,  and  it  was  decided 
upon  the  ground  that  the  memorandum  was  proved  not  to  express 
the  entire  agreement  between  the  parties.  But,  if  considered  as  au- 
thority in  this  point,  it  is  only  necessary  to  advert  to  the  ground  upon 
which  the  opinion  is  expressed,  "  that  the  name  there  was  not  a  suf- 
ficient signature  under  the  statute,"  in  order  to  discover  that  it  does 
not  impugn  the  opinion  entertained  by  this  court  in  the  present 
cause.  The  rule  there  laid  down  is,  '<  that  the  signature  is  to  have 
the  effect  of  giving  authenticity  to  the  whole  instrument ; "  and  in 
this  instance,  we  hold  it  to  be  in  its  proper  place  for  that  purpose. 
If  so,  the  court  there  further  observes,  '^  that  it  does  not  signify  much 
in  what  part  of  the  instrument  it  is  to  be  found."  It  remains  to  ex- 
amine whether  the  memorandum  is  sufficiently  full  and  explicit  to 
admit  of  a  decree  for  specific  p^ormance.  The  words  are :  "  By  my 
purchfise  of  your  i  E.  B.  wharf  and  premises,  this  day,  as  agreed  on 
between  us,  $7,578.63."  Brief  as  it  is,  this  memorandum 
contains  a  condensed  summary  of  all  the  *  essentials  to  a  [  *652  ] 
complete  contract.  By  the  use  of  the  present  tense,  it  speaks 
of  a  thing  final  and  concluded.  By  reference  to  the  date  at  the  head 
of  the  account,  the  use  of  the  words  ^  this  day  "  gives  a  date  to  the 
transaction.  By  the  use  of  the  pronouns  pour  and  im,  the  parties  are 
distinctly  introduced.  By  carrying  out  the  price,  the  consider- 
ation is  expressed  with  absolute  precision,  and  by  deducting  it 
firom  the  sum  acknowledged  due  by  Barry,  the  receipt  of  the  con- 
sideration is  acknowledged ;  nor  is  there  a  single  ingredient  of  a  com- 
plete contract  deficient,  unless  the  description  of  the  property  con- 
tracted for  be  insufficient.  If  that  description  be  fatally  ambiguous,  - 
it  is  certainly  a  sufficient  groimd  to  refuse  relief.  The  ambiguity 
here  arises  from  the  use  of  the  capital  letters  E.  B.  in  the  description 
of  the  premises ;  and  if  those  letters  stood  alone,  and  unconnected 
with  any  thing  that  could  give  them  a  definitive  signification,  there 
would  be  much  reason  to  doubt  whether  the  defect  would  be  curable. 
The  words  are:  <<  Your  i  E.  B.  wharf  and  premises;"  and  it  is 
argued  that  this  is  one  of  those  ambiguities  generally  designated  by 
the  epithet  patent,  and  as  such  admitting  of  no  explanation  from 
extrinsic  evidence. 

63* 
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Sir  Francis  Bacon,  in  his  elements  of  common  law,  ReguUk^  23,  is 
the  author  usaally  referred  to  on  this  distribution  of  ambiguities  into 
patent  and  latent;  the  former  appearing  on  the  face  of  the  instrument, 
and  not  to  be  removed  by  extrinsic  evidence,  but  only,  in  the  language 
of  the  author,  "to  be  holpen  by  construction  or  election;"  the  latter 
raised  by  reference  to  extrinsic  circumstances,  and  remediable  by  the 
same  means.  It  would  perhaps  be  a  more  convenient,  and  certainly 
a  more  intelligible  distribution  of  the  doctrine  on  this  subject,  if  the 
cases  were  divided  into  positive,  relative,  and  mixed;  the  positive 
corresponding  to  the  patent,  and  the  relative  to  the  latent  ambiguities 
of  the  authors  who  treat  of  the  subject.  The  mixed  would  consist 
of  those  cases  in  which,  although  the  ambiguity  is  suggested  on  the 
face  of  the  instrument,  the  face  of  the  instrument  also  suggests  the 
medium  by  which  the  ambiguity  may  be  removed 

The  facts  of  this  case  will  bring  it  either  within  the  second  or  third 
class ;  within  the  second,  because,  for  any  thing  that  appears  on  the 
face  of  the  instrument,  E.  B.  wharf  may  be  as  definitive  a  descriptioD 
of  locality  as  F  street,  and  then  the  ambiguity  could  only  arise  if  it 
be'  shown  that  the  bargainor  had  more  than  one  house  in  F  street, 
like  the  two  manors  of  sale,  put  by  several  authors. 

Perhaps  this  case  belongs  more  properly  to  the  third  class,  since  the 
description  suggests  several  circumstances  of  identity,  by  reference  to 
which  the  premises  in  question  are  distinguishable  firom  aU 
[  •  663  ]  others ;  first,  it  is  a  wharf;  secondly,  a  wharf  •the  property 
of  .Barry.;  thirdly,  a  wharf  of  which  he  owns  a  moiety ;  and 
connected  with  these  descriptive  circumstances,  the  letters  E.  6.  be- 
came in  fact  the  initials  of  the  name  of  a  place ;  and  the  case  is  anal- 
ogous to  that  of  a  will,  in  which  the  devisee  is  designated  as  my  son 
A,  my  nephew  B  C,  or  my  unde  D  E,  in  which  the  ciicumstsince  of 
relationship  will  let  in  evidence  to  fill  up  the  names  designated  by 
the  initials. 

In  fact,  the  cases  on  this  point  have  gone  much  further,  and,,  with- 
out committing  ourselves  on  the  correctness  of  the  following  two,  it 
will  be  found,  by  referring  to  them,  such  evidence  has  been  let  in  to 
supply  names,  in  cases  where  the  identification  was  by  no  means  as 
circumstantial  as  the  present. 

In  the  case  of  Price  v.  Page,  4  Ves.  Jr.,  680,  tiie  entire  Christian 
name  was  supplied  on  parol  evidence,  without  any  initial,  Price,  the 
son  of  Price,  being  the  only  designation.  In  the  case  of  Abbot  r. 
Massie,  3  Ves.  Jr.  148>  the  devise  was  to  A.  Q.  ind  Mrs.  Q^  and  evi- 
dence ordered  to  be  received  to  identify  the  legatees. 

If  ever  extrinsic  evidence  may  be  admitted  to  carry  out  the  initials 
of  a  name,  it  is  impossible  that  a  case  can  occur  to  furnish  evidence 
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mare  full  or  unexceptionable  in  its  character  than  the  present  The  bill 
alleges  that  the  letters  E.  B.  mean  Eastern  Branch ;  and  the  defend- 
ant not  only  admits  in  his  answer  that  the  treaty  had  relation  to  his 
moiety  of  a  wharf  and  premises  on  the  Eastern  Branch  of  the  Poto- 
mac, but  voluntarily,  although  aUero  intuitu^  introduces  a  letter  from 
himself  to  complainant,  in  which  it  is  explicitly  acknowledged. 
''  Having  agreed  to  sell  you  my  individual  half  interest  in  the  East- 
em  Branch  wharf  and  premises,"  is  his  language  in  the  letter.  Be- 
sides which,  the  original  deed  is  spread  upon  the  record ;  by  which  it 
appears  that  the  defendant  held  a  moiety,  as  tenant  in  common  with 
the  plainti£^  of  a  wharf  and  premises  on  the  Eastern  Branch  of  the 
Potomac  River,  which  is  well  known  in  common  parlance  as  the 
Eastern  Branch,  without  the  addition  of  Potomac  o¥  river.  We  are, 
therefore,  of  opinion  that  the  ambiguity  is  fully  removed,  and  legally, 
since  it  is  by  reference  to  a  medium  of  explanation  suggested  on  the 
face  of  the  memorandum ;  and  on  evidence  which,  while  it  neither 
adds  to,  detracts  from,  nor  varies  the  note  in  writing,  supplies  every 
exigency  of  the  statute  of  frauds. 

The  only  remaining  question  arises  on  the  effects  of  Coombe's 
letter  of  the  26th  of  March,  1822,  which,  the  defendant  insists, 
amounted  to  a  relinquishment  of  the  contract  of  sale,  and  this  ap- 
pears to  some  of  the  court  to  present  the  greatest  difficulty  in  the 
cause.  For  it  cannot  be  denied  that  the  letter  is  not  confined  in  its 
import  to  a  demand  of  a  fulfilment  of  the  contract  It  does 
not  intimate  an  intention  to  enforce  the  contract ;  *  but,  on  [  *  65^1  ] 
the  contrary,  concludes  with  the  declaration,  that,  if  Barry 
does  not  comply  with  this  contract  on  his  part,  the  complainant  vrill 
hold  himself  exonerated,  and  will  resort  to  his  original  money  con- 
tract, as  it  stood  prior  to  their  entering  into  the  contract  for  the  sale 
of  the  premises. 

Nothing,  therefore,  but  the  equivocal  conduct  of  Barry  on  the 
receipt  of  that  letter,  as  proved  in  the  deposition  of  Ingle,  deprives 
him  of  the  benefit  of  this  defence.  To  have  availed  himself  of  it, 
be  should  have  adopted  the  alternative  offered  him ;  and,  as  the  only 
miequivocal  proof  of  it,  should  have  tendered  to  Coombe  the  amount 
justly  due  to  him,  after  extracting  that  item  from  the  account  This 
he  did  not  do ;  and  it  was  too  late  after  the  bill  filed  to  claim  the 
benefit  of  a  right  thus  gone  by,  at  least  without  paying  unto  Coombe 
the  amount  which  would  have  been  due  to  Coombe  upon  a  mutual 
relinquishment  of  the  bargain. 

As  to  the  ground  of  misrepresentation  and  fraudulent  concealment, 
we  have  not  thought  it  necessary  to  say  more  than  that  there  is  not 
the  least  evidence  to  support  the  charge  set  up  in  the  answer. 
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Nor  is  it  necessary  to  examine  the  case  on  the  ground  of  part  per- 
fbrmance ;  since  this  court  is  folly  satisfied  on  the  sufficiency  of 
the  memorandum  in  writing  to  sustain  the  decree,  so  far  as  it  re- 
quires Barry  to  make  title  to  the  moiety  of  the  wharf^  lot,  and 
premises. 

With  regard  to  that  part  of  the  decree  which  relates  to  the  pay- 
ment of  the  balance  of  the  stated  account,  and  perpetuates  the 
injunction  not  to  remove  certain  property  beyond  the  jurisdiction  of 
the  court  until  that  bedance  be  paid,  we  are  induced  to  consider  aU 
objections  to  be  waived. 

Yet,  we  mean  not  to  express  any  doubts  of  its  correctness;  since 
the  defendant  has  nowhere  put  his  defence  upon  the  ground  of  the 
remedy  at  law,  but,  on  the  contrary,  by  his  answer,  he  impeaches  the 
conclusiveness  of  the  stated  account,  and  raises  an  issue  in  equity 
upon  th6  fairness  and  correctness  of  several  items,  which,  if  expunged, 
would  leave  a  balance  in  his  favor. 

This  defence  he  has  failed  to  sustain  by  proof ;  and  the  court,  on 
that  ground  alone,  independent  of  its  connection  with  the  principal 
subject  of  the  bill,  might  legally  decree  payment  of  the  stated  bal- 
ance, and  the  means  of  enforcing  payment 

Decree  affirmed,  with  costs,  and  cause  remitted  for  final  proceed* 
ings. 


Allison  Boss,  Plaintiff  in  Error,  v.  John  Dob,  on  the  demise  of 
Adam  Barland  and  others. 

1  F.  655. 

If  both  parties  assert  title  ander  an  act  of  congress,  this  court  has  jorisdiction,  nnder  the 

25th  section  of  the  Judiciary  Act.    (1  Stats,  at  Large,  85.) 
If  it  be  the  established  practice  of  the  courts  of  a  State,  in  an  action  of  ejectment,  to  look 

behind  the  patent  and  examine  into  the  ralidity  of  the  progressive  stages  of  the  title,  this 

court,  on  a  writ  of  error  under  the  S5th  section  of  the  Judiciary  Act,  cannot  examine  the 

correctness  of  that  practice. 
A  donation  certificate,  under  the  act  of  March  3, 1803,  (2  Stats,  at  Large,  aS9J  gtTSS  a  tiUe 

superior  to  that  acquired  by  a  purchase  at  a  public  land  sale. 
No  particular  form  of  such  certificate  is  required ;  it  is  sufficient  if  it  shows  the  occupancy 

required  by  the  act,  and  what  land  granted. 
The  commissioners  under  the  act  of  1803  were  empowered  to  hear  eridenoe,  as  to  the  time 

of  the  evacuation  by  the  Spanish  troops,  and  to  decide  on  the  fact 

The  case  is  stated  in  the  opinion  of  the  court 
Wirt  (attorney-general)  for  the  plaintiff  in  eiror. 
Cdxe^  for  the  defendants. 
[  *  662  ]      *  Trimble,  J.,  delivered  the  opinion  of  the  court 
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This  was  an  action  of  ejectment,  originally  instituted  in  a  circuit 
court  of  the  State  of  Mississippi. 

Upon  the  trial  of  the  cause,  in  the  court  of  original  jurisdictioui 
the  defendant  excepted  to  the  opinion  of  the  court,  in  overruling  in- 
structions moved  on  his  part  to  be  given  to  the  jury,  and  also  to  the 
instructions  given  by  the  court  at  the  trial  of  the  cause. 

In  the  bill  of  exceptions  tendered  by  the  plaintiff  in  error  in  the 
court  below  are  inserted  the  titles  of  the  parties  to  the  land  in  con- 
troversy, and  the  facts  upon  which  the  questions  of  law  arise,  which 
were  decided  by  the  court  A  verdict  and  judgment  were  rendered 
against  the  defendant,  from  which  he  appealed  to  the  supreme  court 
of  the  State,  being  the  highest  court  of  law  therein,  where  the  judg- 
ment was  affirmed ;  and  the  cstse  is  now  brought  before  this  court, 
by  writ  of  error  to  the  supreme  court  of  the  State. 

The  material  facts  of  the  case  are  the  following :  The  lessors  of 
the  plaintiffs  in  the  action  of  ejectment  claimed  the  land  in  contro- 
versy, under  and  by  virtue  of  a  patent  from  the  United  States,  dated 
the  13th  day  of  October,  1820,  which  was  given  in  evidence.  This 
patent  emanated  upon  a  certificate  of  the  board  of  commissioners 
west  of  Pearl  Biver,  organized  under  the  provisions  of  the  act  of 
congress  of  the  3d  of  March,  1803,  entitled  "An  act  regu- 
lating the  grants  of  land,  and  providing  •  for  the  disposal  of  [  *  663  ] 
the  lands  of  the  United  States  south  of  the  State  of  Ten- 
nessee ; "  which  certificate  was  also  given  in  evidence,  and  bears 
date  the  13th  day  of  February,  1807.  The  important  parts  of  the 
certificate  are  in  the  following  words,  to  wit :  Joseph  White  claims 
a  tract  of  six  hundred  and  forty  acres  of  land,  situated  in  Claiborne 
county,  on  the  waters  of  Bayou  Kerre,  by  virtue  of  the  occupancy 
of  the  claimant  on  and  before  the  30th  day  of  March,  in  the  year  one 
thousand  seven  hundred  and  ninety-eight.  We  certify  that  the  said 
Joseph  White  is  entitied  to  a  patent  therefor  from  the  United  States, 
by  virtue  of  the  recited  act." 

The  defendant  claimed  and  held  possession  of  the  land  under  and 
by  virtue  of  a  patent  from  the  United  States,  dated  the  12th  day  of 
August,  1819,  for  553  acres  of  land.  This  patent  is  founded  upon  a 
purchase  at  the  general  sale  of  the  lands  of  the  United  States,  at 
Washington,  Mississippi,  under  the  authority  of  the  before  recited 
act  of  congress. 

Upon  this  state  of  facts,  the  counsel  for  the  defendant  moved  the 
court  to  instruct  the  jury :  "  That  in  such  a  case  the  older  patent  of 
the  defendant  under  which  he  claimed  possession,  should  prevail  in 
the  action  of  ejectment  in  a  court  of  law,  against  the  said  junior 
patent  of  the  plaintifi*,  although  the  said  junior  patent  of  the  plaintiif 
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Nor  is  it  necessary  to  examine  the  case  on  the  ground  of  part  per- 
formance ;  since  this  court  is  folly  satisfied  on  the  sufficiency  of 
the  memorandum  in  writing  to  sustain  the  decree,  so  far  as  it  re" 
quires  Barry  to  make  title  to  the  moiety  of  the  wbari^  lot,  and 
premises. 

With  regard  to  that  part  of  the  decree  which  relates  to  the  pay- 
ment of  the  balance  of  the  stated  account,  and  perpetuates  the 
injunction  not  to  remove  certain  property  beyond  the  jurisdiction  of 
the  court  until  that  balance  be  paid,  we  are  induced  to  consider  all 
objections  to  be  waived. 

Yet,  we  mean  not  to  express  any  doubts  of  its  correctness ;  since 
the  defendant  has  nowhere  put  his  defence  upon  the  ground  of  the 
remedy  at  law,  but,  on  the  contrary,  by  his  answer,  he  impeaches  the 
conclusiveness  of  the  stated  account,  and  raises  an  issue  in  equity 
upon  th6  fairness  and  correctness  of  several  items,  which,  if  expunged, 
would  leave  a  balance  in  his  favor. 

This  defence  he  has  failed  to  sustain  by  proof ;  and  the  court,  on 
that  ground  alone,  independent  of  its  connection  with  the  principal 
subject  of  the  bill,  might  legally  decree  payment  of  the  stated  bal- 
ance, and  the  means  of  enforcing  payment. 

Decree  affirmed,  with  costs,  and  cause  remitted  for  final  proceed- 
ings. 


Allison  Boss,  Plaintiff  in  Error,  v.  John  Doe,  on  the  demise  of 
Adam  Barland  and  others. 

j  1  P.  655. 

If  both  parties  assert  title  under  an  act  of  congress,  this  coart  has  jurisdiction,  nnder  the 
I  25th  section  of  the  Judiciary  Act    (1  Stats,  at  Large,  85.) 

If  it  be  the  established  practice  of  the  coarts  of  a  State,  in  an  action  of  ejectment,  to  look 

behind  the  patent  and  examine  into  the  ralidity  of  the  progressive  stages  of  the  title,  this 

conrt,  on  a  writ  of  error  nnder  the  S5th  section  of  the  Judiciary  Act,  cannot  examine  the 

correctness  of  that  practice. 
A  donation  certificate,  under  the  act  of  March  3, 1803,  (2  Stats,  at  Large,  329,^  gives  a  title 

superior  to  that  acquired  by  a  purchase  at  a  public  land  sale. 
No  particular  form  of  such  certificate  is  required ;  it  is  sufficient  if  it  shows  the  occupancy 

required  by  the  act,  and  what  land  granted. 
The  commissioners  under  the  act  of  1803  were  empowered  to  hear  evidence,  as  to  the  tint 

of  the  evacuation  by  the  Spanish  troops,  and  to  decide  on  the  fact 

The  case  is  stated  in  the  opinion  of  the  court 
Wirt  (attorney-general)  for  the  plaintiOf  in  error, 
Cdxey  for  the  defendants. 
[  *  662  ]      *  Trimble,  J.,  delivered  the  opinion  of  the  court 
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This  was  an  action  of  ejectment,  originally  instituted  in  a  ciicuit 
coort  of  the  State  of  Mississippi. 

Upon  the  trial  of  the  cause,  in  the  court  of  original  juriisdictioUf 
the  defendant  excepted  to  the  opinion  of  the  court,  in  overruling  in- 
structions moved  on  his  part  to  be  given  to  the  jury,  and  also  to  the 
instructions  given  by  the  court  at  the  trial  of  the  cause. 

In  the  bill  of  exceptions  tendered  by  the  plaintiff  in  error  in  the 
court  below  are  inserted  the  titles  of  the  parties  to  the  land  in  con- 
troversy, and  the  facts  upon  which  the  questions  of  law  arise,  which 
were  decided  by  the  court  A  verdict  and  judgment  were  rendered 
against  the  defendant,  from  which  he  appealed  to  the  supreme  court 
of  the  State,  being  the  highest  court  of  law  therein,  where  the  judg- 
ment was  affirmed ;  and  the  case  is  now  brought  before  this  court, 
by  writ  of  error  to  the  supreme  court  of  the  State. 

The  material  facts  of  the  case  are  the  following :  The  lessors  of 
the  plaintiffs  in  the  action  of  ejectment  claimed  the  land  in  contro- 
versy, under  and  by  virtue  of  a  patent  from  the  United  States,  dated 
the  13th  day  of  October,  1820,  which  was  given  in  evidence.  This 
patent  emanated  upon  a  certificate  of  the  board  of  commissioners 
west  of  Pearl  River,  organized  under  the  provisions  of  the  act  of 
congress  of  the  3d  of  March,  1803,  entitled  "An  act  regu- 
lating the  grants  of  land,  and  providing  *  for  the  disposal  of  [  *  663  ] 
the  lands  of  the  United  States  south  of  the  State  of  Ten- 
nessee ; "  which  certificate  was  also  given  in  evidence,  and  bears 
date  the  13th  day  of  February,  1807.  The  important  parts  of  the 
certificate  are  in  the  following  words,  to  wit:  Joseph  White  claims 
a  tract  of  six  hundred  and  forty  acres  of  land,  situated  in  Claiborne 
county,  on  the  waters  of  Bayou  Pierre,  by  virtue  of  the  occupancy 
of  the  claimant  on  and  before  the  30th  day  of  March,  in  the  year  one 
thousand  seven  hundred  and  ninety-eight.  We  certify  that  the  said 
Joseph  White  is  entitled  to  a  patent  therefor  from  the  United  States, 
by  virtue  of  the  recited  act" 

The  defendant  claimed  and  held  possession  of  the  land  under  and 
by  virtue  of  a  patent  from  the  United  States,  dated  the  12th  day  of 
August,  1819,  for  553  acres  of  land  This  patent  is  founded  upon  a 
purchase  at  the  general  sale  of  the  lands  of  the  United  States,  at 
Washington,  Mississippi,  under  the  authority  of  the  before  recited 
act  of  congress. 

Upon  this  state  of  facts,  the  counsel  for  the  defendant  moved  the 
court  to  instruct  the  jury :  "  That  in  such  a  case  the  older  patent  of 
the  defendant  under  which  he  claimed  possession,  should  prevail  in 
the  action  of  ejectment  in  a  court  of  law,  against  the  said  junior 
patent  of  the  plaintif]^  although  the  said  junior  patent  of  the  plaintiif 
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emanated  upon  a  prior  certificate  of  the  board  of  commissiooera 
west  of  Pearl  River  ;  but  the  court  refused  to  give  such  instructions 
in  point  of  law  to  the  jury,  but,  on  the  contrary,  instructed  them  tiiat 
the  junior  patent  of  the  said  plaintifT,  emanating  upon  a  certificate 
of  a  donation  claim  prior  in  date  to  the  patent  under  which  the 
defendant  claims,  would  overreach  the  patent  of  the  defendant,  and 
in  point  of  law  should  prevail  against  such  prior  patent  of  the  defend- 
ant." 

These  opinions  having  been  affirmed  upon  appeal  to  the  supreme 
court  of  the'  State,  the  object  of  this  writ  of  error  is  to  have  them 
reviewed  in  this  court 

It  has  been  objected  that  this  court  has  not  jurisdiction  of  the  case. 
By  the  2d  section  of  the  3d  article  of  the  constitution  it  is  declared : 
^  That  ^he  judicial  power  shall  extend  to  all  cases  arising  under  this 
constitution,  the  laws  of  the  United  States,  and  treaties  made  or  to 
be  made  under  their  authority,  &c."  By  the  26th  section  of  the 
Judiciary  Act  of  1789,  made  in  pursuance  of  this  provision  of  the 
constitution,  it  is  enacted :  "  That  a  final  judgment  or  decree  in  any 
suit,  in  the  highest  court  of  law  or  equity  of  a  State  in  which  a  de- 
cision in  the  suit  could  be  had,  where  is  drawn  in  question  the  con- 
struction of  any  statute  of  the  United  States,  and  the  decision  is 
against  the  title  or  right,  &c.,  specially  set  up  or  claimed  by  either 
party,  &c.,  under  such  statute,  &c.j  may  be  reexamined  and 
[  •  664  ]  reversed  •or  affirmed  by  the  supreme  court  of  the  United 
States  upon  a  writ  of  error.*' 

In  this  case,  the  titles  of  both  parties  are  derived  under  an  act  of 
congress ;  the  construction  of  the  statute  is  drawn  directly  in  ques- 
tion ;  and  the  decision  of  the  highest  court  of  law  of  the  State  is 
against  title  and  right  of  the  party  specially  set  up  in  his  defence 
under  the  statute.  This  case  is  not  distinguishable  from  the  case  of 
Matthews  v.  Zane,  4  C.  382,  in  which  the  jurisdiction  of  this  court 
was  maintained. 

For  the  plaintiff  in  error,  it  is  argued  that  the  state  court  erred  in 
deciding  that  the  elder  grant  should  not  prevail  in  the  action  of 
ejectment 

It  is  undoubtedly  true  that,  upon  common  law  principles,  the  legal 
title  should  prevail  in  the  action  of  ejectment,  upon  the  same  grounds 
that  the  legal  right  prevails  in  other  actions  in  courts  of  law.  It  is 
BO  held  in  those  States  in  which  the  principles  of  the  common  law 
are  carried  into  full  effect,  and  the  course  of  proceeding  in  the  action 
of  ejectment  are  according  to  those  principles.  In  the  States  where 
these  principles  prevail^  it  is  held  that  in  a  trial  at  law  the  courts  will 
not  look  behind  or  beyond  a  grant,  to  the  rights  upon  which  it  is 


JANUARY  TERM,  1828.  750 

Bon  r.  Badmd.    1  P. 

foonded ;  nor  examine  the  progressive  stages  of  the  title  antecedent 
to  the  grant. 

But  in  other  States,  the  courts  of  law  proceed  upon  other  princi- 
ples. In  the  action  of  ejectment,  they  look  beyond  the  grant,  and 
examine  the  progressive  stages  of  tiie  title  from  its  incipient  state, 
whether  by  warrant,  survey,  entry,  or  certificate,  until  its  final  oon- 
Hummation  by  grant ;  and  if  found  regular  and  according  to  law  in 
these  progressive  stages,  the  grant  is  held  to  relate  back  to  the  incep- 
tion of  the  right,  and  to  have  dignity  accordingly. 

This  latter  course,  seems  to  be  the  one  adopted  and  pursued  by 
the  courts  of  Mississippi.  It  is  enough  for  us  to  say,  that  in  so  doing, 
and  in  applying  their  peculiar  mode  of  proceeding  to  titles  derived 
through  and  under  the  laws  of  the  United  States,  they  violated  no 
provisions  of  any  statute  of  the  United  States. 

The  important  question  in  the  case  is  this :  In  applying  its  own 
principles  and  practice  in  the  action  of  ejectment,  as  might  well  be 
done  to  this  case,  has  this  court  misconstrued  the  act  of  congress,  in 
deciding  that  the  grant  of  the  plaintiff,  emanating  upon  the  donation 
certificate  of  the  board  of  commissioners,  west  of  Pearl  River,  set 
forth  in  the  record,  would  overreach  the  defendant's  grant,  and  should 
prevail  against  it  in  the  action  of  ejectment  ? 

This  draws  in  question  the  construction  of  the  act  of  congress  of 
1803,  and  gives  this  court  jurisdiction  of  the  case.  It  is 
•well  known,  that  prior  to  the  treaty  of  San  Lorenzo,  of  [  *  665  ] 
the  27th  of  October,  1795,'  controversies  had  long  existed 
between  the  United  States  and  his  Catholic  Majesty,  on  the  subject 
of  the  boundaries  which  separated  the  United  States  and  the  Span- 
ish provinces  of  East  and  West  Florida.  The  second  article  of  that 
treaty  declares :  "  That  the  southern  boundary  of  the  United  States, 
which  divides  their  territory  firom  the  Spanish  colonies  of  East  and 
West  Florida,  shall  be  designated  by  a  line  beginning  on  the  Mis- 
sissippi River,  at  the  northernmost  part  of  the  thirty-first  degree  of 
latitude  north  of  the  equator,  which,  firom  thence,  shall  be  drawn  due 
cast  to  the  middle  of  the  River  Appalachicola,"  &c.  And  it  is  agreed, 
that  if  there  should  be  any  troops,  garrisons,  or  settlements  of  either 
party,  in  the  territory  of  the  other,  according  to  the  above-mentioned 
boundaries,  they  should  be  withdrawn  firom  the  said  territory  within 
the  term  of  six  months  after  the  ratification  of  this  treaty,  or  sooner 
if  it  be  possible. 

It  is  matter  of  public  history,  that  there  were  Spanish  troops,  garri- 
sons, and  settlements  north  of  this  boundary,  and  within  the  territory 

^  8  Stats,  at  Laxge,  1»8. 
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of  the  United  States,  which  were  not  withdrawn  till  long  after  the 
time  stipulated  by  the  treaty. 

By  the  2d  section  of  the  before-recited  act  of  congress,  of  the  3d 
of  March,  1803,  it  is  enacted :  "  That  to  every  person,  or  to  the  legal 
representative  or  representatives  of  every  person,  who,  either  being 
the  head  of  a  family  or  of  twenty-one  years  of  age,  did,  on  that  day 
of  the  year  1797,  when  the  Mississippi  territory  was  finally  evacuated 
by  the  Spanish  troops,  actually  inhabit  and  cultivate  a  tract  of  land 
in  the  said  territory,  &c.,  the  said  tract  of  land  thus  inhabited  and 
cultivated,  shall  be  granted ;  provided,  however,  that  not  more  than 
one  tract  shall  be  thus  granted  to  any  one  person,  and  the  same  shall 
not  contain  more  than  640  acres ;  and  provided  that  this  donation 
shall  not  be  made  to  any  person  who  claims  any  other  tract  of  land 
in  the  said  territory,  by  virtue  of  any  British  or  Spanish  grant  or 
order  of  survey." 

The  6th  section  of  the  act  provides  for  the  establishment  of  tw^o 
boards  of  commissioners,  one  east  and  the  other  west  of  Pearl  Blver, 
in  said  territory:  ^^for  the  purpose  of  ascertaining  the  rights  of  per- 
sons claiming  the  benefit  of  the  articles  of  agreement  and  cession 
between  the  United  States  and  the  State  of  Georgia,  or  of  the  first 
three  sections  of  this  act.  And  each  board,  or  a  majority  of  each 
board,  shall,  in  their  respective  districts,  have  power  to  hear  and 
decide  in  a  summary  manner  all  matters  respecting  such  claims  ;  also 
to  administer  oaths  and  examine  witnesses,  and  such  other  testi- 
mony as  may  be  adduced,  and  to  determine  thereon  according  to 
justice  and  equity ;  which  determination,  so  far  as  relates 
[  •  666  ]  to  any  rights  •derived  fiom  the  articles  of  agreement  afore- 
said, or  from  the  first  three  sections  of  this  act,  shall  be  finaL'* 

The  11th  section  provides :  "  That  the  lands  for  which  certificates 
of  any  description  whatsoever  shall  have  been  granted  by  the  com- 
missioners, in  pursuance  of  the  provisions  of  this  act,  shall,  as  soon 
as  may  be,  be  surveyed.  And  the  said  surveyor  shall  cause  all  the 
other  lands  of  the  United  States  in  the  Mississippi  territory  to  be 
surveyed." 

And  the  12th  section  provides  that  all  the  lands  aforesaid,  not 
otherwise  disposed  of  or  excepted,  by  virtue  of  the  provisions  of  the 
preceding  sections  of  this  act,  shall  (with  certain  other  reservations 
and  exceptions)  be  offered  for  sale. 

As  such  lands  only  were  authorized  to  be  offered  for  sale  as  had 
not  been  appropriated  by  the  previous  9ections  of  the  law,  and  cer- 
tificates granted  by  the  commissioners  in  pursuance  thereof,  it  fol- 
lows, incontestably,  that  the  right  of  the  plaintiff  in  the  ejectment, 
derived  from  a  donation  certificate,  is  superior  to  that  of  the  defend* 


JANUARY  TERM,   1828.  757 

Boss  V.  BarlancL    1  P. 


ant,  derived  from  a  purchase  at  the  sales,  unless  there  is  some  fatal 
infirmity  in  the  certificate  which  renders  it  void.     This  has  not  been 
contested. 
But  it  is  objected  to  this  certificate :  — 

1.  That  it  is  not  a  donation  certificate. 

2.  That  it  is  not  sufficiently  precise,  and  does  not  aver  all  the  facts 
necessary  to  authorize  the  commissioners  to  grant  a  certificate. 

3.  The  period  of  occupancy  is  alleged  to  be  March  30,  1798. 
The  answer  to  the  first  objection  is,  that  the  certificate  is  granted 

for  640  acres  of  land,  the  precise  quantity  for  which  a  donation  cer* 
tificate  was  authorized. 

This  is  sufficient  evidence  of  the  intention  of  the  board  of  com- 
missioners to  grant  a  donation  certificate.  The  period  of  occupancy, 
too,  fits  the  case  of  a  donation  certificate  or  none,  and,  if  necessary, 
fortifies  the  conclusion  of  its  being  granted  as  a  donation  certificate. 

To  the  second  objection,  it  may  be  answered  that  the  law  requires 
no  precise  form  in  the  certificate.  It  is  sufiSpient,  if  the  proofs  be 
exhibited  to  the  board  of  commissioners,  to  satisfy  them  of  the  facts 
entitling  the  party  to  the  certificate.  The  facts  need  not  be  spread 
upon  the  record.  It  is  sufficient  if  the  consideration,  to  wit,  the  oc- 
cupancy, and  the  quantity  granted,  appear. 

Nothing  more  is  necessary  to  certify  to  the  government  of  the 
party's  right,  or  to  enable  him)  after  it  is  surveyed  by  the  proper 
officer,  to  obtain  a  patent. 

The  objection  that  the  occupancy  is  stated  to  be  on  the  30th  of 
March,  1798,  produces  more  difficulty. 

*  The  language  of  the  second  section  of  the  act  of  con-  [  *  667  ] 
gress,  authorizing  these  donation  claims,  is,  that  the  persons 
who,  on  that,  day  of  the  year  1797,  when  the  Mississippi  territory 
was  finally  evacuated  by  the  Spanish  troops,  &c. 

This  language  is  very  peculiar,  and  shows  plainly  that,  although 
congress,  at  the  time  of  passing  the  law,  was  certain  of  the  fact  of 
evacuation  by  the  Spanish  troops,  that  body  was  not  informed  of  the 
precise  time  when  the  evacuation  took  place. 

The  law  was  intended  to  confer  a  bounty  on  a  numerous  class  of 
individuals ;  and,  in  construing  the  ambiguous  words  of  the  section, 
it  is  the  duty  of  the  court  to  adopt  that  construction  which  will  best 
efTect  the  liberal  intentions  of  the  legislature. 

To  interpret  this  section  literally,  that  land  should  be  granted  to 
those  who,  on  the  scyne  day  of  the  year  1797,  occupied  a  tract  of 
land,  provided  the  Spanish  troops  finally  evacuated  the  territory,  and 
on  that  very  day  of  that  very  year  1797,  would  totally  defeat  the 
operation  of  the  law,  and  the  bounty  intended  by  it,  if  it  should  have 
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happened  that  the  final  evacuation  of  the  territory,  by  the  Spanish 
troops,  took  place  on  the  first  day  of  January,  1798,  or  on  any  subse- 
quent day. 

If  an  individual  had  inhabited  and  cultivated  a  tract  of  land  every 
day  in  the  year  1797,  still,  according  to  the  letter  of  this  section,  he 
was  not  entitled  to  the  bounty  of  the  government,  because  the  Span- 
ish troops  had  not  evacuated  the  territory  any  day  of  that  year,  but 
some  day  of  the  next  year ;  and,  although  the  party  continued  to  oc- 
cupy the  land  until  the  day  of  the  actual  evacuation,  still,  he  could 
not  be  entitled,  according  to  the  letter  of  the  act,  because  that  day 
was  not  any  day  of  the  year  1797. 

This  could  not  be  the  intention  of  congress.  The  country  had 
been  settled  during  the  conflict  on  the  subject  of  boundaries,  between 
Spain  and  the  United  States,  by  the  citizens  and  subjects  of  both 
governments.  It  was  a  weak  €md  exposed  firontier  of  the  United 
States.  The  manifest  general  intent  of  the  act  of  congress  is  to  con- 
fer a  bounty  upon  the  inhabitants  and  cultivators  of  the  soil,  who 
elected  to  remain  in  the  country  at  the  time  of  the  actual  evacuation 
by  the  Spanish  troops.  In  this  view  of  the  subject,  the  time  of  the 
actual  evacuation  Was  very  important,  but  whether  it  was  on  some 
day  in  the  year  1797  or  1798,  was  comparatively  unimportant 

If  the  fact  be  supposed,  and  it  must  be  supposed  for  the  sake  of 
the  argument,  that  the  actual  evacuation  took  place  on  the  30th  of 
March,  1791,  then  something  must  be  rejected  in  the  construction 
and  interpretation  of  the  act  of  congress  to  make  the  pro- 
[  •  668  ]  visions  of  the  law  effectual  Either  the  words,  •"of  the 
year  1797,"  must  be  rejected  as  inconsistent  with  the  main 
scope  and  general  intent  of  the  law,  or  the  claims  to  donations  of  all 
the  inhabitants  and  cultivators,  west  of  Pearl  Eiver,  must  be  defeated 
This  would  but  defeat  the  manifest  general  intent  of  the  law. 

It  was  said  at  the  bar  that  all  the  donation  certificates,  west  of  the 
Pearl  River,  express  to  be  for  occupancy  on  the  30th  day  of  March, 
1798,  and  a  certificate  firom  the  commissioners  of  the  general  land- 
ofiice,  to  that  effect,  was  produced.  It  is  not  necessary  to  decide 
whether  we  can  or  cannot  notice  this  certificate  as  evidence  of  the 
fact  that  the  evacuation  took  place  on  that  day,  or  as  evidence  of  the 
construction  given  by  the  board  of  commissioners,  west  of  Peari 
River.  It  is  sufficient  if  they  were  authorized  to  give  such  construc- 
tion to  the  act  in  the  event  supposed,  that  the  event  happened;  or, 
in  other  words,  that  the  actual  evacuation  took  place  on  the  30th  of 
March,  1798,  as  supposed  in  the  argument;  and  that  the  constructioa 
of  the  2d  section  of  the  act  of  congress,  which  we  are  disposed  to 
adopt,  is  the  true  construction  in  the  estimation  of  congress  itself, 
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we  think  may  fairly  be  inferred  from  the  act  of  congress  of  the  2l8t 
of  April,  1806.^  The  4th  section  of  that  act  provides  that,  "  wherever 
it  shall  appear,  to  the  satisfaction  of  the  register  and  the  receiver  of 
the  district  east  of  Pearl  River,  that  the  settlement  and  occupancy, 
by  virtue  of  which  a  preemption  certificate  had  been  granted  by  the 
commissioners,  had  been  made  and  taken  place  prior  to  the  30th  of 
March,  1798,  they  shall  be  authorized  to  grant  to  the  party  a  dona- 
tion certifiate,  in  lieu  of  such  preemption." 

It  appears  from  this  section  that  the  commissioners  east  of  Pearl 
Elver  had  adopted  the  construction  of  the  act  of  1803,  contended  for 
by  the  plaintiff  in  error,  and  that,  instead  of  granting  donation  cer- 
tificates to  the  inhabitants  and  settlers,  down  to  the  period  of  the 
30th  of  March,  1798,  under  the  2d  section  of  the  act,  they  had  granted 
preemption  certificates  under  the  provisions  of  the  3d  section.  Con- 
gress treat  this  as  a  mistaken  construction  of  the  law,  by  directing  do- 
nation certificates  to  be  made  out  in  lieu  of  the  preemption  certificates. 

The  act  of  1803  puts  the  settlers  east  and  west  of  Pearl  River  on 
precisely  the  same  footing;  and  it  is  inconceivable  that  congress 
could  have  any  motive  for  giving  those  east  of  Pearl  River  any  pref- 
erence by  the  act  of  1806,  or  that  the  act  could  have  any  other  object 
than  to  continue  upon  the  same  footing  the  settlers  east  and  west  of 
Pearl  River. 

The  certificate  granted  in  the  case   before  us  is  sufficient  evi- 
dence that  the  commisssioners  west  of  Pearl  River  adopted  a  more 
liberal  construction,  such  as  we  think  they  were  warranted 
*in  adopting,  and  such  as  we  think  is  manifestly  sanctioned  [  *  669  ] 
by  congress  in  the  act  of  1806. 

It  is  the  opinion  of  this  court  that  the  commissioners  were  author- 
ized to  hear  evidence  as  to  the  time  of  the  actual  evacuation  of 
the  territory  by  Spanish  troops,  and  to  decide  upon  the  fact.  The 
law  gave  them  '<  power  to  hear  and  decide  all  matters  respecting  such 
claims,  and  to  determine  thereon  according  to  justice  and  to  equity," 
and  declares  their  determination  shall  be  final 

We  are  bo.und  to  presume  that  every  fact  necessary  to  warrant  the 
certificate,  in  the  terms  of  it,  was  proved  before  the  commissioners ;  and 
that,  consequently,  it  was  shown  to  them ;  and  the  final  evacuation 
of  tlie  territory  by  the  Spanish  troops  took  place  on  March  30,  1798. 

Upon  the  whole,  it  is  the  unanimous  opinion  of  this  court  that  the 
supreme  court  of  the  State  of  Mississippi  has  not  misconstrued  the 
act  of  congress,  from  which  the  rights  of  the  parties  are  derived,  and 
that  the  judgment  of  the  supreme  court  be  affirmed. 

13  P.  436,  498;  16  P.  234;  3  H.  650;  4  H.  44»;  18  H.  19  ;  19  H.  334. 
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Ann  Prat,  Executrix,  J.  J.  Maxwell  and  George  Waters,  Execa- 
tors  of  John  Prat,  deceased,  AppeUants,  v.  Oeorqe  G.  Belt, 
Trustee,  and  James  P.  Heath,  pro.  ami. 

1  P.  670. 

A  testator  having  empowered  his  executors,  his  wife  to  have  a  voice  as  ezecatrix,  to  dedde 
finally  what  was  his  intention,  in  case  of  dispute  —  Beld^  that  if  this  power  was  ralid,  it 
did  not  enable  the  executors  to  decide  contrary  to  the  plain  intent  of  the  testator,  to  be 
judged  of  by  a  court  of  justice,  nor  to  decide  a  question  in  which  they  or  either  of  them 
was  interested. 

A  legacy  being  given  jointly  to  several  families,  whose  individual  members  were  not  ascer- 
tained by  the  will,  all  the  legatees  are  necessary  parties  to  a  bill  for  payment  of  the  legacy. 

Construction  of  a  will  ]  legacy  vested  and  payable  from  a  specific  fund. 

The  case  is  stated  in  the  opinion  of  the  court,  save  that  the 
clauses  in  the  will  in  question,  on  which  the  case  turned,  were  as 

follows:  — 
[  •  671  ]       •  "  Item  51.  Whereas  I  hold  ten  bonds,  given  by  John  J. 

Maxwell,  payable  by  ten  instalments,  the  first  on  the  10th  of 
January  next,  and  the  others  on  the  10th  of  January  in  each  year  after. 
It  is  my  will,  and  I  direct  that  the  bonds  payable  lOth  of  January,  1820, 
1821,  and  1822,  say  the  first  three,  shall  be  applied  in  aid  of  the  pay- 
ment of  my  just  debts,  if  any  due,  and  in  the  payment  of  the  legacies 
by  me  left.  It  is  my  request,  that  my  executors  do  also  apply  all  funds 
which  I  may  possess  at  my  decease,  as  also  dividends  on  all  my 
bank  stock,  (except  that  part  of  dividends  which  I  have  directed  to 
go  immediately  to  some  of  my  legatees,)  and  ^o  to  apply  all  moneys 
due  to  me  as  soon  as  collected,  and  also  all  rents  and  crops  of  rice 
and  cotton,  first  to  pay  any  debts,  and  then  legacies,  any  heretofore 
left,  or  which  I  may  hereafter  leave  to  be  paid.  It  is  my  will,  and  I 
do  direct  that  my  executors  do  pay  up  the  one  half  of  all  the  cash 
legacies  by  me  left  to  my  relations,  out  of  the  first  funds  they  can 
command  from  my  estate,  except  iliose  I  may  have  directed  to  be 
paid  immediately ;  and  after  they  have  paid  the  one  half  to  my  rela- 
tions, thereafter  it  is  my  will  that  they  do  pay  up,  in  equal  propor- 
tions, agreeably  to  sums  left,  to  all  my  other  legatees ;  and  be  it 
understood,  and  it  is  my  will  and  intention,  that  after  they  have  paid 
the  one  half  to  my  relations,  that  they  will  continue  to  pay  them  the 
other  half  in  equal  proportions  with  my  other  legatees ;  my  object 
and  intention  is  to  place  them  on  the  same  footing  with  my  other 
legatees,  after  the  payment  of  one  half  to  my  said  relations.  It  is 
my  will  and  request,  that  my  executors  do  pay  all  my  debts  and 
legacies  as  soon  as  possible  after  my  death ;  but  be  it  explicitly  and 
plainly  understood,  that  no  interest  whatever  is  to  be  allowed  on  any 
legacy  by  me  left  to  any  one  of  my  legatees,  as  in  all  probability  the 
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resources  and  funds  of  my  estate  will  be  equal  to  the  payment  of 
my  debts  and  legacies  before  the  three  bonds  mentioned  of  John  J. 
Maxwell  may  fall  due  and  be  collected.  In  case  all  debts  and  legacies 
can  be  paid  before  the  three  aforesaid  bonds  can  be  collected,  then, 
and  in  that  case,  whatever  balance  may  remain  to  be  collected  on 
the  three  aforesaid  bonds,  principal  and  interest,  it  is  my  will  that  the 
same  shall  be  equally  divided  as  collected  between  the  following  per- 
sons, share  and  share  alike :  To  my  executors  in  trust,  for  the  use 
and  benefit  of  my  aunt,  Turpin,  my  uncle's  present  wife ;  it  is  my 
intention  to  keep  it  from  being  subject  to  my  uncle's  debts  that  I 
leave  it  in  trust ;  in  case  of  no  risk,  my  executors  will  pay  it  over 
to  my  aunt  My  god-daughter,  Mary  Jane  Pray  Hines,  wife  of 
Lewis  Hines.  The  children  of  Thomas  Mann,  by  his  present  wife, 
as  also  Ann  and  Jane,  now  in  New  Providence.  Any  part 
•  which  the  children  of  Harriet  Mann,  Thomas  Mann's  wife,  [  •  672  J 
may  be  entitled  to,  is  to  be  ascertained  by  the  number  she 
may  have  at  the  time  these  bonds  are  collected,  and  my  executors 
are  ready  to  pay  over.  In  case  all  is  not  applied  on  my  debts  and 
legacies,  and  if  Harriet  hath  any  child  after  the  payment,  then  such 
child  to  receive  such  proportion  as  the  other  children  out  of  the  part 
paid  to  such  as  she  before  had  of  has  at  the  time  the  same  is  paid. 
My  executors  will  be  governed  in  the  distribution  by  the  number  of 
children  Harriet  has  on  the  day  they  are  ready  to  make  a  distribu- 
tion. In  case  of  any  surplus  left  on  said  bonds,  the  said  children's 
parts  to  be  paid  to  their  legal  representatives,  so  it  is  not  their  father ; 
(I  omitted  the  word  Mann  after  the  words  Ann  and  Jane  above;) 
and  to  Richard  K.  Heath,  in  trust  for  the  benefit  of  Jane  Heath,  wife 
of  James  P.  Heath,  and  such  children  as  she  may  have  when  that 
surplus  may  be  collected,  in  case  of  there  being  any." 

"  It  is  my  will,  and  I  direct  that  all  my  estate,  both  real  and  per- 
sonal, shall  be  kept  and  continued  together  until  all  my  just  debts 
and  legacies  are  paid ;  debts,  if  any,  first,  and  as  soon  after  as  pos- 
sible, to  be  disposed  of  as  hereinafter  directed." 

« In  case  of  accidents  by  fire,  at  any  time  before  or  after  my  exec- 
utors pay  my  debts  and  legacies,  it  is  my  will  that  my  wife  receive 
the  amount  of  insurance  to  aid  in  rebuilding ;  and  in  case  of  acci- 
dents by  fire  on  lots  in  Nos.  6  and  7,  before  my  debts  and  legacies 
are  paid,  it  is  my  will,  in  such  case,  that  my  executors  hold  all  my 
estate  together  until  they  can  add  ten  thousand  dollars  to  what  may 
be  received  on  insurance ;  and  they  are  requested  to  put  on  fire-proof 
buildings  on  said  lots  to  both  these  amounts ;  and  if  these  sums  are 
insufficient,  they  are  authorized  to  raise  any  balance  for  erecting 
proper  buildings  on  the  credit  of  my  wife;  this  balance,  if  any  re- 
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quired,  be  it  understood,  is  to  come  out  of  ray  wife's  pcHrtion  of  m; 
estate  left  her. 

'<  In  case  of  such  an  accident,  if  necessary,  in  order  not  to  delay 
rebuilding,  my  executors  will  resort  to  a  loan  from  the  bank  or  banks. 
Whereas  there  is  no  doubt  but  there  must  be  a  considerable  surplus 
fund  of  my  estate  by  debts  due,  or  crops  on  hand,  or  near  made, 
after  my  executors  have  paid  all  my  debts  and  legacies,  which  my 
wife  Will  come  in  for ;  if  my  executors  discover  that,  by  such  surplus, 
the  same  will  not  be  equal  to  ten  thousand  dollars,  in  that  case 
it  is  my  will  that  they  continue  all  my  estate  together  until  they  can 
make  up  ten  thousand  dollars;  and  it  is  my  request  that  they  will,  as 
soon  as  possible  after  raising  the  aforesaid  sum,  proceed  to  put  up 
fire-proof  buildings  on  the  aforesaid  lots." 

<(  Whereas  my  will  is  lengthy,  and  it  is  possible  I  may  have  com- 
mitted some  error  or  errors,  I  do  therefore  authorize  and 
[  •  673  ]  •  empower,  as  fully  as  I  could  do  myself,  if  living,  a  major- 
ity of  my  acting  executors,  my  wife  to  have  a  voice  as  exec- 
utrix, to  decide  in  all  cases,  in  case  of  any  dispute  or  contention: 
whatever  they  may  determine,  is  my  intention  shall  be  final  and  con- 
clusive, without  any  resort  to  a  court  of  justice." 

Berrieny  for  the  appellants. 

Eey^  for  the  appellees. 

[  *  676  ]       *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  suit  was  brought  in  the  circuit  court  for  the  district 
of  Greorgia,  by  Greorge  G.  Belt,  the  trustee  for  Jane  Heath  and  her 
children,  who  are  infants,  and  by  James  P.  Heath,  husband  of  the 
said  Jane,  and  father  of  her  children,  against  the  executors  of  John 
Pray,  deceased,  and  Ann  Pray,  his  widow,  to  recover  a  legacy  be- 
queathed to  them  and  others,  by  the  said  John  Pray. 

The  executors  resist  the  demand,  on  the  principle  that  the  bonds 
for  which  the  suit  is  instituted  were  required  to  pay  the  debts  and 
legacies  due  from  the  testator,  and  to  raise  the  $10,000  to  replace  the 
buildings  on  lots  6  and  7,  which  were  consumed  by  fire.  They  also 
contend,  that  their  testator  has  submitted  the  construction  of  his  will 
absolutely  to  their  judgment,  and  that  their  decision  against  the 
claim  of  the  legatees  is  finaL 

The  circuit  court  established  the  claim  of  the  plaintiffs,  and  decreed 
to  them  the  propcnrtion  of  the  three  bonds,  which  were  estimated  to 
be  fheir  part 

From  this  decree  the  executors  have  appealed  to  this  court 
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In  argument,  several  formal  objections  have  beien  taken 
to  the  decree,  which  will  be  considered.  The  question  *  on  [  *  677  ] 
the  merits  depends  on  the  construction  of  the  will.  The 
will  is  very  inartificially  drawn.  It  is  in  some  parts  rendered  more 
confused  than  it  would  otherwise  be,  by  a  recurrence  in  different 
places  to  the  same  subject  In  item  51,  he  says,  in  the  first  instance, 
that  the  three  bonds  which  are  the  subject  of  controversy,  ^  shall  be 
applied  in  aid  of  the  payment  of  his  just  debts,  if  any  due,  and  in 
the  payment  of  the  legacies  by  him  left."  He  adds :  ^^  It  is  my  re- 
quest that  my  executors  do  also  apply  aU  funds  which  I  may  possess 
at  my  decease,  as  also  dividends  on  all  my  bank  stock,  (except  that 
part  of  dividends  which  I  have  directed  to  go  immediately  to  some  of 
my  legatees,)  and  also  to  apply  all  moneys  due  to  me,  as  soon  as  col- 
lected, and  also  all  rents  and  crops  of  rice  and  cotton,  first  to  pay 
any  debts,  and  then  legacies,"  &c. 

The  language  of  this  part  of  the  will,  in  relation  to  these  bonds, 
shows  an  intention  to  apply  them  to  debts  and  legacies,  if  necessary; 
but  indicates,  we  think,  the  expectation  that  it  would  not  be  neces- 
sary. They  are  to  be  applied  in  aid  of  the  payment  of  his  just 
debts,  and  in  the  payment  of  legacies.  They  are  then  to  aid  another 
fund.  That  fund  is  afterwards  described  in  terms,  which  show  it  to 
be  ja  large  one.  There  is  some  reason  to  suppose,  from  this  part  of 
the  will,  that  these  three  bonds  were  not  comprehended  in  it,  because 
the  testator  introduces  the  enunciation  of  its  items  by  saying,  *<  it  is 
my  request  that  my  executors  do  also  apply  all  funds,  &c."  Again, 
he  assigns  as  a  reason  for  withholding  interest  from  his  legatees, 
^  that  in  all  probability  the  resources  and  funds  of  his  estate  will  be 
equal  to  the  payment  of  his  debts  and  legacies  before  the  three 
bonds  mentioned  of  John  J.  Maxwell  may  fall  due  and  be  collected." 

This  shows,  unequivocally,  the  belief  of  the  testator  that  these 
bonds  would  not  be  required  for  th^  debts  and  legacies.  He  then 
adds,  ^  in  case  all  debts  and  legacies  can  be  paid  before  the  three 
aforesaid  bonds  can  be  collected,  then,  and  in  that  case,  whatever 
balance  may  remain  to  be  collected  shall  be  equally  divided  between 
the  following  persons,"  &c. 

This  bequest  does  not  depend  on  the  fact  that  the  debts  and 
legacies  should  be  actually  paid  before  these  three  bonds  were  col- 
lected, but  on  the  sufficiency  of  the  fund  for  the  object  Should  the 
fund  be  sufficient,  its  application  must  be  made ;  and  whether  made 
in  fact  or  not,  the  right  to  the  bonds  vests  in  the  legatees. 

The  testator  then  proceeds  to  say :  <'  It  is  my  will,  and  I  direct  that 
all  my  estate,  both  real  and  personal,  shall  be  kept  and  continued 
ogether  until  all  my  just  debts  and  legacies  are  paid." 
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This  whole  item,  51,  shows  the  opinion  that  the  profits 
[  •  678  ]  of  •  his  estate,  including  dividends  on  his  stock,  added  to 
the  debts  actually  due  at  the  time  were  sufficient  for  the 
payment  of  debts  and  legacies.  Yet  his  estate  is  to  be  kept  together 
till  they  shall  be  paid.  The  profits  are  of  course  to  be  applied  to 
that  object.  If  this  fund  amounted  before  the  10th  day  of  January, 
1820,  when  the  first  bond  from  J.  J.  Maxwell  fell  due,  to  a  sufficient 
sum  for  the  payment  of  debts  and  legacies,  the  right  of  the  legatees 
to  the  three  bonds  then  vested.  If  it  was  not  sufficient  on  that  day, 
it  may  be  doubted  whether  such  part  of  the  first  bond  as  was  neces- 
sary for  this  primary  object  might  be  brought  to  its  aid  immediately. 
We  suppose  it  might.  A  codicil  to  the  will  is  dated  the  18tb  day 
of  June,  1819,  and  the  will  and  codicil  were  proved  on  the  27th  of 
the  succeeding  month.  The  executors  qualified  in  the  month  of 
December ;  having  ascertained,  they  say  in  their  answer,  the  adequacy 
of  the  fund  provided  for  debts '  and  legacies,  they  commenced  the 
division  of  the  estate. 

So  far  as  the  will  has  been  considered,  it  is  obvious  that  the  right 
of  the  legatees,  to  whom  the  two  parts  of  the  first  three  bonds  due 
from  Maxwell  were  bequeathed,  was, vested.  Their  right  to  the  first 
bond  may  be  more  questionable.  If  part  of  the  fund  which  was 
applicable  in  the  first  instance  to  debts  and  legacies,  could  not  be 
made  available  immediately,  and  the  first  bond  or  any  part  of  it  was 
substituted  for  debts  which  could  not  be  collected,  it  cannot  be 
doubted  that  those  debts,  when  collected,  ought  to  replace  the  bond 
so  substituted.  The  testimony  in  the  cause  does  not  show,  with 
sufficient  certainty,  how  this  fact  stands.  It  is  remarkable  that  this 
first  bond  was  applied  by  the  executors  before  the  10th  of  January, 
1820,  when  it  became  due.  They  state  this  fact  in  their  answer.  But 
we  are  decidedly  of  opinion,  that  this  precipitate  appropriation  of 
the  bond  could  not  affect  the  rights  of  the  parties.  They  must 
remain  as  they  would  have  stood  had  the  bond  remained  tmcoUected 
till  it  became  payable. 

The  contest  in  this  suit  would  either  not  have  arisen,  or  would 
have  been  confined  to  the  first  bond,  had  things  remained  as  they 
stood  before  the  lOth  day  of  January,  1820.  But  on  that  day  the 
buildings  on  lots  Nos.  6  and  7  were  consumed  by  fire. 

In  that  event,  the  testator  had  directed  that  his  executors  should, 
for  the  purpose  of  replacing  the  buildings,  hold  all  his  estate  together 
until  they  can  add  $10,000  to  what  may  be  received  on  insurance. 
He  adds :  ^  In  case  of  such  an  accident,  if  necessary,  in  order  not  to 
delay  rebuilding,  my  executors  will  resort  to  a  loan  from  the  bank  or 
banks."    ^^  Whereas  there  is  no  doubt  but  there  must  be  a  consider- 
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able  surplus  fund  of  my  estate,  by  debts  due  or  crops  on 
hand,  or  near  *  made,  after  my  executors  have  paid  all  my  [  *  679  ] 
debts  and  legacies  which  my  wife  will  come  in  for;  if  my 
executors  discover  that,  by  such  surplus,  the  same  will  not  be  equal 
to  $10,000,  in  that  case  it  is  my  will  that  they  continue  all  my  estate 
together  until  they  can  make  up  $10,000." 

Instead  of  conforming  to  this  direction  of  the  will,  instead  of 
keeping  the  estate  together,  the  executors  have  applied  the  remain- 
ing two  bonds  payable  the  10th  of  January,  1821,  and  the  10th  of 
January,  1822,  to  this  object. 

They  say  that,  having  commenced  the  delivery  of  the  estate  before 
this  event  took  place,  they  thought  themselves  bound  to  complete  it ; 
and  considered  themselves  in  the  same  situation  as  if  it  had  been 
completed  before  the  buildings  were  consumed. 

Suppose  this  opinion  to  be  correct,  ought  they  not  also  to  have 
considered  the  bonds  as  delivered  ?  This  also  was  a  specific  legacy, 
and  after  being  vested,  stands',  we  conceive,  on  equal  ground  with 
other  specific  legacies. 

These  bonds  do  not  constitute  the  fiind  on  which  the  testator 
charges  these  $10,000,  in  the  unlocked  for  event  that  the  surplus  of 
his  estate  should  not  be  sufficient  to  raise  it  He  does  not  charge 
this  sum  on  the  principal,  but  on  the  profits  of  his  estate ;  and  the 
whole  is  to  be  kept  together  in  order  to  raise  it.  It  is  obvious  from 
the  whole  will,  that  these  bonds  do  not  constitute  a  part  of  that  sur- 
plus, comprehending  debts ;  and  in  this  particular  part  of  it,  when  he 
speaks  of  debts,  it  is  of  debts  due.  No  one  of  these  bonds  was  due 
at  the  date  of  the  will,  or  of  the  death  of  the  testator. 

It  is  then,  we  think,  apparent  that  the  application  of  these  bonds 
towards  raising  the  sum  of  $10,000,  was  a  misapplication  of  as- 
sets. 

If  the  estate  had  really  been  delivered  when  the  event  occurredi 
the  executors  ought  to  have  retained  their  rights  upon  it  to  satisfy 
this  contingent  claim,  and  we  presume  that  the  property  would  have 
been  liable  to  it  in  the  hands  of  devisees  and  le^tees. 

But  the  plaintiffs  in  error  contend  that,  should  they  have  miscon- 
strued the  will  of  their  testator,  still,  their  misconstruction  binds  the 
legatees,  because  the  testator  says :  ^  Whereas  my  will  is  lengthy, 
and  it  is  possible  I  may  have  committed  some  error  or  errors.  I 
therefore  authorize  and  empower,  as  fully  as  I  could  do  myself  if 
living,  a  majority  of  my  acting  executors,  my  wife  to  have  a  voice  as 
executrix,  to  decide  in  all  cases  in  case  of  any  dispute  or  contention ; 
whatever  they  determine  is  my  intention  shall  be  final  and  conclusive 
without  any  resort  to  a  court  of  justice," 
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Clauses  of  this  description  have  always  received  such  ju- 
[  *680  ]  dicial  ^constraction  as  would  comport  with  the  reasonable 
intention  of  the  testator. 

Even  when  the  forfeiture  of  the  legacy  has  been  declared  to  be 
the  penalty  of  not  conforming  to  the  injunction  of  the  will»  courts 
have  considered  it,  if  the  legacy  be  not  given  over,  rather  as  an  effort 
to  effect  a  desired  object  by  intimidation,  than  as  concluding  the 
rights  of  the  parties.  If  an  unreasonable  use  be  made  of  the  power, 
one  not  foreseen,  and  which  could  not  be  intended  by  the  testator,  it 
has  been  considered  as  a  case  in  which  the  general  power  of  courts 
of  justice  to  decide  on  the  rights  of  parties  ought  to  be  exercised. 

This  principle  must  be  kept  in  view  in  construing  the  clause  now 
under  consideration. 

The  acting  executors  and  executrix  are  empowered,  in  all  cases  of 
dispute  or  contention,  to  determine  what  is  the  intention  of  the  tes- 
tator, and  their  decision  is  declared  to  be  final 

This  power  is  given  in  the  apprehension  that  he  may  have  com* 
nutted  error.  It  is  to  be  exercised  in  order  to  ascertain  his  intent  in 
such  cases.  It  certainly  does  not  include  the  power  of  altering  the 
wilL  It  cannot  be  contended  that  this  clause  would  protect  the  ex- 
ecutors in  refusing  to  pay  legacies  altogether,  or  in  paying  to  A  a 
legacy  bequeathed  to  B,  or  in  any  other  plain  deviation  from  the  wilL 
In  such  case,  what  would  be  the  remedy  of  the  injured  party  ?  Is  he 
concluded  by  the  decision  of  the  executors,  or  may  he  resort  to  a 
court  of  justice?  But  one  answer  can  be  given  to  these  questions. ' 
So  gross  a  departure  from  the  manifest  intent  of  the  testator,  cannot 
be  the  result  of  an  honest  endeavor  to  find  that  intent,  and  must  be 
considered  as  a  fraudulent  exercise  of  a  power  given  for  the  purpose 
of  preserving  peace,  and  preventing  expensive  and  frivolous  litiga- 
tion. 

But  who  is  to  determine  what  is  a  gross  misconstruction  of  the 
will,  if  the  party  who  conceives  himself  injured  may  not  submit  his 
case  to  a  court  of  justice  ?  And  if  his  case  may  be  brought  before 
a  court,  must  not  that  court  construe  the  will  rightly  ? 

This  is  not  the  only  objection  which  the  plaintiffs  in  error  must  en- 
counter in  supporting  their  construction  of  this  clause.  The  execu- 
tors have  not,  we  think,  this  power  unaided  by  the  executrix. 

It  is  given  to  a  majority  of  the  acting  executors,  "  his  wife  to  have 
a  voice  as  executrix*''  Her  participating  in  the  decision  is  indispensa- 
ble to  its  validity. 

If  this  power  was  given  to  her  solely  in  her  character  as  executrix, 
it  is  seriously  doubted  whether  it  can  be  exercised  till  she  assumes 
that  character. 
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Even  had  she  nnited  with  the  executors,  this  would  cer- 
tainly •be  a  case  which  might  well  be  considered  as  an  [•681] 
exception  from  the  general  operation  of  the  power.     The 
bonds  to  which  it  was  applied  are  the  bonds  of  one  of  the  executors, 
and  it  was  exercised  by  bestowing  them  on  the  executrix,  instead  of 
the  persons  to  whom  they  were  bequeathed  by  the  testator. 

In  doing  this,  the  executors  have  plainly  misconstrued  the  will. 
The  testator  had  not  charged  the  $10,000  which  were  to  be  raised  in 
order  to  rebuild  the  houses  that  were  destroyed  by  fire,  on  these 
bonds,  but  on  a  different  fund.  *  It  is,  therefore,  the  very  ease  put,  of 
paying  to  the  executors  the  legacy  bequeathed  to  other  persons.  It 
may  also  be  observed  that  neither  of  the  executors,  nor  Mrs.  Pray,  say 
in  their  answer  that  this  diversion  of  these  bonds  to  a  different  purpose 
from  that  directed  by  the  testator,  was  made  from  the  belief  that  it 
was  his  intention  in  the  event  which  had  occurred.  They  refer  to 
the  clause  and  rely  upon  it,  as  if  it  had  empowered  them  to  do  what- 
ever they  thought  best  in  the  progress  of  their  administration,  instead 
of  doing  what,  in  their  best  judgment,  they  believed  to  be  his 
intention. 

But,  however  correctly  the  will  of  the  testator  may  have  been  con- 
strued in  the  circuit  court,  and  we  think  it  was  construed  correctly, 
at  least  so  far  as  respects  the  last  two  bonds  mentioned  in  item 
fifty-one'  of  the  will  of  John  Pray,  deceased ;  other  objections  have 
been  taken  to  the  proceedings  in  the  circuit  court,  which  seem  to  be 
well  founded. 

The  legacy  for  which  this  suit  is  instituted,  is  given  jointly  to  sev- 
eral persons  in  different  families.  The  legatees  take  equally,  and 
the  numbers  in  neither  family  are  ascertained  by  the  will.  Under 
buch  circumstances,  we  think  all  the  claimants  ought  to  be  brought 
before  the  court  The  rights  of  each  individual  depend  upon  the 
number  who  are  entitled,  and  this  number  is  a  fact  which  must  be 
inquired  into  before  the  amount  to  which  any  one  is  entitled  can  be 
fixed.  If  this  fact  were  to  be  examined  in  every  case,  it  would  sub- 
ject the  executors  to  be  harassed  by  a  multiplicity  of  suits ;  and  if  , 
it  were  to  be  fixed  by  the  first  decree,  that  decree  would  not  bind 
persons  who  were  not  parties.  The  case  cannot  be  distinguished 
from  the  rule  which  is  applied  to  residuary  legatees.                                                  , 

The  bill  filed  in  this  case  does  not  even  state  the  number  of  per-  | 

sons  belonging  to  the  different  families,  nor  to  that  family  in  whose  | 

behalf  this  suit  is  brought.     Nor  does  it  assign  any  reason  for  not  i 

making  the  proper  parties.  It  does  not  allege  that  the  other 
legatees  refuse  to  join  as  plaintiffs,  or  that  they  cannot  be  made 
defendants. 
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For  this  cause  the  decree  must  be  reversed,  and  the  case  remanded 
to  the  curcuit  court,  that  the  plaintiffs  may  amend  their  bilL 
[  •  682  ]  •  The  objections  to  the  report  axe  qot  entirely  mifonnded, 
and  it  is  not  quite  satisfactory. 

It  does  not,  we  think,  show  with  sufficient  clearness  whether  the 
plaintiffs  in  that  court  were  entitied  to  the  first  bond.  But  as  the 
case  must  go  back  to  amend  the  bill,  a  new  report  will  of  course  be 
made,  and  if  that  shows  that  the  funds  of  the  estate  were  sufficient  to 
pay  the  debts  and  legacies,  without  applying  this  bond  to  that  pur- 
pose, the  plaintiffs  below  will  be  entitied  to  that  also. 

This  cause  came  on,  &c.,  in  consideration  whereof  it  is  decreed 
and  ordered  by  this  court  that  the  decree  of  the  circuit  court  in  this 
cause  be  and  the  same  is  hereby  reversed  and  annulled ;  and  it  is 
further  ordered  that  the  cause  be  remanded  to  the  said  circuit  court 
for  further  proceedings  to  be  had  therein,  and  that  the  plaintiffs  may 
amend  their  bilL 


William  B.  Alexander,   Francis  Swann,  and  Thomas  Swann, 
Plaintiffs  in  Error,  v.  Elisha  Brown,  Defendant  in  Error. 

1  P.  683. 

A  notice  of  a  morion  for  an  execution  under  a  forthcoming  bond,  by  the  law  of  Virginia,  is 
not  inoperatiye  because  it  describes  the  writ  of  JLJa.,  as  issued  against  the  judgment-debtor 
who  gave  the  bond,  when  in  fact  it  was  against  him  and  another. 

This  case  was  argued  by  SwanUy  for  the  plaintiffs,  and  Jones^  for 
the  defendant. 

The  material  facts  of  the  case  appear  in  the  opinion  of  the  court 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 
This  was  a  motion  to  the  circuit  court  for  the  District  of  Columbia, 
sitting  in  Alexandria,  for  an  award  of  execution  upon  a  forthcoming 
bond,  taken  in  pursuance  of  the  execution  law  of  Virginia.  That 
law  directs  that,  if  the  owner  of  any  goods  or  chattels  which  shall  be 
taken  by  virtue  of  a  writ  o{  fieri  facias^  shall  tender  sufficient  security 
to  have  the  same  goods  and  chattels  forthcoming  at  the  day  of  sale, 
it  shall  be  lawful  for  the  sheriff  or  other  officer,  to  take  bond  irom  such 
debtor  and  securities,  payable  to  the  creditor,  reciting  the  service  of 
such  execution,  and  the  amount  of  the  money  or  tobacco  due  thereon,, 
and  with  condition  to  have  the  money  or  tobacco  forthcoming  at  the 
day  of  sale  appointed  by  such  sheriff  or  other  officer,  and  shall  there- 
upon suffer  the  said  goods  and  chattels  to  remain  in  the  possession, 
and  at  the  risk  of  the  debtor,  until  that  time.     And  if  the  owner  of 
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Boch  goods  and  chattels  shall  foil  to  deliver  up  the  same,  according 
to  the  condition  of  the  bond,  or  pay  the  money  or  tobacco  mentioned 
in  the  execution,  such  sheriff  or  other  officer  shall  return  the  bpnd  to 
the  office  of  the  clerk  of  the  court,  from  whence  the  execu- 
tion issued,  to  be  there  safely  kept,  and  to  have  the  force  *  of  [  *  684  ] 
a  judgment ;  and  thereupon  it  shall  be  lawful  for  the  court 
when  such  bond  shall  be  lodged  upon  the  motion  of  the  person  to  whom 
the  same  is  payable,  his  executors  or  administrators,  to  award  execup 
tion  for  the  money  and  tobapco  therein  mentioned,  with  interest 
thereon  from  the  date  of  the  bond  till  payment,  and  costs ;  provided 
the  obligors,  their  executors,  or  administrators,  or  such  of  them  against 
whom  execution  is  awarded,  have  ten  days'  previous  notice  of  such 
motion. 

In  this  case,  the  condition  of  the  bond  recited  a  fieri  facias  against 
William  B.  Alexander  and  Richard  B.  Alexander,  but  was  levied  -on 
the  property  of  William  B.  Alexander  only.  The  bond  was  executed 
by  William  B.  Alexander  and  bis  sureties.  The  notice  of  the  motion 
to  award  execution  on  this  bond,  was  addressed  to  the  obligora,  and 
imported  that  the  motion  was  to  award  execution  on  their  forthcom* 
ing  bond,  bearing  date,  &;c.,  and  taken  by  virtue  of  a  writ  of  fieri 
facias  issued,  &c.,  ^^  in  my  name,  against  William  B.  Alexander, 

&C."  '         ' 

On  the  motion,  the  forthcoming  bond,  and  the  execution  on  whidh 
it  was  taken,  were  shown  to  the  court ;  and  the  proceedings  were 
regular  in  all  respects,  except  that  the  notice  stated  the  bond  to  be 
taken  by  virtue  of  a  writ  of  fieri  faciaSy  issued  against  William  B. 
Alexander,  whereas  it  was  in  fact  issued  against  William  3*  Alex- 
ander and  Richard, B.  Alexander.  It  was  admitted  that  this  was 
the  execution  on  which  the  forthcoming  bond  was  taken,  and  the 
only  execution  in  which  the  said  William  B.  Alexander  was  a 
party. 

The  counsel  for  the  defendants  took  exceptions  to  the  notice,  but 
the  court  gave  judgment  on  the  motion,  which  judgment  b  brought 
before  this  court  by  a  writ  of  error. 

The  Act  of  Assembly  prescribes  that  the  forthcoming  bond  shall 
recite  the  material  parts  of  the  execution  on  which  it  is  taken,  but 
gives  no  other  direction  respecting  the  notice,  than  that  it  shaU  be 
served  ten  days  before  the  motion.  Its  sole  purpose  is  to  inform  the 
party  that  the  motion  is  to  be  made,  thereby  enabling  him  to  show 
that  the  money  has  been  paid ;  or  that,  for  any  other  reasons,  execu- 
tion ought  not  to  be  awarded.  If  it  gives  him  the  information  which, 
enables  him  to  do  this,  it  effects  all  the  substantial  purposes  of  justice,  i 
A  false  recital  of  the  execution  would  be  fatal,  because  it  might  mis- 
VOL.  VII.  65 
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lead  the  obligor ;  but  in  this  case  the  execati<MA  was  against  \iniliaiB 
B.  Alexander,  though  not  against  him  alone.  He  could  not  mistake 
the  case  in  which  the  motion  was  to  be  made,  because  it  is  admitted 
that  this  was  the  execution  on  which  the  bond  was  taken,  and  the 
only  execution  in  which  the  said  William  B.  Alexander  was  a  party. 

After  judgment  has  been  rendered,  an  execution  issued  thereon  and 
levied,  the  property  restored  to  the  debtor  on  his  bond  to 
[  *685  ]  *  produce  it  on  the  day  of  sale,  and  his  failure  to  do  so,  we 
do  not  think  that  nice  and  technical  objections  to  the  notice, 
where  every  purpose  of  substantial  justice  is  effected,  ought  to  be 
favored.  The  law  only  requires  notice,  and  where  the  notice  is  suffi- 
ciently explicit  to  render  mistake  impossible,  we  think  it  justifies  tiie 
award  of  execution. 

The  judgment  is  affirmed,  with  costs  and  damages,  at  the  rate  of 
six  per  centum  per  annum. 


BiOHARD  Biddle,  Administrator,  &Ai^  of  John  Wilkins  v.  James  G 

WiLKINS* 
1  P.  686. 

To  an  acdon  of  debt  on  a  judgment  recovered  by  the  plaintiff  as  administrator,  nc 
cdminittnUor,  or  any  thing  eqniralent  to  it,  is  not  a  good  plea  in  bar. 

In  sneh  an  action,  the  plaintiff  may  declare  personally  and  not  in  his  representattre 
tar,  and  is  not  boand  to  make  profert  of  his  letters  of  administration* 

Caxie^  for  the  plaintiifF;  Baldwin  and  Jones^  contra, 

[  •690  ]      •  Thompson,  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  up  from  the  district'court  of  the  United 
States,  for  the  Mississippi  district,  upon  a  writ  of  error. 

The  action  in  the  court  below  was  founded  upon  a  judgment  ob- 
tained in  the  district  court  of  the  United  States  for  the  western  dis- 
trict of  Pennsylvania,  in  the  term  of  October,  in  the  year  1823,  for 
the  sum  of  $32,957.34.  The  declaration  is  in  the  ustud  form  of  an 
action  of  debt  on  a  judgment 

The  defendant  pleads  in  bar,  1.  That  the  plaintiff  is  not,  and  never 
was  administrator  of  John  WiUdns,  deceased.  2.  That  at  the  Janu- 
ary term,  in  the  year  1817,  of  the  orphans'  court  for  the  county  of 
Adams,  and"  State,  (then  territory,)  of  Mississippi,  he,  the  defendant, 
was  duly  appointed  sole  administrator  of  John  Wilkins,  deceased, 

and  entered  into  bond  with  security,  and  took  the  oath  pre- 
[  *691  ]  scribed  in  such  case,  according  to  tiie  *  statute  in  such  case 

made  and  provided ;  and  that  he  took  upon  himself  the  dulj 
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and  oAce  of  administrator,  and  lias  continued  to  act  aa  QXith  ad- 
ministrator ever  since.  3.  That  the  judgment  in  the  dedaiatioii 
mentioned,  was  obtained  hf  firand. 

To  the  first  two  pleas  a  special  demnrrer  was  interposed,  and  issue 
to  the  country  taken  upon  the  thkd,  and  judgment  rendered  for  the 
defendant,  upon  the  demuxrer ;  to  reverse  which  the  {vesent  writ  of 
error  has  been  brought. 

The  first  plea,  of  ne  imqws  adwimstrator^  has  been  abandoned  as 
altogether  untenable,  and  the  counsel,  on  the  part  of  the  defendant  in 
errcnr,  have  rested  their  argument  entirely  on  the  validity  of  the  second 
plea,  and  have  treated  this  as  a  plea  in  bar  to  the  jurisdiction  of  the 
court,  in  which  the  judgment  was  rendered.  It  is  a  little  difficult  to 
discover  what  is  the  true  character  of  this  plea.  It  can,  in  substance, 
amount  to  nothing  more  than  an  allegation  that  the  plaintiff  was  not 
the  lawful  administrator  of  John  Wilkins.  And  in  that  respect,  is 
but  a  repetition  of  the  same  matter  set  up  in  the  first  plea,  and  that, 
too,  in  a  more  exceptionable  form.  For  the  conclusion  is  drawn 
argumentatively  from  the  fact  set  up  in  the  plea  that  he,  the  defend* 
ant,  was  duly  appointed  sole  administrator  of  John  Wilkins,  in  the 
orphans'  court  of  the  county. of  Adams  in  the  State  of  Mississippi, 
and  thence  to  infer  that  the  plaintiff  could  not  be  the  lawful  admin* 
istrator  in  Pennsylvania.  Such  a  plea  will  not  stand  the  test  of  a 
special  demurrer.  If  it  was  intended  by  this  plea  to  set  up  that  the 
defendant  was  the  first  and  only  rightful  administrator  of  John  Wil- 
kins, and  that  the  debt  due  from  him  thereby  became  assets  in  his 
hands,  the  plea  is  defective,  in  not  alleging  when  administration  was 
granted  to  the  plaintiff  The  declaration  alleges  that  John  Wilkins 
died  a  citizen  of  Pennsylvania,  and,  txom  any  thing  that  appears  to 
the  contrary,  administration  might  have  been  granted  to  the  plaintiff, 
before  it  was  to  the  defendant 

The  simple  fact  that  administration  had  been  granted  to  the  defend- 
ant in  Mississippi,  would  not  raise  any  question  with  respect  to  the 
jurisdiction  of  the  coiHrt,  and  if  it  furnished  any  matter  of  defence 
on  the  merits  against  the  recovery,  on  the  ground  that  it  was  taking 
out  of  his  hands  assets,  the  administration  of  which  belonged  to  him, 
it  should  have  been  set  up  in  the  original  action.  Nothing  appears 
to  invalidate  the  judgment  upon  which  the  present  action  is  founded. 
The  cause  of  action  does  not  appear ;  and  we  cannot  say  that  the 
subjectHnatter  was  not  within  the  jurisdiction  of  the  court  when  it 
was  rendered,  or  that  there  was  any  disability  in  the  plaintiff  to  sue 
in  that  court;  or  that  the  judgment  was  void  for  any  cause  whatever. 
When  the  court  in  whidi  the  .judgment  is  rendered  has  not 
jurisdiction  over  the  subject-matter  of  the  suit,  or  when  [  *  692  \ 
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the  judgment  is  absolutely  void,  this  may  be  pleaded  in  bar,  Of 
may  in  some  cases  be  given  in  evidence  under  the  general  issae. 
But  the  general  rule  is,  that  there  can  be  no  averment  in  pleading 
against  the  validity  of  a  record,  though  there  may  be  against  its 
operation.  And  it  is  upon  this  ground  that  no  matter  of  defence  can 
be  pleaded  in  such  case,  which  existed  anterior  to  the  judgment. 
Chitty,  Plead.  481.  Hence,  it  has  become  a  settled  practice  in  declar- 
ing, in  an  action  upon  a  judgment,  not  (as  formerly)  to  set  out  in  the 
declaration  the  whole  of  the  proceedings  in  the  former  suit;  but 
only  to  allege  generally  that  the  plaintiff,  by  the  consideration  and  judg- 
ment of  that  court,  recovered  the  sum  mentioned  therein.  Chitly,  354. 
The  original  cause  of  action  having  passed,  in  rem  judicaiam^  how 
far  the  circumstance  that  the  defendant  had  taken  out  letters  of  ad- 
ministration  in  Mississippi,  would  have  availed  as  a  defence  against 
a  recovery  of  the  original  judgment,  cannot  now  be  inquired  inta 
It  should  have  been  set  up  in  the  former  suit.  But  if  the  first  admin- 
istrator acquired  a  right  to  this  debt  as  assets,  and  that  matter  was 
now  open  to  inquiry,  there  is  nothing  appearing  on  this  record  to 
show  that  the  defendant  had  acquired  any  such  priority.  When  let- 
ters of  administration  were  taken  out  by  the  plaintiff  does  not  appear, 
nor  was  he  bound  to  show  that  in  his  declaration.  He  was  not 
bound  to  oiake  profert  of  the  letters  of  administration.  This  was  so 
decided  in  the  case  of  Crawford,  administrator  of  Hargrove,  t;.  Whitall, 
Doug.  4,  note  a.  It  was  an  action  of  indebitatus  assumpsiij  upon  a 
judgment  recovered  by  the  plaintiH^  as  administrator,  against  the 
defendant,  in  the  mayor's  court  at  Calcutta.  And  the  declaration 
alleged  that  the  defendant  was  indebted  to  the  plaintiff,  as  adminis* 
trator,  in  the  sum  therein  mentioned,  which  had  been  adjudged  to 
him  as  administrator,  &c  The  defendant  demurred  specially,  and 
showed  for  cause  that  there  was  no  profert  of  letters  of  administrar 
tion.  But  the  court  said  this  was  unnecessary,  because  in  this  action 
(upon  the  judgment)  the  plaintiff  had  no  occasion  to  describe  him- 
self as  administrator.  If  then  it  was  a  fact,  and  of  any  importance 
in  deciding  the  legal  rights  of  the  parties  in  this  case,  that  adminis- 
tration had  been  first  granted  to  the  defendant  in  Mississippi,  that 
should  have  been  alleged  in  the  plea,  and  no  objection  can  be  taken 
to  the  declaration  as  containing  the  first  fault  in  pleading. 

That  it  is  not  necessary,  in  cases  like  the  present,  for  the  plaintiff 
to  name  himself  as  administrator,  follows  as  matter  of  course  ficom 

his  not  being  bound  to  make  profert  of  his  letters  of  admin- 
[  *  693  ]  istration,  *  and  that,  when  he  does  so  name  himself,  it  may 

be  rejected  as  surplusage,  is  well  settied  by  numerous 
authorities.     In  the  case  of  Bonafous  v.  Walker,  2  Term  Rep.  126,  it 
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objected  that  the  action  ought  to  have  been  brought  by  the 
plaintiff  as  administratrix ;  because  the  judgment  on  which  the  party 
had  been  committed  in  execution,  had  been  obtained  by  her  as 
administratrix  of  her  husband  But  the  court  said  that  was  unneces- 
sary, for  the  instant  the  plaintiff  recovered  the  judgment,  it  became 
a  debt  due  her  on  record,  and  was  assets  in  her  hands,  for  which  it 
was  not  necessary  for  her  to  declare  cw  administratrix.  See  also  Hob 
301,  L.  Ray,  1215.  The  case  of  Tallmadge,  administrator,  &c.,  v. 
Chappel  and  others,  16  Mass.  Rep.  71,  decided  in  the  supreme  judi- 
cial court  of  Massachusetts,  is  very  full  and  explicit  on  this  point. 
The  plaintiff  declared  as  administrator,  &c.,  in  debt  upon  a  judgment 
recovered  by  him  as  administrator,  in  a  court  of  common  pleas,  in  the 
State  of  New  York.  The  defendant  pleaded  in  bar  that  the  parties, 
at  the  time  of  rendering  the  judgment,  were  all  inhabitants  of  the 
State  of  New  York,  and  that  the  plaintiff  was  appointed  administra- 
tor in  that  State,  and  had  not  been  so  appointed  in  Massachusetts. 
To  which  plea  there  was  a  demurrer  and  joinder,  and  the  court  held 
the  plea  bad.  That  the  action,  being  on  a  judgment  already  recovered 
by  the  plaintiff,  it  might  have  been  brought  by  him  in  his  own  name, 
and  not  as  administrator.  For  the  debt  was  due  to  him,  he  being 
answerable  for  it  to  the  estate  of  the  intestate,  and  it  ought  to  be 
considered  as  so  brought;  his  style  of  administrator  being  merely 
descriptive,  and  not  essential  to  his  right  of  recovery.  That  it  was 
important  to  the  purposes  of  justice  that  it  should  be  so  ;  for  an  ad- 
ministrator appointed  in  Massachusetts  could  not  maintain  an  action 
upon  this  judgment,  not  being  privy  to  it ;  nor  could  he  maintain  an 
action  upon  the  original  contract,  for  the  defendants  might  plead  in 
bar,  the  judgment  recovered  against  them  in  New  York.  The  debt 
sued  for  is,  in  truth,  due  to  the  plaintiff  in  his  personal  capacity,  and 
he  may  well  declare  that  the  debt  is  due  to  himsel£ 

Tf^  in  the  case  before  us,  the  judgment  is  considered  a  debt  due  ix> 
the  plaintiff  in  Ids  personal  capacity,  it  is  totally  immaterial  whether 
the  defendant  was  or  was  not  administrator  of  John  Wilkins,  in  the 
State  of  MississippL  That  could  not  in  any  manner  affect  the  rights 
of  the  plaintiff  The  plec^  therefore,  tenders  an  immaterial  issue,  and 
is  bad  on  demurrer. 

In  whatever  light,  therefore,  we  consider  this  plea,  whether  as  to 
the  matter  itself  set  up,  or  to  the  manner  in  which  it  is  pleaded,  it  ' 
cannot  be  sustained  as  a  bar  to  the  present  action. 

We  are  accordingly  of  opinion  that  the  judgment  of  the 
*  court  below  must  be  reversed,  and  the  cause  sent  back  [  *  694  ] 
with  directions  to  allow  the  defendant  to  plead  de  novo,  if 
be  shall  elect  so  to  do.  * 

66* 
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TUs  cause  came  on,  &a,  on  coosideratioD  whereof^  it  is  adjudged 
and  ordered  by  this  court  that  the  judgment  of  the  district  court  in 
this  cause  be  and  the  same  is  hereby  reversed  and  annulled;  and  it  is 
further  ordered  that  the  cause  be  remanded  to  the  said  district  court, 
with  directions  to  permit  the  defendant  to  plead  de  novo^  if  be  ckct 
•otodo. 
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ABANDONMENT. 

XkBITRANCB)  4.  7. 

ABATEMENT. 

1.  In  an  action  hy  a  corporation,  if  the  defendant  wonld  deny  tlie  corporate  ezistencOi 
he  mnst  do  so  by  a  plea  in  abatement  Cbnard  y.  The  AdarUic  Insurance  Companp 
of  New  York,  687. 

%,  The  non-joinder  of  a  partner  as  a  defendant  in  an  action  of  oMumpmei  oaa  onl^  b^ 

pleaded  in  abatement    Barrif  ▼•  Foyles,  592. 
8.  The  question  of  citizenship  constitntes  no  part  of  the  issiie  upon  the  mentis  ^  «m^ 

be  nused  by  a  plea  to  the  jurisdiction.    D*  WolfY.  Rabaud,  672. 

FOBFBtTUBBft 

A0CBS8ORY. 

FAINCIPAL,  AOb 

ACKNOWLEDGMENT. 
Dkbd,  8.  4. 

ACTION. 
Bond,  10;  Sals,  4-6;  U.<9nRT. 

ADJUTANT  AND  INSPECTOA-GENERAL. 
Under  tihe  act  of  March  16, 1802,  (2  Stats,  at  Large,  182,)  the  adjutant  and  inspector- 
general,  while  stationed  at  the  seat  of  goremment,  was  not  entitled  to  additional 
allowances  by  way  of  double  rations.    Parker  y.  llie  United  Staten,  590. 

ADMIRALTY. 
).  A  lien  for  duties  on  goods  imported  cannot  be  enforced  by  a  libel  in  rem  in  itie  ad- 
miralty.    The  United  States  ▼.  350  Chests  of  Tea,  802. 

2.  A  suit  in  personam  against  an  owner  of  a  vessel,  for  supplies,  cannot  be  maintained 
in  the  admiralty,  where  the  owner  gare  a  negotiable  promissory  note  for  the  debt, 
which  has  not  been  given  up  or  tendered  at  the  hearing.    Ramsay  v.  Atlegre,  895. 

8.  A  stipulation  fbr  property  subject  to  admiralty  process,  is  a  mere  substitute  for  the 
thing  itself,  and  the  rights  of  the  stipulators  are  subject  to  the  same  powers  as  might 
be  exercised  by  the  court  over  the  property,  if  still  in  its  custody.     The  Palmyra,  1. 

i.  They  cannot  prevent  the  reinstatement  of  a  cause,  though  the  coiirt  may  not  whoUy 
disr^iard  their  interests.    lb. 

Constitutional  Law,  6 ;  Forfbitube. 
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AOENT. 

1.  Where  an  agent  was  andiorized  to  make  adTances  on  conngnments  to  the  extent 
of  two  thirds  the  inyoice  price,  and  draw  on  his  principal  therefor,  it  was  held  that 
the  authority  did  not  extend  to  conngnments  made  hy  himself.  SchimmelpenniA  t. 
Boford^  560. 

2.  Though  one  dealing  wiih  an  agent  is  generaUy  bound  to  know  the  extent  of  his 
powers,  jet,  if  the  principal  has,  hy  his  acts  or  declarations,  authorized  a  third  per- 
son to  believe  that  the  agent  has  power  to  draw,  and  such  third  person  has  taken 
the  agent's  bills,  the  principal  cannot  accept  them  for  the  honor  of  such  third  person 
lb. 

BiLLfl  or  ExoHAN GK,  &c  4 ;  Etidenos,  1.  2. 

*    ALIEN. 
Under  the  law  of  Maryknd,  of  December  19, 1791,^  which  enables  foreigners  to  take, 
hold,  and  transmit  hinds,  a  naturalised  citizen  is  not  included,  but  bmds  acquired  by 
bun,  before  he  became  a  citizen,  are  within  the  act    Sprains  Lessee  r.  Spratl^  610. 

ALTERATION  OF  INSTRDMENTa 
Deed,  2. 

AMENDMENT. 
^Ftus  court  will  not  review  the  decision  of  a  circuit  court  allowing  a  new  count  to  be 
filed,  in  an  action  of  ejectment,  alleging  a  demise  hj  a  lessor  not  named  in  the  old 
-  counts,-  nor  its  refusal  to  allow  costs  on  the  leave  to  amend.  Wright  v.  HoUmgswortk*s 
Lessee,  515. 

Deed,  4;  Pkagtige,  2. 

ANSWER.- 
If  a  bin  charges  notice,  the  defendant  must  answer  without  a  special  interrogatory; 
but  is  not  bound  to  answer  an  interrogatory  as  to  a  ^t  not  stated  in  the  bilL    The 
Mechanic^  Bank  of  Alexandria  v.  Lynn,  683. 

APPEAL. 
The  decision  of  the  orphans'  court  for  the  county  of  Washington,  in  the  District  of 
Columbia,  as  to  the  quantum  of  commissions  to  be  allowed  to  an  executor,  is  con- 
clusive, and  no  appeal  lies.    NichoUs  ▼.  Hodges,  698. 

Parties,  2;  Prize. 

ARBITRATION. 

1.  To  impeach  an  award  made  under  a  conditional  submission,  upon  the  ground  that 
the  award  does  not  cover  all  matters  submitted,  the  party  must  distinctly  show  that 
there  were  other  matters  submitted,  of  which  express  notice  was  given  to  the  arbi- 
trator, and  that  he  omitted  to  determine  them.    Karthaus  y.. Ferrer,  540. 

2.  An  ambiguity  in  an  award,  not  affecting  the  interest  of  the  party  objecting  to  it,  is 
not  available  by  him.    Ih, 

9.  Where  a  submisaon  was  made  by  one  partner  of  a  "late  firm,"  and  it  did  not 
appear  that  any  other  partner  existed,  a  dbrection  in  an  aw^  that  the  firm  should 
pay,  was  held  to  be  equivalent  to  a  direction  that  he  should  pi^.    75. 

4.  It  is  not  necessary  to  the  validity  of  an  award  that  each  party  should  be  ordered  to 
do,  or  not  to  do,  something.    Ih, 

ASSIGNMENT. 
A  question  of  foct  upon  a  bill  filed  to  set  aside  the  sale  and  assignment  of  a  had 
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iran«nt.     ETidenoe  deemed  inefficient,  and  bill  dismiflsed.     Connor  r.  Feathet' 
tttme^  120. 

fiANK&uPT-,  Bond,  18. 14;  Salb,  1;  United  States. 

ATTACHMENT. 
A  Teuriance  between  an  accoant  filed  to  obtain  an  attachment,  and  the  declaratioii 
filed  after  the  defendant  appeared  and  discharged  the  attachment,  is  of  no  impor- 
tance.   Barry  y.  FoyUB^  69S. 

BAIL. 
The  bail  is  fixed  hy  the  death  of  the  principal  after  the  retnm  of  the  c(l  hu  and  before 
the  retnm  of  the  scire  facia»;  and  the  bail  is  not  entitled  to  an  exonereiwr  in  snch 
a  case.    Davidson  y.  TViyi^r,  889. 

BANK. 
Bills  of  Exohangb,  &c  8. 10;  Bond,  3-4;  Corpobation;  Equitt,  1 ;    ' 
Pabtibs,  6 ;  Sitbbtt,  8. 

BANKRUPT. 
.  The  light  to  indemnity  for  an  nnjust  capture,  passes  to  the  underwriter  hy  an  aban^ 
donment,  and  to  the  assignee,  on  the  bankruptcy  of  the  underwriter,  under  the 
bankrupt  act  of  April  4, 1800,  (2  Stats,  at  Large,  19.)     Comegys  y.  Vassey  529. 

BILLS  OP  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  The  case  of  Cooledge  ei  al  v,  Payson,  (2  W.  66,)  reviewed,  and  the  rule  con* 
firmed,  that  a  promise  to  accept,  to  amount  to  an  acceptance,  can  be  by  a  letter 
written  within  a  reasonable  time  before  or  after  the  date  of  the  bill,  describing  it  in 
terms  not  to  be  mistaken,  promismg  to  accept  it,  and  shown  to  the  person  who 
afterwards  takes  the  bill  on  the  credit  of  the  letter.  Schimmelpennich  y.  Bayard^ 
560. 

2.  If  drawees  were  bound  in  good  &ith  to  accept,  they  cannot  asmime  the  position  of 
acceptors  supra  protest,  for  the  honor  of  an  indorser.    lb. 

5.  If  a  drawee  has  been  in  the  habit  of  receiying  consignments  from  the  drawer,  and 
has  an  open  account  with  him,  he  is  not  bound  to  accept  a  bill,  though  in  foot 
drawn  against  a  particular  shipment,  if  the  letter  of  adyice  merely  directed  him  to 

.  charge  the  bill  in  account,  and  the  state  of  the  account  was  such  that  the  drawee 
had  no  funds  of  the  drawer.    lb, 

i.  An  acceptor,  supra  piMest,  fin*  the  honor  of  the  indorser,  may,  on  payment  of  the 
bill,  recoyer  of  the  indorser,  though  he  accepted  at  the  instance  of  the  drawee,  and 
as  his  agent,  provided  the  indorser  is  not  damnified  by  this  indirect  mode  of  pro- 
ceeding on  die  part  of  the  drawee.    Komg  v.  Bayard,  558. 

6.  A  mere  agreement  by  the  holder  with  the  drawer  for  delay,  without  a  considera- 
tion, and  not  communicated  to  the  indorser,  does  not  discharge  the  indorser.  M'Le- 
more  v.  Powellj  858. 

6.  If  an  indorser  who  has  not  been  duly  notified  unconditionaUy  promise  to  pay  the 
note,  with  a  knowledge  of  all  material  fiM^ts,  it  is  not  necessary  to  prove  notice  or 
demand ;  but  saying  he  knew  the  maker  had  not  pud  it,  and  was  not  to  pay  it,  that 
it  belonged  to  himself  alone  to  pay  it,  is  not  sufficient,  unless  the  indorser  knew 
there  had  been  no  demand,  and  that  so  he  was  discharged.  Thornton  v.  Wynn^ 
108. 

7.  An  indorser  resided  in  the  country,  two  or  three  miles  firom  the  town  of  George- 
town, where  the  note  was  payable,  and  was  in  the  habit  of  receiving  his  letters  at 
the  post-office  of  that  pkice;  held,  that  a  notice  put  into  that  post-office  and 
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dineted  to  liim  at  Gwffgolanni,  nv  MffioieBt  The  Bank  tf  Ctf imiMi  t.  £«p> 
tvnee,  707. 

8.  A  bank  winch  reeeiTes  a  bSl  for  coUeetioa  is  tifae  agent  of  the  holder,  not  of 
another  bank  which  merely  transmits  the  bill  for  the  holder,  and  is  liable  to  the 
holder  for  a  want  of  due  diligence.     Tkt  Bank  of  Washington  ▼.  TripleU^  483. 

•.  A  time  bill,  not  presented  for  acceptance,  is  not  payable  till  liie  hst  day  of  gnuse.  /ft. 

1<K  Th&  holder  of  a  bill  sent  to  a  bank  for  colleotion,  is  bomid  by  the  settled  usage  of 
the  banks  of  that  place,  as  to  the  time  of  demanding  payment,  A  time  bill  need 
not  be  presented  for  acceptance ;  and  an  omission  thus  to  present  it,  or  to  appiise 
its  owner  that  ineflectual  inquiries  have  been  made  after  the  drawee,  or  fiulnre  to 
ptotest  for  non-acceptance,  is  not  negligence  in  a  bank  holding  it  for  collection,  pro- 
Tided  the  bank  acted,  in  those  particulars,  according  to  its  setded  usage.    /&. 

11.  It  is  sufficient  evidence  of  a  demand  of  pa3rment  of  a  note  made  payable  at  a 
particular  bank,  that  the  note  was  at  the  bank,  was  its  property,  and  was  unpaid  at 
matority.    FuUertan  v.  The  Bank  of  the  United  Staiest  723. 

12.  If  a  note  is  discounted  in  renewal  of  a  former  QOte,  the  law  does  not  prevent  the 
bank  from  chai*ging  the  former  note  to  the  lait  indoraer,  and  crediting  him  widi  the 
proceeds  of  the  bst  note.    lb. 

13.  There  is  nothing  in  the  constitution  or  laws  of  the  United  States,  to  prevent  tha 
circuit  court  of  the  United  States  for  Ohio  from  adopting  the  act  of  that  State 
cooceniing  actions  against  drawers  and  mdorsers.    Ih, 

14.  Under  the  statute  of  Virginia,  giving  to  debts  due  on  protested  Inlls  of  exchange, 
die  rank  of  judgment  debts,  a  joint  indorser,  who  has  pi^  more  than  his  proportioii 
of  the  debt,  has  a  right  to  satisfiMstion  out  of  the  assets  of  his  eo-indoraer  with  the 
priority  of  a  judgment  creditor.  LidderdaU's  Executors  v.  Robineon's  EtecMUt^ 
382. 

15.  Wherever  the  government  of  the  United  States,  through  its  lawfully  authorised 
agents  becomes  the  holder  of  a  bill  of  exchange,  it  is  bound  to  use  the  same  dili- 
gence, in  order  to  chai^  the  indorser,  as  in  a  transaction  between  private  individ- 
uals.    The  United  States  v.  Barker,  356. 

Admiralty,  2 ;  Agent  ;  Evioewcb,  7 ;  Usurt. 

BOND. 

1.  Under  a  bond  to  remain  a  true  prisoner  until  lawfully  discharged,  a  discharge  under 
a  resolve  of  the  legislature,  passed  in  conformity  with  an  ancient  usage  thus  to  re- 
lieve from  imprisonment,  is  a  lawfUl  discharge,  and  does  not  impair  the  obligation  of 
the  contract    Mason  v.  HdiUf  227. 

2.  A  condition  of  a  cashier's  bond,  ^  well  and  truly  to  execute  the  duties  of  cashier,** 
includes  not  only  honesty,  but  reasonable  skill  and  diligence.  Minor  v.  The  Meckanr 
ic^  Bank  of  Alexandria^  445. 

8.  A  usage  of  the  board  of  directors,  to  permit  the  cashier  to  misapply  the  funds  of 

the  bank,  cannot  exonerate  his  sureties.    Ih. 
4.  like  cashier^s  bond,  in  this  case,  was  held  to  cover  all  defkults  in  duties,  haan  tnne 

to  time  annexed  to  the  office,  by  those  having  the  control  of  the  bank.    75. 
6.  If  a  cashier,  on  leaving  his  office,  foil  to  pay  over  or  account  to  the  bank  for  any 

part  of  the  moneys  of  the  bank  received  by  him,  the  presumption  b  that  he  wilfully 

wasted  or  misapplied  them,  and  the  burden  is  on  him  or  his  sureties  to  show  the 

contrary.    Ih. 
6.  The  postmaster^ueral  has  power  to  take  a  bond  from  a  postmaster  for  the  pay« 

ment  of  moneys  received  by  him  in  his  official  capacity.     The  Postmaster-General 

of  the  United  States  v.  EaHy,  86. 
T«  Indnding  in  an  official  bond  other  things  which  are  separable  trom  the  subjeets  for 

which  it  may  htwfiilly  be  taken,  does  not  necessarily  vitiate  it.    75. 
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8.  lMbt9  oiike  officer!  of  tihe  Unitod  Stete*  does  aofc  of  itielf  diaehai^  swetiM  On  An 
ofliciaL  boad.    Dax  r.  The  Po$tnmUr-Oeneral  of  At  VniUd  StaUs^  696. 

9.  No  preflompdon  of  payment  of  aadi  a  bond  anaes  finom  the  lapse  of  a  little  more 
than  five  yean.    Ih. 

10.  Uader  a  marshal's  bond,  the  caase  of  action  does  not  aocroe  to  a  party  pluntiff, 
whose  judgment  the  marshal  £ub  to  satisfy,  until  the  final  judgment  has  been  ren- 
dered, though  he  may  have  before  that  time  wroDg&lly  ueed  money  in  his  handd 
bound  for  the  judgment.    Montgomery  t.  UtrnandeZj  81. 

11.  The  question,  whether  a  noUe  prosequi  may  be  entered  against  one  or  more  de- 
fendants, in  an  action  on  a  joint  and  several  bond,  is  a  matter  of  practice,  to  be 
decided  upon  considerations  ojf  policy  and  convenience.  Minor  v.  Tlte  Mechanics* 
Bank  of  Alexandria^  445. 

12.  The  defendants  having  severed  in  their  pleadings,  and  no  right  to  contribution 
being  affected,  a  nolle  prosequi  entered  after  judgment  against  the  sureties  as  to  the 
principal  obligor,  was  held  regular.    /&. 

IS.  Relief  in  equity  against  a  judgment  at  law,  upon  certain  bonds  given  for  the  inr 
demnity  of  the  obligee,  as  indorser  of  notes  drawn  by  the  obligor,  the  obligee  having 
been  indemnified.    Scm  v.  Shreeve,  890. 

14.  The  assignee  of  such  bonds  takes  them  subject  to  all  equities  existing  between  the 
original  parties.    lb. 

15.  A  notice  of  a  motion  ihr  an  execution  ander  a  finihcoming  bond,  by  the  law  of 
Virginia,  is  not  inoperative  because  it  describes  the  writ  of  ^.  /a.,  as  issued  against 
the  judgmeni^ebtor  who  gave  the  bond,  when  in  fiict  it  was  against  him  and  another. 
Alexander  v.  Broton,  768. 

COBPOBATION,   1.  2;     COUBTS    OF    THB  UnITBD   StATES,  4.  9^      EviPEKCB,    U  ; 

Plbadinq,  1;  Fostmastrb;  Ruspondbntia;  Subbtt. 
BY-LAW. 

COBPOBATIOK,  2. 

CAPTURE. 
Bamxbupt;  Pbizb. 

CASHIER. 
BoKD,  2-4 ;  CoBFOBATiON,  1,  2;  Subbtt,  8. 4. 

CHARGE. 
Dbyise,  8Ee.  9-11. 

COMMERCE. 
Constitutional  Law,  4. 

CONSTITUTIONAL  LAW. 

1.  An  insolvent  law  of  a  State  does  not  impair  tbe  obligation  of  future  eontracts  be- 
tween its  citizens.     Ogden  v.  Saunders^  132. 

2.  But  it  cannot  affect  the  rights  of  creditors  who  are  citizens  of  other  States.    Ih 

5.  The  decision  in  Ogden  v,  Saunders  q»plies,  where  the  action  is  brought  in  the  court 
of  some  other  State  than  the  one  where  the  dischaige  has  been  obtained.  Shaw  v. 
BMins^  226,  n. 

i.  A  state  law  requiring  an  importer  to  take  a  license  and  pay  fifty  dollars,  before  he 
should  be  permitted  to  sell  a  package  of  imported  goods,  is  in  conflict  with  that 
provision  qi  the  constitution  of  the  United  States  which  prohibits  a  State  from  laying 
any  impwt,  &c.,  and  also  with  the  clause  which  dedares  that  congress  shall  have 
power  to  regulate  commerce,  8ec.    Brown  v.  Maryland^  262. 
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9.  A  court  erected  by  the  territorial  l^;i8latiire  of  Florida  to  try  and  detenmne  omm 
of  salvage,  is  in  conformity  with  the  constitation  and  laws  of  the  United  States.  The 
American  Insurance  Company  ▼.  856  Bales  of  Cotton,  685. 

6.  A  case  in  admiralty  is  not  ^  a  case  arising  under  the  constitotion  and  laws  of  the 
United  States,"  within  the  meaning  of  the  8tfa  section  of  the  act  of  March  S,  lS23y 
(3  Stats,  at  Large,  752,)  to  amend  the  act  oiganiadng  the  Territory  of  Florida.    Ik, 

7.  Whether  the  power  of  congress  to  govern  the  territories  is  derived  from  the  nght 
of  the  United  States  to  acquire  territory,  or  from  that  clause  in  the  conatitixlioo 
which  empowers  congress  ^  to  make  all  needful  rules  and  regulations  oonoeming 
the  territory  and  other  property  of  the  United  States,"  the  possession  of  the  power 
is  unquestioned.    lb, 

6.  A  territorial  court  held  by  judges  whose  appointments  are  for  four  years,  cannot  be 
the  depositary  of  any  part  of  the  judicial  power  conferred  by  the  constitution  on  the 
general  government.    lb. 

Bills  of  Exohakgb,  &c  IS ;  Bond,  1 ;  Mklxtl/i  ;  Nonsuit. 

CONTRACT. 
Where  A  agreed  to  ship  sugars  to  B,  for  aooonnt  of  C,by  such  vessel  as  C  miglii 
designate — held,  that  C  might  empower  B  to  designate  the  vesseL    I^Wolfr. 
Rabaud,  672. 
Constitutional  Law,  1-3;  Evibsngb,  6;  Frauds,  Statute  or;  Salb,  8-6. 

CORPORATION. 

1.  The  acceptance  of  a  cashier's  bond  by  the  board  of  directors  of  the  bank,  may  be 
'    proved,  without  the  production  of  a  written  record,  by  the  facts  that  the  person 

acted  as  cashier,  and  was  recognized  as  such  by  the  directors,  and  that  the  bond  was 
required  to  be  given  as  a  condition  precedent  to  his  so  acting,  and  was  actually 
among  the  corporate  documents.     The  Bank  of  the  Uniled  States  v.  Dandridge,  29. 

2.  If  a  proviaon  in  a  charter  or  by-law  be  directory  merely,  a  deviation  from  it  cannot 
be  ti^en  advantage  of  by  third  persona.    lb, 

S.  The  subscription  of  the  whole  amount  of  the  capital  stock  of  a  bank  is  not  a  conditioii 
precedent  to  its  corporate  existence,  unless  made  so  by  the  terms  of  its  charter. 
Minor  v.  The  Mechanictf  Bank  of  Alexandria,  445. 

Abatement,  1 ;  Coubts  of  the  United.  StateSi  11. 

cosTa 

1.  No  judgment  or  decree  can  be  rendered  directly  agunst  tiie  United  States  for 
costs  and  expenses.     Hie  Antelope,  847. 

2.  The  fees  and  compensation  to  the  marshal,  fat  keeping,  Sec,  captured  Africans,  where 
his  fees  or  compensation  are  chargeable  to  the  United  States,  are  to  be  paid  out  of 
the  treasury,  upon  a  certificate  of  the  amount,  to  be  made  by  the  courtt  or  one  of 
the  judges.    lb.  ^ 

AHBHiMiBBrr. 

COURT-MARTIAL. 
Militia,  3. 4. 

COURTS  OF  THE  UNITED  STATES. 
1.  If  both  parties  assert  title  under  an  act  of  congress,  this  court  has  jurisdiction,  under 

the  25th  section  of  the  Judiciary  Act    (1  Stats,  at  Large,  85.)    Ross  y.  Borland, 

752. 
S.  Under  the  25th  section  of  the  Judiciary  Act,  though  a  treaty  or  act  of  congress 

need  not  be  specially  pleaded,  the  record  must  show  a  complete  title  under  the 
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treaty  or  act  relied  on,  and  that  the  oout  below  decided  against  its  Yaliditj.   Eidae 
V.  Starke,  476. 

5.  Under  the  25th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  85,)  it  is  not  every 
misconstruction  of  an  act  of  congress  which  can  be  re&camined ;  the  decision  must 
hare  been  against  some  right,  &c.,  so  claimed  under  such  an  act  Montgomery  v. 
HemandeZj  81. 

4.  This  court  cannot  reexamine  the  decision  of  a  state  court  allowing  an  action  on  a 
marshal's  bond  in  the  name  of  the  person  injured.    lb. 

6.  It  must  appear  by  the  record  that  one  of  the  specific  questions  described  in  the  25th 
section  of  the  Judiciary  Act  necessarily  arose,  and  was  determined  adversely  to  the 
right,  &C.,  claimed  under  the  constitution,  or  some  law  or  treaty  of  the  United 
States;  otherwise,  this  court  has  not  jurisdiction.     WUUanu  v.  Norris,  72. 

6 .  The  written  opinion  of  a  state  court,  filed  among  the  papers,  is  not  a  part  of  the 
record,  and  cannot  be  examined  under  the  25th  section  of  the  Judiciary  Act,  (1 
Stats,  at  Large,  85,)  to  ascertain  the  questions  decided.    lb, 

7.  An  order  made  by  a  court  of  a  State,  after  the  removal  of  the  record  by  a  writ  of 
error,  not  by  way  of  amendment,  but  introducing  new  matter,  cannot  be  deemed  a 
part  of  the  record.    lb. 

8.  This  court  cannot  take  jurisdiction  upon  a  certificate  of  a  question  on  which  the 
opinions  of  the  judges  of  the  circuit  court  are  opposed,  upon  some  proceeding  subse- 
quent to  the  decision  of  the  cause  in  that  court    Devereata  v.  Matr,  IS  I. 

9.  Under  the  act  of  March  8, 1815,  (8  Stats,  at  Large,  245,  sec,  4,)  the  circuit  courts 
of  the  United  States  have  jurisdiction  of  suits  by  the  postmaster-general,  upon  official 
bonds  of  postmasters.     The  Postmaster-General  of  the  United  StaUs  v.  Early,  86. 

IQ.  Kit  be  the  established  practice  of  the  courts  of  a  State,  in  an  action  of  ejectment, 
to  look  behind  the  patent  and  examine  into  the  validity  of  the  progressive  stages  of 
t^e  title,  this  court,  on  a  writ  of  error  under  the  25th  section  of  the  Judiciary  Act, 
cannot  examine  the  correctness  of  that  practice.    Ross  v.  Barland,  752. 

11.  The  circuit  court  has  not  jurisdiction  of  a  case  in  which  a  corporation  is  defendant, 
if  the  record  contains  no  averment  concerning  the  citizenship  of  the  corporators. 
Breitha^t  v.  The  Bank  of  the  State  of  Georgia^  551. 

Abatexbnt,  3 ;  Amendment  ;  Bills  of  Exchange,  &c.  IS ;  Constitutional 
Law,  5-8;  Deposition;  Deyibe,  &c  1;  Equity,  4.5;  Injunction,  1.  2;  Man- 
damus ;  Nonsuit  ;  Pbactice  ;  Wbit  of  Erbob. 

CURTESY. 
In  Kentucky,  seisin  in  deed  is  not  essential  to  a  tenancy  by  the  curtesy,  if  the  lands 
were  vacant — seisin  in  law  is  sufficient    Dams  t.  Mason,  679. 

CUSTOM  AND  USAGE. 
Buxs  OF  Excbangb,  &c.  10;  Bond,  1. 8;  Fbactiob,  4;  Public  Lands,  12. 

DAMAGES. 
Sbizubb. 

DEBT. 

EXEOUTOBS,  &0. 

DECREE. 
Judgment,  &o. 

DEED. 
1.  By  the  ttatntes  of  Ohio,  an  unrecorded  deed  is  void  as  against  one  to  whom  Che 
voi^  VII.  66 
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gnmtor  was  decreed  by  a  coart  of  chaMery  to  make  » tide^  aoch  decBM  opmdm^ 

as  a  conveyance.     Sleelt^s  Lessee  t.  Spencer,  694. 

9:  The  question  whether  an  alteration  was  made  in  a  deed  is  fi>r  a  jarj;  whcdug  wm 
alteration,  if  made,  was  material,  is  for  the  conrt    lb. 

8.  The  privy  examination  and  acknowledgment  of  the  deed  of  tk/eme  covert  eannoi  be 
proved  by  parol    EUhU  v.  PiersoTs  Lessee,  601. 

4.  When  the  clerk  has  made  a  record  of  his  eertifieate  of  such  ezaminatkm  aad  m^ 
knowledgment,  he  n/uncttu  officio,  aad  cannot  afterwards  amend  tbe  certificate.  /& 

i.  If  a  real  conveyance  of  land  has  been  auule  to  a  citizen  of  another  State,  who 
brings  his  action  therefiv,  it  is  of  no  importance  that  the  grantor  was  indoced  to 
convey  because  he  thonght  his  title  woald  be  held  good  in  a  coort  of  the  United 
States,  and  bad  in  a  coort  of  the  State,  nor  that  the  conveyance,  thoogh  in  fima  ab- 
solute, was  really  but  a  mortgage.    M'Donaid  v.  SmedU^n  788. 

£qU1TT,^  S  ;  HUBBAKD  AV]>  WlVB. 

DEPOSITION. 

1.  Under  the  80th  section  of  the  Judiciary  Act,  a  deposition  is  not  admissible  if  the 
certificate  does  not  clearly  show  the  deposition  was  reduced  to  writing  in  the  pres- 
ence of  the  magistrate.    Bell  v.  Morrison,  612. 

2.  Cross-examining  a  witness  is  a  waiver  of  irregularity  in  tbe  time  of  taking  the  dep- 
osition.    The  Mechanic^  Bank  of  Alexandria  v.  Seton,  585. 

DEVISE  AND  LEGACY.      . 

1.  This  court  adopts  the  decisions  of  the  highest  court  of  a  State  settling  a  rule  of  con- 
struction of  devises  of  lands.    Jackson  v.  Chew,  94. 

2.  A  possession  of  land  taken  and  held  under  an  execution,  not  against  the  lawful 
owner,  does  not  prevent  him  from  devising  the  land  under  the  law  of  New  York. 
Waring  v.  Jackson,  703. 

8  A  testator  having  empowered  Ids  executors,  his  wife  to  have  a  voice  as  executrix, 
to  decide  finally  what  was  his  intention,  in  case  of  dispute  —  held,  that  if  this  power 
was  valid,  it  did  not  enable  the  executors  to  decide  contrary  to  the  plain  intent  of 
the  testator,  to  be  judged  of  by  a  court  of  justice,  nor  to  decide  a  question  in  which 
they  or  either  of  them  was  interested.    Pray  v.  Belt,  760. 

8.  Construction  of  a  will;  legacy  vested  and  payable  from  a  specific  Amd.    lb. 

6.  Under  a  devise  to  two  sons  in  fee,  with  a  clause  that  if  either  die  without  issue,  the 
survivor  should  take  his  part,  and  if  both  die  without  issue,  then  over.  Held,  that, 
under  the  law  of  New  York,  nothing  passed  by  this  last  limitation  over.  Warinff  v. 
Jackson,  702. 

6.  In  New  York,  a  devise  over  1x>  a  survivor  on  fhilnre  of  issue  is  deemed  to  be  on  a 
definite  and  not  an  indefinite  failure  of  issue,  and  so  is  good  by  way  of  executory 
devise,  and  does  not  create  an  estate  tail  by  implication,  but  a  fee-simple,  defeanUe 
by  death  without  issue  in  the  lifetime  of  the  survivor.    Jackson  r.  Chew,  94. 

7.  An  absolute  bequest  of  certain  slaves  to  P.  H.  is  qualified  by  a  subsequent  limitation 
over,  that  if  either  of  the  testator^s  grandchildren,  P.  H.  or  J.  D.  A.,  should  die 
without  a  lawful  heir  of  their  bodies,  that  the  other  should  heir  its  estate,  which  con- 
verted the  previous  estate  into  an  estate  tail ;  and  there*  being  no  words  in  the  will 
which  restrained  the  dying  without  issue  to  the  time  of  the  death  of  the  legatee,  the 
limitation  over  was  held  to  be  on  a  contingency  too  remote.  Williamson  v.  Bamd^ 
862. 

8.  The  rule  o£  partus  sequkw  ventrem  is  universally  followed,  unless  there  be  something 
in  the  terms  of  the  instrument  which  disposes  of  the  mother,  separating  the  issoe 
from  her.    75. 

8.  A  devise  of  a  tract  of  land  to  A.,  **  he  paying  all  my  debts,"  charges  the  debts  on 
tbe  land,  and  gives  tiie  (rther  devisees  and  tegatees  a  right  to'inaintain  a  bill  to  Imw 
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1h*  debts  mid  tfaereoui;.  Tbacaraditon  need  sol  be  Biade  parties.  Potter -9,  Oardnery 
•11.        ^ 

10.  A  purchaser  fitnn  the  devisee  may  be  charged  fi>r  the  purchase-money  remaioiag 
in  his  hands,  and  for  whal  he  has  aided  the  deyisee  in  misappljing.    Ih, 

11.  Though  a  will  charging  debts  on  the  testator's  **  estate  "  may  subject  his  lands  to 
^eir  payment,  yet,  if  the  context  shows  the  testator  referred  only  to  his  personalty 
by  the  word  estate^  the  layida  are  not  charged.    Archer  t.  DeneaUf  711. 

Parties,  4;  Will. 

DISCOVERY. 
1.  A  bin  in  equity  for  discovery  and  to  chaige  the  defendant*  with  the  payment  of  cer- 
tain bilk  issued  by  a  Voluntary  banking  association  of  which  they  were  members^ 
aoch  associations  being  profaibitod  under  penalties  by  the  law  of  the  State  where  the 
business  was  carried  on,  cannot  be  maintained.  The  United  States  v.  The  Saline 
Bank  of  Virginia^  477. 
3.  Aiker  discovery  had,  a  suit  fer  disoorery  merely  cannot  be  revived.  Honbury  v. 
Baker^  546. 

E<)UITT,  2. 

DOWER. 
Ingumbrakcb,  2. 

DUTIES. 
Admiiialtt,  1;  Rsvenub  Laws. 

EJECTMENT. 
Aioehduknt;   Cou&ts  of  thb  United  States,  10;  PLBADiNa^  S;  Wbit  of 

Erbob,  1. 

EQUITY- 

1.  A  court  of  equity  has  jurisdiction  to  compel  a  bank  to  open  its  transfer  books  and 
permit  a  transfer  of  its  stock.     The  Meehanic^  Bank  of  Alexandria  v.  Setony  585. 

2.  Where  a  female  slave  was  conveyed  for  the  life  of  the  grantee,  reserving  to  the 
grantor  the  reversion  and  right  to  her  increase,  with  a  clause  of  forfeiture  upon  any 
•ale  by  the  grantee,  though  the  reversioner  cannot  have  the  aid  of  a  court  of  equity 
to  enforce  the  forfeiture,  he  may,  to  obtain  discovery  and  an  injunction  to  restrain 
alienation  until  the  title  can  be  tried  at  law.     Horsburg  v.  Baker,  546. 

3.  Where  the  equity  of  a  bill  rests  upon  the  loss  of  a  deed,  an  affidavit  of  its  loss  should 
be  annexed  to  the  bill ;  but  the  want  of  it  is  only  cause  of  demurrer,  and  is  waived 
by  answering.    Findlay  v.  Hinde,  55Z. 

4.  The  practice  of  the  circuit  courts  in  equity  has  been  prescribed  by  this  court,  and 
should  be  followed  to  the  exclusion  of  the  practice  of  the  state  courts.  M* Donald 
V.  SmalUy^  732. 

ilu  If  the  circuit  court  has  dismissed  the  bill  for  want  of  jurisdiction,  and  the  decree  is 

reversed,  this  court  will  not  hear  the  merits,  but  remand  the  cause.    lb. 
Asswbk;  Romd,  18. 14;  Discoybrt;  Mistake  of  Law;  Mortgage;  Pabtibs, 
1-d:  Public  Lands,  11 ;  Specific  Performance. 

EVIDENCE. 
1.  Dedarattons  of  a  master  concerning  the  voyage,  made  while  endeavoring  to  hive  a 
mate,  and  as  inducements  to  him  to  engage,  are  evidence  against  his  employer.    The  • 
United  States  v.  Gooding,  281. 
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t.  A  general  agent  of  a  mann&ctdring  establislunent  gave  a  certificate  that  a  certain 
amount  was  due  on  settlement,  from  the  firm  whose  agent  he  was ;  held  to  be  adnns- 
sible  evidence  against  his  principals,  when  connected  with  circumstances  wbieli 
tended  to  prove  that  the  debt  was  contracted  for  materials  nsed  b^  him  in  the  man- 
ofiicture.    Barry  v.  Foyles^  592. 

8.  A  judgment  recovered  on  an  account  against  the  principal,  ia  evidence  of  tibe 
amount  due  from  him,  in  an  action  against  a  guarantor  of  the  account  Drummond 
V.  Prestman,  828. 

4.  If  the  execution  of  an  original  paper  be  admitted,  and  it  is  in  the  defendant's  pos- 
session, a  copy,  in  the  defendant's  handwriting,  may  be  used  in  evidence  witliont 
notice  to  produce  the  original.     Carroll  v.  Peake^  428. 

5.  The  affidavit  of  a  party  is  competent  evidence  of  the  loss  of  a  paper;  it  is  not  con- 
clusive, but  it  is  to  be  weighed  by  the  court  in  connectbn  with  the  circumstanees;. 
Tayloe  v.  Biggs,  718. 

6.  When  the  contents  of  a  written  contract  are  to  be  proved  by  parol,  vague,  or  nncex^ 
.  tain  recollections  are  not  sufficient ;  the  substance  of  the  agreement  must  be  8ati»- 

factorily  proved.    Ih, 

7.  Parol  evidence  is  admisable  to  prove  that  all  the  parties  to  a  negotiable  note  agreed 
that  payment  should  be  demanded  of  the  maker  at  a  particular  bank,  the  note  beinj^ 
silent  as  to  the  place  of  payment  or  demand.  Pearson  v.  The  Bank  of  the  Metrop- 
olis, 472. 

8.  Though  declarations  of  aged  and  deceased  members  of  a  family,  concerning  its 
pedigree,  are  not  admissible  if  made  post  Utem  inotem,  yet  this  rule  applies  onlj 
when  the  lis  mota  concerns  the  pedigree,  not  some  other  question  involved  in  the 
title.    EUioU  v.  PiersoFs  Lessee,  601. 

9.  A  letter  having  been  written  to  the  defendant  by  a  third  person,  requesting  the 
defendant  to  ship  sugars  to  the  plaintiff,  and  the  defendant  having  added  to  the. 
letter  the  word  ^agreed,"  and  signed  his  name  —  held,  that  parol  evidence  was  a<i- 
missible  to  prove  that  the  plaintiflT  agreed  to  advance  moneys  to  the  third  person  on 
the  fiuth  of  the  shipment;  that  this  agreement  and  the  letter  and  the  assent  of  the 
defendant  were  parts  of  one  transaction ;  and  the  written  paper  was  made  for  the 
purpose  of  being  delivered  to  the  plaintiff,  and  was  so  delivered;  and  this  b^ng' 
proved,  it  was  further  held  that  the  contract  of  the  defendant  was  not  within  the 
statute  of  frauds  of  New  York.    D'  Wolf  v.  Babaud,  672. 

10.  A  witness  may  be  asked  whether  he  was  agent  for  the  plaintiff  before  any  evidence 
of  the  manner  of  creating  his  agency.  Oonard  t.  The  Ailantic  Insurance  Co.  of 
New  York,  687. 

11.  Proof  of  the  signature  of  one  of  the  parties,  to  a  joint  and  several  bond,  is  sufficient 
to  make  title  as  against  him.    Ih, 

Bills  or  Exchange,  &c.  11 ;  Bond,  9;  Corporation,  1 ;  Deeb,  S;  ExcxpriONa, 
2 ;  Frauds,  Statute  of,  1 ;  Slaves,  &c.  1 ;  Will,  2. 

EXCEPTIONS. 

1.  The  court  is  not  bound  to  modify  the  instructions  prayed  for  by  counsel;  if  not 
correct  in  point  of  law  as  prayed,  they  may  rightfully  be  rejected.  Buck  v.  The 
Chesapeake  Insurance  Company,  60S, 

2.  A  court  is  not  bound  to  do  more  than  to  respond  to  a  motion  to  reject  evidence  in 
the  terms  in  which  it  is  made.  If  the  motion  be  to  reject  all,  and  some  is  competent, 
it  is  not  error  to  deny  the  motion.    Elliott  v.  PeirsoVs  Lessee,  601. 

S.  If  a  bill  of  exceptions  does  not  contain  some  paper  offered  in  evidence  and  certified 
by  the  clerk  below  to  have  been  accidentally  lost,  such  lost  paper  will  be  presumed' 

•  to  contun  what  was  necessary  to  support  the  judgment,  if  such  a  presumption  is 
possible.     Carrdl  v.  Peake^  428. 
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EXECUTION. 
Bond,  15 ;  Judgment,  &c.  3* 

EXECUTORS  AND  ADMINISTRATOEa 

1.  To  an  action  of  debt  on  a  judgment  recovered  hj  the  plaintiff  as  adoHoislnElor,  ne 
unques  administrator,  or  an/  thing  equivalent  to  it,  is  not  a  good  plea  in  Imt.  Biddle 
▼.  WUkins,  770. 

2.  In  such  an  action,  the  plaintiff  ma/  declare  personall/  and  not  in  his  represenfcaliTe 
character,  and  is  not  bound  to  make  profert  of  his  letters  of  administration.    Ib^ 

Appeal,  Limitatiok0,  &c.  2. 

FLORIDA. 
Constitutional  Law,  5-8 ;  Public  Landb,  1. 

FORFEITURE. 

1.  A  claim  having  been  admitted,  the  prosecutor  must  file  an  exceptive  allegation,  if  the 
proceeding  be  in  the  admiralty,  or  a  plea  in  abatement,  if  it  be  by  an  information  at 
law,  in  order  to  put  in  issue  the  claimantB*  right  to  appear.  The  United  States  v. 
423  Casht  of  Wine,  691. 

2.  The  court  may,  in  its  discretion,  refuse  to  restore  property  to  a  claimant,  if  the 
evidence  fX  the  hearing  shows  he  ought  not  to  receive  it,  though  no  forfeiture  b^ 
decreed,    lb. 

Equity,  2;  iNFOBifATiON;  Practice,  2;  Revenue  Laws. 

FORTHCOMING  BOND. 
Bond,  15. 

FRAUD. 
Injunction,  8 ;  Sale,  2. 

FRAUDS,  STATUTE  OF. 

1.  An  item  inserted  in  an  account  stated  and  settled,  in  the  handwriting  of  the  vendor, 
and  ngned  by  the  vendee,  in  the  words  and  figures  following:  <*  By  my  purchase  of 
your  half  E.  B.  wharf  and  premises,  this  day  agreed  on  between  us,  $7,578.68,"  is 
a  sufiicient  memorandum  within  the  statute  of  frauds,  and  parol  evidence  is  admis- 
nble  to  fill  up  the  initials.    Barry  v.  Coombe,  748. 

2.  If  the  vendee  under  such  a  contract,  gives  notice  he  will  not  be  bound  by  it,  if  the 
vendor  does  not  pay  the  balance  due  on  the  accoont,  and  the  vendor  does  not  adopt 
the  alternative  tendered  to  him,  the  contract  is  not  at  an  end.    75. 

Evidence,  9. 

FREIGHT. 
Insubancc,  $• 

GRANT. 
Public  Lands,  1-8. 

GUARANTT. 
Stidence,  8. 

HUSBAND  AND  WIFE. 
Though  a/siiM  covert,  abandoned  by  her  husband,  may  contract  debts  as  a  feme  sols, 
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iIm  euBot,  under  the  law  of  MuTiand,  oonrej  her  hiidi  by  ber  lepante  deed, 
r     Mea  T.  iiAmfMr,  478. 

DKU>y  t.4. 

INCUMBRANCE. 

1.  A  eontract  to  lell  to  a  third  penon  three  yean  preyioiu,  which  has  maniieedy  been 
abandoned  by  him,  ao  that  he  oonld  not  compel  a  ipecific  peHonnaacey  ia  not  a  Talid 
objection  to  a  title.    OreenUa/r,  Queen^  499. 

2.  Nor  it  a  claim  for  dower,  if  the  parchaier  knew  or  had  the  means  of  knowing  its 
existence,  and  was  aware  he  was  purchasing  of  a  trustee.    /(. 

INDICTMENT. 
Slatbs,  &0.  4-9 ;  Tbiai.. 

INFORMATION. 

1.  In  general,  a  libel  in  rem  for  a  forfeiture,  which  alleges  the  offence  in  the  words  of 
the  statute,  is  sufficient     The  Palmyra^  1. 

2.  In  a  libel  in  rem,  under  the  acts  of  March  8, 1819,  and  May  15,  1820  (9  Stats,  at 
Large,  510,  600,)  for  piratical  aggressions,  it  is  not  necessary  to  allege  or  prore  a 
conTiction  of  the  person  for  the  criminal  offence.     The  Palmyra^  1. 

FOBFEITUBB. 

INJUNCTION. 

1.  An  injunction  out  of  the  circuit  court,  to  stay  proceedings  on  a  judgment  at  law,  in 
that  court,  may  issue,  notwithstanding  the  pendency  of  a  writ  of  error  on  the  judg- 
ment in  this  court    Parker  y.  TKe  Judges  of  the  Circwl  Court  ofMari^and,  858. 

2.  An  injunction  issued  by  order  of  the  district  judge,  expires  at  the  next  term  of  the 
court,  unless  continued  by  the  court ;  but  the  denial  of  several  successive  modems  to 
dissolve  the  injunction,  may,  under  circumstances,  be  considered  as  equivalent  to  an 
order  for  renewing  it    lb, 

8.  A  judgment  creditor  agreed  with  his  debtor  to  resort  for  payment  to  a  fund  created 
by  a  4^^  of  trust,  which,  without  the  knowledge  of  the  creditor,  contained  a  limita- 
tion of  time  for  parties  to  come  in,  and  the  time  had  expured ;  held,  that  the  debtor 
could  not  enjoin  the  judgment  without  first  enabling  the  creditor  to  come  in  under 
the  deed.  The  Mechanic^  Bank  of  Alexandria  v.  Lynn,  ^^Z. 
Bond,  18. 14 ;  Equxtt,  2. 

INSOLVENT. 

CONBTITUTIONAL  LaW,  1-8 ;   UnITKD  StATBS. 

INSFECTOBrGENERAL. 

AlXJUTAMT,  &C 

INSURANCE. 

3.  A  policy  **  at  and  from  A.  to  T.  and  two  other  ports  in  the  West  Indies,  and  bade 
to  her  port  of  daschaige,  in  the  United  States,  upon  all  lawful  goods,"  8dc.,  being 
construed  with  reference  to  the  known  courw  of  the  trade,  covers  the  return  caiga. 
The  CUumbian  Ineurance  Company  ▼.  CaUett,  284. 

2.  Delay  to  accomplish  the  objects  of  the  voyage  by  selling  the  caigo  reasonably,  and 
according  to  the  known  course  of  the  trade,  is  not  a  deviation.    lb. 

8.  If  a  sale  of  a  perishable  caigo  becomes  necessary,  in  consequence  of  a  peril  of  tiie 
sea,  before  arrival  at  the  port  of  destination,  it  is  a  case  of  constructive  to«sl  loss.  lb. 

4.'  Though  a  policy  requires  sixty  days'  notice  of  an  abandonment,  the  same  letter  < 
taining  the  notice  may  operate  as  an  abandonment  at  the  end  of  sixty  daya    /k 
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0*  Wliere  a  ipeoific  Bom  was  intiired  on  cai^  for  a  nmad  ^ojage,  the  whole  sum  wm 
at  risk,  though  part  of  the  outward  cargo  had  been  landed,  thi^  amount  of  proper^ 
being  on  boiud.    I%e  Columbian  Inturanct  Company  t.  CaUett,  284. 

6.  Pro  rata  frei^^t  is  not  a  chaige  on  salvage  money  abandoned  to  the  underwxiter. 
Ih. 

7.  It  is  not  necessary  to  aver  an  abandonment  in  the  declaration.    Ih. 

8.  Insurance  effected  by  an  owner  after  a  loss,  in  good  fiutfa,  is  not  vitiated  by  the  fact 
that  the  master  concealed  the  loss  ttota  the  owner,  with  intent  to  have  him  procure 
insurance.     Hie  Oeneral  Interest  Inturanee  Company  t.  RuggUt^  254. 

9.  If  the  insurer  make  no  inquiry  as  to  the  neutrality  of  the  interest,  an  insuraqoe 
^  for  whom  it  concerns  "  covers  belligerent  property.  Budc  r.  The  Chesapeake  In" 
suranee  Company^  608. 

10.  Insurers  are  presumed  to  know  the  state  and  incidents  of  the  trade  in  which  prop* 
erfy  covered  by  them  is  represented  to  be  embarked,  and  this  may  include  a  prac- 
tice for  neutrab  to  cover  belligerent  property.    Ih, 

1 1.  But  if  an  express  representation  is  made  that  the  property  is  neutral,  a  policy  **  for 
whom  it  concerns  "  does  not  cover  property  of  a  belligerent  Buck  v.  The  Ckesth 
peake  Insurance  Company,  508. 

12.  A  master,  being  the  legal  owner  of  the  whole  cargo  and  the  equitable  owner  of 
part  of  it,  has  an  insurable  interest  in  the  whole.    Ih, 

18.  Certain  statements  held  not  to  amount  to  a  representation  of  neutrality  of  prop- 
erty.   Ih, 

14.  Seaworthiness  for  lying  in  port  may  be  quite  a  different  thing  from  seaworthiness 
for  a  voyage.    M'Lanahan  v.  The  Universal  Insurance  Company,  518. 

15.  Seaworthiness  and  deviation  are  mixed  questions  of  foct  and  law,  and  the  aid  of  a 
jury  is  generally  necessary  to  their  decision.    lb, 

16.  If  a  party  who  has  ordered  insurance  has  information  of  a  loss,  he  is  bound  to  use 
due  and  reasonable  diligence  to  make  it  known  to  his  agent,  and  to  countermand  his 
order.    Ih, 

1 7.  What  is  such  diligence  depends  on  the  circumstances  of  each  case,  and  is  princi- 
pally matter  of  foct  for  a  jury.    lb. 

18.  The  question  of  materiality  of  the  time  of  sailing,  to  the  risk,  is  a  question  of  foct 
for  the  jury.    lb. 

19.  So  are  the  questions,  whether  an  omission  to  state  the  time  was  firaudulent,  and 
whether  it  misled  the  underwriter.    Ih. 

Bahxrupt. 

INTERNATIONAL  LAW. 
Sbizuee. 

JOINT  DEFENDANTa 
Bomb,  11. 12. 

JUDGMENT  AND  DECREE. 

1.  A  prior  judgment  lien,  during  the  time  fixed  by  law  for  its  existence,  is  not  displaced  * 
by  delay  and  a  levy  under  a  subsequent  judgment  lien.    Rankm  v.  SeoU,  104. 

2.  In  Viiginia,  a  confession  of  judgment  is  a  release  of  errors.  MandeoUU  v.  Hdy^ 
499. 

8.  A  discharge,  by  the  secretary  of  the  treasury,  of  the  principal  debtor  taken  on  a 
CO.  so.  pursuant  to  the  act  of  June  8, 1798,  (1  Stats,  at  Large,  561,)  does  not  release 
his  sureties  from  the  judgment,  nor  operate  as  a  satisfoction  thereof.  The  Untied 
States  V.  Stan^mry^  704. 

Bills  of  Exohanob,  &c.  14;  Bond,  10. 18. 14;  Deicd,  1 ;  Evidence,  8;  Exson* 
TOEa,  &c ;  iNJUircTiOM,  1. 8 ;  Publxo  Landb,  7 ;  Ybrdict  ;  Writ  of  £rroB|  % 
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JUBISDICnON. 
Tbe  Jmifldiction  of  a  cotmtj  oonxt  may  be  inquirad  into  bj  a  arcoit  oofuit  of  tin 
United  States  when  tlie  proceedingt  of  the  former  are  relied  on  in  the  latter;  and 
ifnojorisdiction  existed  the  proceedingp  are  Toid.   £0«ptf  t.  PtMrseTs  Xcsses^  601. 

JURY. 
Deed,  2;  Ivbubavgb,  1&-19;  Law  axd  Fact;  Novavir, 

KENTUCKY. 
Cubtkbt;  Publio  LA]n>8, 11;  Will,  8. 

LAPSE  OF  TDCB. 

Slates,  &o.  1. 

LAW  AKD  FACT. 

When  a  matter  of  fiust  neeessaij  to  a  defence  is  oontrorerted,  it  is  eiror  to  £rect  the 
Jvy  that  the  matters  produced  in  cTidenoe  are  sufficient  to  bar  the  action,  and  the 
JV7  OQ^t  to  find  for  the  defendant;  ibr  tloa  instmction  withdraws  the  hc%  from 
the  jnrj.    The  United  States  t.  TUlotson,  106. 

Dbbd,  1;  Insubaitoe,  16-lf. 

LEX  LOCI 

WlLL,L 

LIEN. 
Ai^xiBALTTy  1.  2;  Judgment,  &o.  1 ;  Mbcvaxzob'  Bahx  or  Albzauvbia; 

MOBTOAGB. 

LIMITATIONS  OP  SUITS. 

1.  To  remove  the  bar  of  the  statate  of  limitations  b^  a  new  promise,  it  mnst  be  deter- 
minate and  unequivocal ;  and  if  a  new  promise  is  to  be  n^ed  bj  implication  of  law 
from  an  acknowledgment,  there  must  be  an  un<piaUfied  acknowledgment  of  a  snb- 
dsting  debt  which  the  party  is  liable  and  willing  to  paj.    B^  ▼.  Morrieany  618. 

8.  A  declaration  b^  the  personal  representatives  of  the  original  debtor,  deceased,  tiiai 
he  had  no  funds  to  pay  the  debts  of  the  testator,  will  not  take  the  case  out  of  the 
statute  of  limitations.    T%omps<m  v.  Peter,  861. 

8.  One  partner  cannot  deprive  the  firm  of  the  bar  of  the  statute  of  limitations,  after  a 
dissolution  of  the  partnership.    Bell  t.  Marriionj  612. 

LOST  INSTBUMENT. 
Equity,  8;  EriDENOEy  5;  Excbftionb,  8. 

LOTTERY. 
WASHiiraToir. 

MANDAMUa 
This  court  wffl  not  grant  a  mandamm  to  revise  the  proeeedings  of  a  eirenit  cocri  as  to 
tiia  pleadia^i.  This  can  only  be  done  bya  writ  oferror  after  a  final  jodgmaat  ne 
Bank  of  Columbia  v.  Sweeny,  701. 

MARSHAL. 
Bono.  10;  Coaia,  8. 

MARYLAND. 
Aubn;  HusBAiTD  AKD  Wive. 
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MECHANICS'  BANK  OF  ALEXANDBIA. 
The  Mechanics'  Bank  of  Alexandria,  tinder  iti  charter,  has  no  lien,  for  debts  of  a 
tmstee,  on  stock  held  in  tmst,  with  the  knowledge  of  the  board  of  directon.    Tk€ 
Mechanic^  Bank  of  Alexandria  ▼.  Seton,  585. 

MILITIA. 

1.  The  act  of  Febmaiy  28,  1795,  (1  Stats,  at  Large,  424,)  which  confers  power  on  the 
President  to  call  forth  the  militia  in  certain  exigencies,  is  a  constitutional  law,  and 
the  President  is  the  exclosiTe  and  final  judge  whether  the  exigency  has  arisen 
Martin  y.  MoU^  10. 

2.  A  requisition  by  him  is  an  order,  and  it  is  not  necestarj  in  pleading  to  set  out  the 
order ;  it  is  enough  to  arer  that  it  was  made.    lb. 

S.  Disobedience  of  an  order  of  the  Preadent  ealUng  forth  the  militia,  renders  a  eitisen 

liable  to  trial  by  a  court-martiaL   /5. 
4.  Such  a  court-martial  is  not  leqnired  to  be  organized  according  to  the  roles  and 
articles  of  wfar,  under  the  acts  of  congrMS,  nor  did  its  authori^  expire  with  the  war* 
lb. 

MISDEMEANOR. 
Slates,  &c  6. 

MISTAKE  OF  LAW. 
Where  parties  deliberately  agree  not  to  secure  a  debt  by  mortgage,  but  to  give  and 
receiye  a  power  of  attorney  authorizing  the  creditor  to  sell  certain  property  of  the 
debtor,  and  apply  its  proceeds  to  the  payment  of  the  debt,  and  the  power  is  annulled 
by  the  death  of  the  debtor,  a  court  of  equity  will  not  direct  a  new  security  to  be 
giren,  or  ^x  a  lien  on  the  property  as  security  for  the  debt,  though  satisfied  that  the 
parties  acted  in  ignorance  of  that  rule  of  law  which  makes  the  death  of  the  constit> 
vent  a  rerocation  of  the  power.    Hunt  ▼.  Rousmanier^s  Admir^istratftrs,  419. 

MORTGAGE. 

Equity  does  not  treat  a  mortgage  as  a  mere  lien,  but  considers  the  mortgagee  a  trustee 
for  the  mortgagor.     Canard  t.  The  Atlantic  Insurance  Co.  of  New  York^  637. 

Ukxtbd  States. 

NEW  TRIAL. 

1.  On  a  motion  for  a  new  trial,  if,  upon  the  whole  case,  justice  has  been  done,  and  the 
Tcrdict  is  substantially  right,  no  new  trial  is  granted,  though  some  mistakes  may 
haye  been  made.    MLanahan  y.  The  Universal  Insurance  Company^  518.  * 

2.  AUUr  on  a  writ  of  error,  for  then  the  judgment  must  be  reyersed  if  any  erroneoos 
ruling  appears  by  the  record  to  haye  entered  into  it    lb. 

NEW  YORK. 
Dbyise,  &c.  2.  5.  6 ;  Evidbncb,  9. 

NOLLE  PROSEQUI 
Bond,  11.  l& 

NONSUIT. 
A  circuit  court  of  the  United  States  has  not  power  to  order  a  peremptory  nonsuit 
against  the  will  of  the  plaintifT.    He  has  a  right  to  haye  his  case  submitted  to  a  jury 
Elmore  y.  Qrymes,  668.    DWolfy.  Rabaud,  672. 

NORTH  CAROLINA. 

PUBLIO  LaKDS,  10. 
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NOTICE. 
Bills  of  Exchaxgb,  &o.  6.  T  ;  Bovd,  1& 

omo. 

DSBDt  U 

OBPHANS'  COUBT. 
Appeal. 

PABTIES. 
1.  Though  the  rolei  as  lo  parties  in  equity  are  somewhat  flexible,  yet  where  the  oooxt 

can  make  no  deeree  between  the  partiei  before  it,  upon  thdr  own  rights,  which  aro 

independent  of  the  righti  of  those  not  before  it,  it  will  not  act    Malloto  t.  Hmde^ 

116. 
t.  An  objection  lor  want  of  parties  ought  not  to  prevail  at  the  hearing,  on  appeal, 

except  when  the  party  is  indispensably  necenaiy.     Tke  Mechame^  Bank  of  Akst^ 

andriOf  t.  Seton^  585. 
9.  To  a  bill  for  specific  perfonnanoe  of  a  contract  to  convey  land,  the  vendor  is  * 

necessaiy  party,  though  he  has  parted  with  all  title,  and  his  grantees  are  made  parties. 

Pktdlay  v.  HMe,  552. 

4.  A  legacy  being  given  jointly  to  several  families,  whose  individual  members  were  not 
ascertuned  by  the  will,  all  the  legatees  are  necessaiy  parties  to  a  bill  for  payment 
of  the  legacy.    Pray  v.  BeU,  760. 

5.  A  trustee,  in  whose  name  bank  stock  stands,  and  who  is  willing  to  transfer  it  to  his 
eestuU  que  trusty  is  not  a  necessary  party  to  a  bill  against  the  bank  to  compel  it  to 
allow  a  transfer.    Mechanic^  Bank  of  Alexandria  v.  Seion^  585. 

6.  Where  the  chief  magistrate  of  a  State  is  sued,  not  by  his  name,  but  in  his  official 
character,  and  the  claim  is  made  upon  him  solely  by  reason  of  his  holding  the  office 
of  governor,  and  no  decree  could  be  made  against  hun  personally,  the  State  must  be 
eoosidered  as  the  real  party  on  the  record.  Tke  Governor  of  Georgia  v.  Madrazo^  481. 

PARTNEBSHIP. 
Abatbksnt,  8 ;  Abbxtratxoh,  8. 4 ;  Lxmitahoks,  Uo.  8. 

PAYMENT. 
Bond,  9. 

MRACT. 
iKroRifATioK ;  SsiztrsE. 

PLEADING. 
1.  A  replication  to  a  plea  of  general  performance,  in  an  action  on  a  bond  should 
asfign  a  special  breach ;  but,  after  verdict,  the  omission  to  do  so  cannot  be  taken 
advantsge  of    Minor  v.  The  Mechanic^  Bank  of  Alexandria^  445. 
8.  A  general  averment  in  a  declaration,  of  readiness  to  perform  an  agreement  to  take  a 

lease,  is  good  afler  verdict     Carroll  v.  Peake,  428. 
8.' An  allegation  that  the  lessor  of  the  plaintiff  is  a  citizen  of  thd  State  of  Missouri  is 
sufficient,  without  an  averment  that  Missouri  is  one  of  the  United  States.    Wright  v. 
HoQingmoorOCs  Lessee^  515. 
4.  When  a  new  count  is  filed,  the  defendant  has  a  right  to  plead  de  novo;  but  if  he 
goes  to  trial  on  the  old  plea,  which  puts  the  whole  declaration  in  issue«  there  is  no 
Ih. 
Attachmsht  ;  Equitt,  8 ;  Exxoutobs,  &c.  ;  Insubaxcs,  7. 
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POOR  DEBTORS. 

BOKD,  1. 

POSTMASTER. 
Under  the  act  of  April  80, 1810,  i.  29,  (2  Stats,  at  Large,  602,)  though  the  poetmaster- 
general  is  made  liable  for  sams  dae  from  deliaqaent  poetmasters,  if  he  does  not 
cause  a  suit  to  be  instituted  within  six  months  after  a  de&ult,  yet  neither  the  post- 
master nor  his  sureties  are  discharged  by  such  omission  to  sue.  Dox  t.  The  Pott- 
master-General  of  the  United  States^  696. 

Bond,  6.  7$  Coubts  of  thb  Ukitbd  States,  8. 

PRACTICE. 

1.  This  eonrt  possesses  the  power  to  reinstate  anj  cause  ^smissed  hj  mistake.  The 
Patmfra^  1. 

8.  If  a  libel  is  not  a  sufficient  basis  for  a  decree,  and  the  prooft  show  cause  for  eon- 
demuation,  the  case  is  remanded  to  the  circuit  court  with  directions  to  aUow  an 
amendment    The  Patmyraf  1. 

S.  This  court  does  not  consider  a  point  open  for  discussion  which  has  been  once  delib- 
erately decided.     The  United  States  v.  422  Casks  of  Wine,  691. 

4.  Though  written  rules  are  preferable  for  the  purpose  of  adopting  a  practice  created 
by  a  State  law,  yet  the  circuit  courts  of  the  United  States  may  do  this  without « 
written  rule,  and  such  adoption  is  sufficiently  evidenced  by  the  course  and  usage  of 
the  oourt    FuUerton  y.  The  Bank  of  the  United  States,  728. 

Bom),  11. 12;  Courts  of  the  United  States,  10;  Egmrr,  4.  5;  Fobfbiturk; 
Pleading  ;  Slaves,  &c  2.  8.  9 ;  Tbust. 

PRESIDENT. 

MiLITZAi 

PRINCIPAL  AND  ACCESSORY. 
Slates,  8ec.  6. 

PRINCIPAL  AND  AGENT. 

AOBVT» 

PRIZE. 

Proceedings  for  condemnation  upon  captures  made  by  public  armed  ships  are  in  the 
name  and  authority  of  the  United  States,  who  prosecute  as  well  for  themselves  as 
for  the  captors,  and  where  damages  are  awarded  against  the  latter,  each  have  a  right 
of  appeal  from  that  decree.     The  Palmyra,  1. 

PUBLIC  LANDa 
I.  A  grant  made  by  the  British  governor  of  Florida,  after  the  declaration  of  indepen- 
dence, within  the  territory  lying  between  the  Mississippi  and  the  Chatahouchee 
rivers,  and  between  the  81st  degree  of  north  latitude,  and  a  line  drawn  from  the 
mouth  of  the  Yazoo  River  due  east  to  the  Chatahouchee,  is  invalid  as  the  foundation 
of  title  in  the  courts  of  the  United  States.    Harcourt  v.  Gaillard,  329. 

5.  Spanish  grants  mfde  after  the  treaty  of  peace  of  1788,  between  the  United  States 
and  Great  Britain,  within  the  territory  east  of  the  River  Mississippi,  and  north  of  a 
fine  drawn  from  that  river,  at  the  81st  degree  of  north  latitude,  east  to  the  middle 
of  the  River  Appalachicola,  have  no  intrinsic  validity,  and  the  holders  must  depend 
for  their  titles  exclusively  on  the  laws  of  the  United  States.  Henderson  v.  Poin- 
dexter' s  Lessee,  884. 

8.  No  Spanish  grant,  made  while  the  country  was  wrongfully  occupied  by  Spain,  cao 
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be  ralidy  nnlesB  it  wm  confirmed  by  the  cominct  between  the  United  Statee  and  1 
/    State  of  Geoi^  of  the  24th  April,  1803,  or  has  been  laid  before  the  boaid  of  < 

miMionerB  constitated  by  the  act  of  oongreM  of  the  8d  of  March,  180S,  (2  State,  at 

Lai^,  229,)  and  of  March  27, 1804,  (2  Stats,  at  Large,  308.)    Hendenan  t.  Poin- 

deacter^M  Latee,  884. 
4.  A  -warrant  or  order  of  sorrej  of  lands  made  by  the  Spanish  antborities  at  Mohfle, 

in  the  year  1806,  did  not  confer  a  complete  leffl  title.    De  La  CMx  t.  Chamber- 

iain^  88C. 
6.  A  donation  certificate,  nnder  the  act  of  March  8, 1803,  (2  Stats  at  Laige,  228.) 

giTes  a  title  superior  to  that  acquired  fay  a  purchase  at  a  public  land  sale.    Rosm  t. 

Bariand,  752. 

6.  No  particular  form  of  such  certificate  is  required ;  it  is  sufiident  if  it  shows  the 
occupancy  required  by  the  act,  and  what  land  granted.    i& 

7.  The  comnuflsioners  under  the  act  of  1808  were  empowered  to  hear  eridence,  as  to 
the  time  of  the  evacuation  by  the  Spanish  troops,  and  to  decide  on  the  fact    lbs 

8.  The  United  States  having  received  the  cetsion  of  the  lands  northwest  of  the  Ohio 
River,  not  only  in  trust  for  the  Virginia  troops  on  the  continental  establishment,  but 
also  for  the  use  and  benefit  of  the  members  of  the  'confederation,  have  the  right  to 
prescribe  the  time  within  which  Virginia  military  warrants  might  be  located,  and  to 
annex  conditions  to  the*  extension  of  the  time.    Jack$on  v.  Oarky  786. 

9.  Under  the  act  of  March  2,  1807,  (2  Stats,  at  Laige,  424,)  defective  sorveys  pro- 
tected the  land  from  being  patented  under  subsequent  warrants  and  surreys  by 
those  claiming  under  the  United  States.    Ih. 

10.  A  question  whether  the  French  Lick  reservation  had  been  subjected  to  appropria- 
tion, by  entry  and  survey,  as  vacant  land,  by  statute  of  North  C8ax)lina  or  Tennessee. 
Edtoards's  Lessee  v.  Dcarby^  126. 

11.  A  question  in  equity  as  to  the  title  to  a  lot  of  land  in  the  town  of  Lexington, 
Kentucky,  reserved  as  public  property,  and  claimed  as  having  been  appropriated 
by  the  plaintififs  ancestor.  Bill  dismissed  under  the  circumstances  of  the  case. 
AtConndl  v.  The  Trustees  of  the  Town  of  Lexington^  372. 

12.  It  being  a  general  custom  on  the  sale  of  entries  in  a  militaiy  tract,  for  the  yendee 
to  take  his  chance  of  a  surplus  or  deficiency  in  quantity,  the  vendor  must  diow  a 
special  contract  in  writing  to  entitle  himself  to  such  surplus.  DurUap  v.  Dunlt^^ 
867. 

18.  An  authority  **  to  enter  "  a  certain  quantity  of  land  does  not  authorize  a  location 
on  lands  previously  appropriated,  or  withdrawn  from  the  lands  offered  for  sale. 
ChoUtrd  Y.  Pope,  876. 

ASSIGNMBNT ;    CoUBTg  OF  THE  UnITSD  StATES,  lO. 

RATIONS. 

AlXJUTANT,  &C 

RECORD. 
Courts  of  the  United  States,  8-7 ;  De^d,  4. 

RESPONDENTIA. 
1.  The  borrower,  upon  responderUia^  has  a  right  to  apply  the  money  lent  as  he 
pleases;  it  does  not  vitiate  the  bond,  that  its  proceeds  were  applied  to  pay  a  prior 
loan.  Conard  v.  The  AtlarUic  Insurance  Company  of  New  York,  637. 
%  A  respondentia  loan,  made  during  a  voyage,  is  legal  If  the  risk  is  taken  for  the 
whole  voyage,  it  is  like  that  assumed  by  underwriters,  who  insure  *'loBt  or  not 
lost*'    lb. 

REVENUE  LAWS. 

I.  Under  the  68th  section  of  the  CoUection  Act  of  Maroh  2, 1799,  (1  State,  afc  Lsfg«i 
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677,)  teaS)  which  hare  been  regulari^  entered,  landed,  and  stored,  and  the  bond  of 
the  importer,  without  surety,  given  for  the  duties,  pursuant  to  the  62d  section,  are 
not  subject  to  forfeiture  by  being  fhtuddently  withdrawn  from  the  storehouse  and 
concealed,  because  the  duties  have  been  ^  secored  to  be  paid."  The  United  SUUe$ 
T.  850  Chests  of  Tea,  802. 
9.  To  cause  a  forfeiture  under  the  48d  section,  the  chests  must  be  unaccompanied  not 
only  by^  the  proper  certificates,  but  by  the  marks  required  by  the  89th  section.  lb. 
Admiralty,  1 ;  Conbtitutional  Law,  4. 

SALE. 

1.  If  the  consignor  is  the  sole  owner  of  the  goods,  he  may  pass  the  title  to  them  by  a 
bill  of  sale,  good  as  against  aU  persons  save  a  band  fide  indorsee  of  the  bill  of 
lading ;  and  if  such  assignment  be  made  of  an  outward  cargo,  the  title  attaches  to 
its  proceeds  sent  home.  Canard  ▼.  7*he  Atlantic  Insurance  Company  of  New  Tork^ 
687. 

%  Want  of  posseasion  of  goods  assigned  while  at  sea,  due  diligence  to  take  possession 
on  arrival  having  been  used,  or  rendered  useless,  is  not  a  badge  of  fraud.    lb, 

8.  The  contracts  of  vendor  and  vendee  are  construed  to  be  dependent,  unless  a  con- 
trary intention  plainly  appears.     The  Bank  of  Columbia  v.  Hagner,  661. 

4.  To  sust^n  an  action  at  law  against  the  vendee  for  not  accepting  the  property,  the 
vendor  must  aver  and  prove  his  readiness  and  offer  to  perform  on  the  day  fixed  by 
the  contract  for  performance.    lb, 

6.  Though  the  vendee  took  possession,  if  the  vendor  does  not  offer  to  perform,  on  the 
day,  the  vendee  may  relinquish  the  possession,  and  treat  the  contract  as  rescinded. 
lb. 

6.  Breach  of  warranty,  without  an  offer  to  return  the  property  and  rescind  the  con- 
tract, is  not  a  defence  to  an  action  on  a  note  given  for  the  price  of  a  chattel.  Thomf 
ion  V.  Wynn,  108. 

7.  No  particular  form  of  notice  of  a  sale  under  a  deed  of  trust  is  prescribed  by  law ; 
it  is  sufficient  if  the  description  of  the  land  is  reasonably  certain,  so  as  to  inform 
the  public  of  the  property  to  be  sold.    Newman  v.  Jackson,  868. 

8.  Though  a  trustee  to  sell  must,  as  against  bis  eesttns  que  trust,  pursue  the  mode  of 
sale  specified  in  the  deed  of  trust,  yet  a  purchaser  cannot  object  to  the  title  upon 
the  ground  of  a  departure  from  that  mode,  if  the  cestuis  que  trust  have  sanctioned 
it     OreenleafY.  Queen,  499. 

AsBiamiKKT. 

SALVAGE. 

CONBTITUTIOHAL  LaW,  6  ;  InBUBAXGS,  6. 

SEIZURE. 
Thongh  probable  cause  is  not  a  bar  to  damages  for  a  mere  municipal  seizure,  unless 
made  so  by  statute,  yet  a  seizure  for  piratical*  aggression  is  an  exercise  of  a  quasi 
belligerent  right,  and  probable  cause  is  a  defence,  as  in  prize  causes.     The  Pal' 
myfo,  1. 

SHIPS  Am)  SHIPFmG. 

ETIDENCB,  1 ;  RttSPOKDEKTIA.  «» 

SLAVES  AND  SLAVE-TBADB. 
1.  Under  the  statute  of  Virginia,  emancipating  slaves  brought  into  that  State,  tmlesl 
the  owner  removing  with  them  should  take  a  certain  oatili  within  sixty' days  after 
such  removal,  the  fiict  of  the  oath  having  been  taken  may  be  presumed  by  the  lapM 
of  twenty  years,  accompanied  with  possession.    Mason  t,  Matilda,  879. 
VOL.  vix.  67 
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S.  Fardier  explanation  of  the  decree  of  tliu  ooorti  in  a  C.  10  W.  56,  and  11  W.US. 

The  Antelopt,  S47. 
9.  Tbe  Africans  captured,  except  thote  reitOTed  to  the  Spaniah  claimants  to  be  defir- 

ered  to  the  United  States,  absolttteljr  and  uneonditioiialljr,  nitlioat  the  precedent 

payment  of  expenses.    lb, 

4.  Un^er  an  indictment  framed  on  the  SlaTe-Tnide  Aet  of  April  20, 1818,  (8  Statsi 
at  Laige  450,)  it  is  sufficient  that  the  owner,  through  his  agents,  fitted  the  TeHel ; 
and  any  preparations  which  clearij  manifest  and  accompany  an  intent  to  proeeeuto 
a  sLare  voyage,  constitute  such  a  fitting  oat  as  to  be  within  the  act  J%e  Vniied 
States  ▼.  Gooding,  281. 

5.  It  is  not  necessary  to  chaige  in  the  indictment  the  particular  acts  of  preparation 
The  United  Statee  ▼.  Gooding,  281. 

€.  The  crime  is  a  misdemeanor,  all  are  principals,  and  the  words  '*  aid  and  abet"  are 
not  used  technically  in  the  act    75. 

7.  A  fitting  out  within  the  jurisdiction  of  the  Uiuted  States  must  be  averred,    /ft. 

8.  An  aTeiment  of  an  intent  that  the  Tessel  shouM  be  employed  is  bad ;  it  miist  bo 
**  with  intent  to  employ."    75. 

8.  It  is  competent  for  the  court  at  the  trial  to  hear  objections  to  the  indictment,  but  il 
is  not  proper,  except  under  extraordinary  circumstances.    75. 
Costs,  8 ;  Devise,  &c.  7.  8 ;  Equitt,  8. 

SPAIN. 
PuBLio  Laxim,  2-4 ;  Treaty. 

SPECIFIC  PERFORMANCE. 
If  a  Tendor  has  conreyed,  and  the  deed  is  not  lost,  but  lacks  some  legal  formality  to 
pus  the  legal  title,  the  vendee  may  hare  relief  in  equity,  by  a  decree  for  q>eeific 
performance,  against  the  vendor,  and  those  claiming  under  him  with  notice.   Ftndleif 
T«  Hinde,  55%, 

Incumbrakce,  1 ;  Pasties,  8. 

STATE. 
Pabtibs,  6. 

STATUTE  OF  FRAUDS. 
Frauds,  &c 

STATUTEa 

# 

1*  Though  a  mistaken  opinion  of  the  legislature  concerning  the  law  does  not  make  the 
law,  yet  it  may  be  so  declared  as  to  operate  m  Jkdwro.  The  Pottmaeter-Generai  of 
the  United  SuOee  v.  Eearly,  86. 

2.  In  the  construction  of  a  doubtful  law,  the  contemporaneous  oonstmctioii  of  penoos 
appointed  to  execute  it,  is  entitled  to  great  respect  Edwards's  Lessee  v.  Dorfiy,  126. 

STATUTES  OF  THE  U.  S.  REFERRED  TO  IN  THIS  VOLUME. 
1789,  September  22,  Post-Office.    1  Stats,  at  Large,  70. 

Postmaster-General  V.  Early, 86 

1789,  September  24,  Judiciary.    1  Stats,  at  Large,  78. 

s.8.p.  76 • Postmastei^Genersl  V.  Eariy, 86 

United  States  v.  850  Chests  of  Tea, • 802 

a.9. 12.18.  24.  pp.  76.  79.)         i,,,   .   w  j 

^^  g-  ^^^ y   Governor  of  Georgia  ».  Madrazo, 481 
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•.M.P.8K. Maiii&v.Mott, • 10 

WiUiams  o.  Korris, 7S 

Montgomeiy  v.  Hernandez, 61 

Hickie  v,  Starke, 476 

Bank  of  Columbia  v.  Sweeny, • 701 

Bobs  V.  Barland, ••••762 

■.  60.  p.  88 Bell  v.  Morrison, 612 

1766,  September  29,  Frooess  in  the  Courts  of  the  United  States.    1  Stats,  at  Large,  96. 
Elmore  «.  Gijmes, '• 666 

1790,  April  80,  Crimes  against  the  United  States.    1  Stats,  at  Large,  112. 
■.S6.P.116 United  States  V.  Maichant, 297 

1 790,  August  4,  Post-office.    1  Stats,  at  Laige,  1 76. 

PostmasteivGeneral  v.  Eariy, 66 

1792,  February  20,  Post-Offioe.    1  Stats,  at  Laige,  262. 

Postmaster-General  v.  Earij, 66 

1792,  April  14,  Consuls,  &o.    1  Statk  at  Laige,  264. 

Armstrong  o.  Lear, •  •  •  •  •102 

1792,  May  6,  Ph)cess  m  the  Courts  of  the  United  States.    1  Stats,  at  Large,  276. 

Elmore  tr.  Grymes, • 668 

Fullerton  o.  Bank  of  the  United  States, 726 

iL3.p.276 The  Antelope, 647 

1793,  March  2,  Judiciary.    1  Stats,  at  Laige,  868. 

American  Insurance  Company  v.  Canter, 666 

1794,  March  22,  Slaye-Trade.    1  Stats,  at  Laige,  347. 

United  States  9.  Gooding, 261 

1794,  May  8,  Post-Office.    1  Stats,  at  Laige,  654. 

Postmaster^General  v.  Early, •  •  66 

1794,  June  9,  Land  Titles  for  Officers,  ftc,  Yiiginia  Line.    1  Stats,  at  Laige,  694. 
Jackson  v.  Clark, 768 

1795,  February  28,  Callmg  forth  the  Militia.    1  Stats,  at  Large,  424. 
•.6.  p.  424 Martin  v.  Mofct, 10 

1797,  March  6,  Settlement  of  Accounts  with  the  United  States.  1  Stats,  at  Laige,  512. 

a.  6.  p.  515 WiUiams  v.  Norris, 72 

Conard  «•  Atiantio  Insurance  Company, 667 

1796,  June  6,  Belief  of  Debtors  to  the  United  States.    1  Stats,  at  Laige,  561. 

United  States  v.  Stansbury , 704 

1790,  February  28,  Compensation  for  Marshals,  &c.    1  Stats,  at  Large,  624. 
s.  l.p.624 •••The  Antelope, 64» 
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1799,  March  2,  Biitiet.    1  Stati.  at  Laxge,  627. 
m.  87.  88.  39.  48.  60.  62.  \ 

68.  pp.  668.  669.  660.  666.  C  United  States  v.  860  ChestB  of  Tea, 309 

678.  676 ) 

M.  62.  66.  pp.  673.  676 Conard  «.  Atlando  Insaraiioe  Compaaj, 6S7 

1799,  March  2,  Fost-Office.    1  Stats,  at  Laige,  783. 
M.22.  28.  pp.  789.  740 Fostmaster^Generai  v.  Early, M 

1800,  January  6,  Impruonment  for  Debt    2  Stall,  at  Lai^  4. 

Ogden  V.  Saonders, 139 


1800,  April  4,  Bankniptcy.    2  Statt.  at  Large,  19. 
H.  1.6. 6. 11. 12. 18. 18. 60.1 
pp.  19.  23.  24.  26.  26.  34. 

1.  6.  p.  28 Ogden  v.  Saunders, 139 

s^  62.  p.  36 <Conatd  v.  Atlantie  Insoranee  Company, 637 


*  ?■  Comegys  v.  Yasse, 629 


1800,  May  10,  Slaye-Trade.    2  Stats,  at  Laige,  70. 

United  States  v.  Gooding, 281 

1800,  May  10,  Sale  of  Lands  Northwest  of  the  Ohia    2  Stats,  at  Laige,  73. 
a^  7.  p.  76 Chotard  v,  Fope, 8  76 

1801,  Febmaty  27,  District  of  Columbia.    2  Stats,  at  Large,  103. 
•.8.P.106 KichoUs  v.  Hodges, 696 

1802,  March  16,  Military  Feace  Establishment    2  Stats,  at  Laige,  132. 

F^kerv.  United  States, • 680 

1802,  April  19,  Judiciary.    2  Stats,  at  Laige,  166. 
a  tf.  p.  168 Devereaux  v.  Marr, 131 


1808,  March  3,  Lands  South  of  Tennessee.    2  Stats,  at  Laige,  229. 

H.  1.  2.  8.  4.  6.  6.  pp.  229.)  „     ^  ^  .  ^ 

^Q r  Henderson  v.  Fomdexter, 334 

SB.  2.  8.  6. 11. 12.  pp.  229. )  ^  „    ,     , 

230.238.234....:. }  Bos.  ..  Barhuid. V69 

s.  6.  p.  230 Harconrt  «•  Gaillaid^ • 82t 


1804,  March  28,  Military  Land  Boundary,  Vii|^  Une.   2  Stats,  at  Laige,  274. 
Jackson  v.  Clark, «..7f8 

1804,.Maroh  27,  Lands  South  of  Tennessee.    2  Stats,  at  Large,  803. 

Harconrt  v.  Gaillard, 329 

Henderson  v.  Poindexter, * « •  •  *  .334 

1806,  April  10,  GoTemment  of  Armies  of  the  United  States,    2  Stats,  at  Laige,  369. 

s.l.aa.64. 66.97.pp.367.>,,     . 

jyj .....r......  f  Martin  cMott, ; 16 


INDEX  707 

1801,  April  10,  Manbal's  Bonds.    $  StatB.  9X  Laige,  S79. 
••  4.  p,  374 Montgomerj  v.  Hernaiidex, 81 

1806,  April  18,  Tennenee  I^mds.    8  Stats,  at  Lai^  881. 
a.  1.  p.  882 Willianui  ».  Norrii, 78 

1808,  April  86,  Lands  Sontli  of  Tenneseee.    8  Stats,  at  Large,  400. 
a.  4.  p.  461 Boas  v.  Bariand, 762 

1807,  March  2,  Locating  Virginia  Land  Warrants.    8  Stats,  at  Large,  424. 

Jackson  v,  Clark, 786 

1807,  Marck  8,  SlaTe-Trade.    2  Stats,  at  Large,  426. 

United  States  v.  Gooding, 881 

Governor  of  Georgia  v.  Madrazo, 481 

1808,  April  12,  Additional  Military  Force.    2  Stats,  at  Large,  481. 

Parker  v.  United  States, 880 

1809,  Febniarj  28,  Lands  in  SGssissipin  Territoiy.    2  Stats,  at  Large,  626. 
H.  1.  2.  8.  pp.  626.  627 Henderson  v.  Poindexter, 884 

1810,  April  80,  Post-Office.    2  Stats,  at  Large,  692. 

PostmasteivGeneral  v.  Early, 86 

s^  89.  p.  608 Dox  V,  Po8tInaste]^General, • 696 

1812,  May  4,  City  of  Washington.    2  Stats,  at  Large,  721. 
s.  41.  p.  726 Clark  v.  Corporation  of  Washington, •  •  •  19 

1812,  May  16,  Mechanics'  Bank  of  Alexandria.    2  Stats,  at  Large,  786. 

as.  1.  2.  8. 18.  pp.  736.  786. 1  .-  ,*,..«,•*, 

jjjg ■" >  Minor  r.  Mechanicsr  Bank  of  Alexandria, 446 

m*  8.  21.  pp.  736.  789 Mechanics'  Bank  of  Alexandria  v.  Seton, 686 

1818,  March  3,  Organization  of  General  Staff.    2  Stats,  at  Large,  819. 

Parker  v.  United  States, 680 

1818,  July  22,  Durect  Taxes,  &c.    8  Stats,  at  Large,  22. 

Dox  V.  Postmaster-General, 696 

1814,  April  18,  Calling  forth  the  Militia.    3  Stats,  at  Large,  184. 
a.  1.  p.  814 Martin  v.  Mott, 10 

1816,  Mahsh  8,  Jurisdiction  of  State  and  District  Courts.    8  Stats,  at  Large,  244. 
a.  4.  p.  246 Postmaster-Genexal  v.  Eariy, 86 

1816,  April  2,  Appeals  from  the  Circuit  Court  of  the  District  of  Columbia.    8  Stata. 

at  Large,  261. 
fiichoUs  «.  Hodges, » 698 

1816,  April  10,  Bank  of  the  United  States.    8  Stata.  at  Large,  266. 
».i.  7. 6. 10. 11. 23.  pp.  266. 


269.  270.  276  ...........  J  ^°**^  ®**^®'  ^"^  ^'  Dandridge,. 
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18ie,  April  24  Oiganizing  Gentod  Staff,  &c    S  Stela,  at  Lai^  Wl. 

Dox  p,  Postmaster-General, • 99$ 

1817,  March  8  Lands  in  the  District  of  Detroit    3  Stats,  at  Laige,  890. 

Chotard  o.  Pope, 178 

1818,  March  9,  Withdrawal  of  Land  Entries.    6  Stets.  at  Larg^  SOO. 

Chotard  o.  Pope, ••••• 878 

1818,  April  20,  Slare-Trade.    8  Stats,  at  Lai^  450. 

United  States  o.  Gooding, • 2«1 

1818,  March  8,  To  protect  Commerce.    8  Stats,  at  Lai^  610. 
«.  2.  i.  pp.  512.  518 ThePahn)rra, • I 


1819,  March  8,  Correction  of  Errors  in  Land  Entries.    8  Stats,  at  Laige,  526. 

Chotard  v.  Pope, 878 

1819,  March  3,  Slare-Trade.    8  Stets.  at  Lai^ge,  582. 
«.  2.  7.  pp.  588.  584 •• 'The  Antelope, 847 

1820,  April  24,  Sale  of  Public  Lands.    8  Stats,  at  Large,  566. 
SI.  2. 8.  p.  566 Chotard  v.  Pope, • 876 

1820,  May  8,  Belief  of  Bepresentetives  of  Heniy  Wallis.    6  Stete  at  Lai^ge,  246. 

Choterd  t».  Pope, 876 

1820,  Ma7  15,  Treasury.    8  Stets.  at  Large,  592. 
SB.  2.  9.  pp.  592.  596 United  Stetes  o.  MchoUt  •  -  •  • ' 818 

1820,  Maj  15,  To  protect  Commerce.    8  State  at  Laige,  600. 

ThePahnyra, •     1 


1821,  Maitsh  2,  MHitaiy  Peace  Establishment    8  Stete  at  Laige,  615. 

Parker  V.  United  States, 588 

1822,  March  80,  GoTemment  of  Florida.    8  State  at  Large,  654. 

American  Insurance  Companj  «.  Canter, 685 

1828,  March  8,  GoTemment  of  Fhuida.    8  State  at  Lai^ge,  750. 

American  Insurance  Company  v.  Canter, 685 

SURETT. 

1.  The  act  of  May  15, 1820,  (8  State  at  Laige,  592,)  does  not  discharge  sureties  on 
their  existing  bonds,  though  it  requires  new  sureties  to  be  given.  The  United  Suoet 
▼.  NkhoU,  815. 

2.  The  taking  of  collateral  security  without  suspending  the  original  cause  of  action  does 
not  discharge  a  surety.    Ih. 

I.  A  resolution  to  suspend  a  cashier  does  not  remore  him  from  office,  and>for  any  da- 
'   fituite  by  him  after  the  resolution,  and  before  he  is  actually  removed,  his  sureties  ara 
responsible.    M^QiU  t.  The  Bank  of  ike  United  StaUe^  820. 
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4.  Soretief  are  discharged  from  the  penalty  of  their  bond  onlj  on  payment  of  the 
principal,  interest,  and  costs.    AT  GUI  ▼.  The  Bank  of  the  United  Statee^  820. 
Bond,  a-^.  8 ;  Judomknt,  fte.  i  \  Fobtmastul 

TENNESSEE. 
PuBuo  Lakds,  10. 

TERRITORY. 
CoNBTrruTioiTAL  Law,  5.  8. 

TREATY. 

Under  the  treaty  with  Spun,  of  Febmaiy  22,  1819,  (8  Stats  at  Large,  252,)  the  conw 
missioners  had  power  to  decide  conclasiTely  upon  die  amount  and  Talidity  of  claims, 
but  not  upon  the  conflicting  rights  of  parties  to  the  sums  awarded  by  them.  Ccmegys 
T.  Vasee^  529. 

TRIAL. 

Where  two  or  more  persons  are  jointly  charged  in  the  same  indictment  with  a  capital 
offence,  they  have  not  a  right,  by  kw,  to  be  tried  separately  without  the  consent  of 
the  prosecutor;  but  such  separate  trial  is  a  matter  to  be  allowed  in  the  discretion  of 
the  court     The  United  States  r.  Marchant^  297. 

TRUST. 
If  the  original  trustee  is  dead  and  another  is  appointed  by  the  court,  pending  a  suit  to 
execute  the  trust,  a  supplemental  bill  should  be  filed,  and  a  release  required  from  the 
heir  at  kw  of  the.original  trustee.     Greenlea/T.  Queens  499. 

broUMBBAKCB,  2 ;  MbCHANICS'  BaNK  OF  Al^KXANDRIA ;  MOBTOAOE ;  PaBTJXS,  5  \ 

Sale,  7.  8. 

UNITED  STATES. 
Under  the  act  of  March  %  1799,  sect.  65,  (1  Stats,  at  Large,  676,)  the  priority  of  tiie 
United  States  is  a  right  to  prior  payment  out  of  the  funds  in  the  hands  of  the 
assignees,  and  does  not  prevent  the  property  assigned  from  vesting  in  them,  nor  does 
it  affect  a  mortgage  of  part  of  the  debtor's  property  made  to  secure  a  hand  fide  debt 
Conard  y.  The  Atlantic  Inettrance  Company  of  New  York,  687. 
Bnxa  or  Exchanob,  &c.  15 ;  Bokd,  8;   Costs;  Judoxbmt,  &o.  8 ;  Pbizb; 
Public  Lahds,  8.  9. 

USURY. 
If  a  TaHd  promissory  note  of  a  third  person  be  indorsed  to  secure  collaterally,  an 
usurious  loan,  no  action  can  be  sustained  upon  it  by  the  indorsee  against  the  maker, 
even  if  the  usurious  loan  has  been  paid.    CfaUher  t.  The  Farinen  and  Mechanic^ 
Bank  of  Oecrgetownj  441. 

VARIANCE. 
Attachment. 

VIRGINIA. 
Bills  ov  Exchanob^  &c  14 ;  Bobd,  15 ;  Judoxekt,  &c.  2 ;  Public  Lands,  8. 9 ; 

Slaves,  &c.  1. 

VERDICT. 
A  verdict  con^tioned  to  be  lor  the  plaintifr,  or  defendant^  as  the  court  should  be  of 
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•ptnioii  (or  one  or  ihe  other  partf  upon  ihe  effect  of  a  certain  deed,  but  not » 
fying  the  deed,  k  maofficient  to  rapport  a  judgment    3£  Arthur  t.  Porter,  795. 

WARRANTY. 

8AI.K,  6. 

WASHINGTON. 
The  clause  in  the  charter  of  Washington,  that  the  cily  shall  have  power  **  to  anthorixe 
the  drawing  of  lotteries,"  &c,  confers  a  power  to  be  exercised,  by  drawing  the 
lotteries  on  account,  and  at  the  risk,  of  the  city^,  which  is  bound  to  the  holder  of  a 
ticket  to  paj  the  prize  it  drew.    Clark  ▼.  The  Oty  of  Washington,  19. 

Appsal. 

WILL. 

1.  A  testamentary  paper  executed  in  a  foreign  country,  e^en  if  executed  so  as  to  give 
it  the  effect  of  a  last  will  and  testament  by  the  foreign  law,  cannot  be  made  the 
foundation  of  a  suit  for  a  legacy  in  the  courts  of  this  country,  until  it  has  receiTed 
probate  here,  in  the  court  having  the  peculiar  jurisdiction  of  the  probate  of  wills 
and  other  testamentary  matters.    Armitrong  ▼.  Lear^  102. 

S.  Though  the  statute  of  Kentucky  requires  two  subscribing  witnesses  to  a  will  of 
lands,  the  evidence  of  one  may  prove  the  wilL    Davis  v.  Mason,  679. 

WITNESS. 
Will,  2. 

WETT  OF  ERROR. 

1.  When  a  recovery  of  a  tract  of  land  was  had,  in  an  action  of  ejectment,  and  a  writ 
of  restitution  was  awarded  of  a  small  portion  thereof,  of  less  value  than  $2,000,  this 
court  has  not  jurisdiction  of  a  writ  of  error  which  brings  up  only  the  proceedings' 
touching  such  restitution.     Qrant  v.  MKis,  557. 

2.  Where  the  record  showed  that,  after  the  judgment  of  the  drcnit  court  for  Huruon 
eounty  (Kentucky)  had  been  reversed  by  the  court  of  appeals  of  that  State,  liie 
case  was  remanded  to  the  circuit  court  for  fhrther  proceedings,  the  judgment  was 
therefore  held  not "  final,''  and  this  court  dismissed  a  writ  of  error  to  the  court  of 
appeals.     WinrCs  Heirs  v.  Jackson,  86. 

COUBTB  OF  THB  UNITED   StATSS,  10;    LfJDVCTIOK,  1 ;    JUDaiCKKT,  &C   2;  MaBF* 

DAMua ;  Nbw  Trial,  2. 
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